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CALIFORNIA. 

James  Young,  adm'r  of    McPherson  Young,  plaintiff,  vs. 
Mutual  Life  Insurance  Co.,  defendant. 

(Circuit  Court  of  United  States,  California,  1873.) 

AdmowUdgment  of  receipt  of  premium,  it  seem3,  when  considered  as  constituting  part  of 
the  contract  of  insurance,  cannot  be  disputed. 

Forfeitures.  —  It  is  a  general  rule  that  forfeitures  are  not  favored,  and  that  provisions  in 
contracts  for  forfeitures  are  strictly  construed.  These  principles  apply  to  forfeitures  in 
policies  of  insurance  for  non-payment  of  premiums  when  due. 

Waiver,  —  Where,  subsequent  to  the  accruing  of  a  forfeiture  under  the  conditions  of  a  life 
policy  for  non-payment  of  premiums,  the  insurer,  with  knowledge  of  the  facts,  by  its  own 
acts  or  those  of  its  agents,  recognizes  the  contract  as  still  subsisting,  and  manifests  an 
intent  not  to  take  advantage  of  the  forfeiture,  and  does  no  act  prior  to  the  death  of  tha 
assured  indicating  a  purpose  to  claim  a  forfeiture  —  the  court  will  be  justified  in  finding 
a  waiver  of  the  forfeiture.  In  such  cases,  the  liability  of  the  insurer  accrues  on  the  death 
of  the  assured,  and  it  is  too  late  afterwards  to  claim  for  the  first  time  the  benefit  of  a  for- 
feiture. 

The  case  is  stated  in  the  opinion  of  the  court.' 

B.  S.  Brooks,  for  plaintiff. 

McAllister  ^  Bergin,  for  defendant. 

Sawyer,  C.  J.  On  June  5,  1867,  McPherson  Young  made 
application  to  H.  S.  Homans,  General  Agent  of  the  Mutual  Life 
Insurance  Company  of  New  York  for  the  Pacific  Coast,  at  the 
office  of  said  company  in  the  city  of  San  Francisco,  for  a  policy  of 
insurance  on  his  life  for  $5,000,  and  said  Homans  deUvered  to 
him  a  memorandum  of  agreement  in  writing  bearing  date  on  that 
day»  acknowledging  the  receipt  of  "  ninety-nine  and  30-100  dol- 
lars, being  the  first  quarter-annual  premium  on  his  application  for 
a  policy  of  .insurance  of  the  Mutual  Life  Insurance  Company  of 
New  York,  for  the  sum  of  five  thousand  dollars,  on  the  life  of  Mack 
P.  Young,  payable  at  45,  or  death,  and  premiums  paid  up  in  ten 
years.  Said  policy  of  insurance  to  take  effect,  and  be  in  force 
from  and  after  the  date  hereof,  provided  that  said  application 
shall  be  accepted  by  the  company ;  but  should  the  same  be  de- 
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clined  or  rejected  by  the  said  company,  then  the  full  amount  here- 
by paid  will  be  returned  to  said  applicant  upon  the  production  of 
this  receipt." 

The  application  of  said  Young  was  transmitted  by  Homans  to 
the  defendant's  oflB.ce  in  New  York  by  steamer,  the  time  of  pas- 
sage at  that  time  being  from  twenty-three  to  thirty  days.  The 
application  having  been  acceptedj,a  policy  was  duly  made  out, 
signed,  and  sealed,  and  transmitted  to  said  Homans  at  San  Fran- 
cisco, and  was  received  by  him  on  or  about  August  2,  1867. 
The  policy  bears  date  April  6th,  instead  of  June  6th,  the  date  of 
the  foregoing  receipt,  and,  consequently,  the  time  of  payment  in- 
dicated by  the  two  writings  does  not  correspond.  The  policy 
recites  the  consideration  to  be  §96.60  paid  by  Young,  and  of  the 
quarter-annual  payment  of  a  like  amount  on  or  before  the  sixth 
days  of  April,  July,  October,  and  January  in  every  year.  The 
first  quarter's  premium,  the  receipt  of  which  is  acknowledged  in 
said  memorandum,  and  in  said  policy,  was  not  in  fact  paid  in  cash, 
but  the  promissory  note  of  said  Young  was  given  therefor,  pay- 
able in  sixty  days  without  grace,  which  note  fell  due  August  4, 
1867.  The  policy  states  that  it  is  issued  and  accepted  "  upon 
the  following  express  conditions  and  agreements,"  among  which 
are:  — 

"  Second.  If  the  said  premiums  shall  not  be  paid  on  or  be- 
fore the  days  abovementioned  for  the  payment  thereof,  at  the 
oflBce  of  the  company  in  the  city  of  New  York,  (unless  otherwise 
expressly  agreed  in  writing,)  or  to  agents  when  they  produce 
receipts  signed  by  the  president  or  secretary,  then,  in  every  such 
case,  the  said  company  shall  not  be  liable  for  the  payment  of  the 
sum  assured,  or  any  part  thereof,  and  this  policy  shall  cease  and 
determine. 

"  Third.  In  every  case  when  this  policy  shall  cease  and  deter- 
mine, or  become  or  be  null  and  void,  all  payments  therein  shall 
be  forfeited  to  this  company." 

Attached  to  the  policy  were  two  regular  receipts,  duly  made 
and  signed  by  the  proper  officers  in  New  York,  dated  at  New 
York,  April  6,  and  July  6,  1867,  respectively,  with  blanks  to 
be  countersigned  by  the  agent  for  the  Pacific  Coast,  purporting 
to  be  for  the  premiums  for  the  two  quarters,  commencing  at  their 
respective  dates.  These  receipts,  upon  their  arrival  at  San  Fran- 
cisco, were  duly  countersigned   by  said  H.  S.  Homans,  agent, 
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stamped,  and  the  stamps  cancelled  with  the  San  Francisco  office 
cancelling  stamp  on  August  2,  1867,  as  the  date  of  the  cancelling 
marks  on  said  receipts  show.  On  August  8th,  the  following  let- 
ter was  addressed  from  the  office  of  said  defendant  in  San  Fran- 
cisco to  said  Young :  — 

"  San  Francisco,  August  8,  1867. 

"  M.  P.  Young,  Esq.,  Vallejo,  Cal. : 

"  Dear  Sir,  — Your  policy  of  insurance  with  the  Mutual  Life  In- 
surance Company  has  arrived.  Please  inform  me  whether  I  shall 
send  it  to  you  at  Vallejo,  or  if  you  will  call  and  get  it  when  you 
are  in  the  city  ?  Respectfully  yours, 

"  H.  S.  HoMANS,  ■  General  Agent, 


"  Per  R.  W.  Heath,  Jr." 


Heath  was  a  clerk  in  the  said  office  under  Homans,  but  whether 
said  note  was  delivered  to  or  received  by  said  Young,  or  when  or 
in  what  manner  forwarded,  or  when,  or  in  what  manner  it  came 
to  the  possession  of  the  plaintiff,  the  administrator,  does  not  ap- 
pear from  the  evidence.  No  notice  of  the  acceptance  of  said  ap- 
plication, or  of  the  issue  or  arrival  of  said  policy,  is  shown  to 
have  been  delivered  to  or  received  by  said  Young.  Nor  was 
any  demand  made  upon  him  for  further  payment,  nor  any  re- 
ceipt or  notice  requiring  payment  presented  to  him,  and  neither 
said  note,  nor  any  subsequent  instalment  of  premium  was  in  fact 
paid  ;  said  note  was  never  surrendered  or  offered  to  be  surren- 
ered,  but  said  note  and  said  receipts  are  still  in  possession  of  said 
company. 

On  August  21, 1867,  said  McPherson  Young  was  shot  with  a 
pistol  at  Vallejo,  and  mortally  wounded.  On  the  nest  day  he 
was  transported  to  St.  Mary's  Hospital  in  San  Francisco,  where 
he  was  confined  in  bed  from  the  time  of  his  arrival  till  September 
20,  1867,  when  he  died  from  the  effects  of  his  wounds.  From  the 
time  of  the  shooting  till  his  death  said  Young  was  neither  phys- 
ically nor  mentally  competent  to  transact  any  matters  of  business. 
After  the  death  of  Young,  but  at  what  date  does  not  appear,  the 
said  general  agent  wrote  upon  the  back  of  the  poHcy  with  pencil, 
the  words,  "  Cancel,  dead,"  and  sent  the  policy  to  the  defendant 
in  New  York. 

The  policy  was  cancelled  October  31,  1867,  by  tearing  off  the 
seal  of  the  company,  and  the  signature  of  the  president ;  cutting  a 
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square  hole  out  of  the  body,  and  writing  upon  the  back  in  blue  ink 
the  words,  "  C.  Oct.  31,  '67,  Homans."  Shortly  after  the  death 
of  said  Young,  notice  was  duly  given  to  the  general  agent,  and 
payment  demanded,  but  refused  on  the  ground  that  the  defendant 
was  not  liable.     The  plaintiff  is  the  administrator  of  the  deceased. 

It  is  not  denied  that  there  was  a  contract  made.  The  receipt 
and  memorandum  issued  to  the  applicant,  dated  June  5th,  pur- 
ports" upon  its  face  to  insure  him  from  its  date,  provided,  only, 
that  the  application  should  be  accepted  by  the  defendant.  It  was 
accepted,  and  a  policy  in  due  form  fully  executed  and  sent  to  the 
San  Francisco  office  to  be  delivered.  These  acts,  it  is  conceded, 
constitute  a  contract. 

But  it  is  insisted  that,  although  the  memorandum  of  agreement 
of  June  5th  does  not  specify  all  the  terms  of  the  contract,  it  is 
implied  that  the  policy  shall  be  upon  the  usual  terms  embraced 
in  the  company's  policy  ;  that  the  acceptance  was  upon  the  terms 
of  the  policy,  as  it  was  actually  prepared  and  executed,  and  that 
under  these  terms  the  policy  became  forfeited  for  non-payment  of 
premiums,  as  required  by  one  of  its  express  conditions.  The  de- 
fendant claims  that  the  note  given  for  the  first  quarter's  premium 
not  having  been  paid  when  due,  a  forfeiture  resulted.  If  not, 
then  that  a  forfeiture  accrued  upon  the  non-payment  of  the  second 
quarter's  premium,  which  fell  due  on  July  5th,  if  the  date  of  the 
policy,  or  on  September  5th,  if  the  date  of  the  receipt  and  mem- 
orandum of  June  5th  is  to  control. 

The  plaintiff  insists  that  it  is  incompetent  to  show  a  non-pay- 
ment of  the  note  against  the  acknowledgment  of  the  receipt  of  the 
money  in  the  memorandum  of  June  5th,  and  also  in  the  policy, 
for  the  purpose  of  defeating  the  contract ;  that  the  note  was  ac- 
cepted as  payment,  and  the  defendant  is  estopped  from  denying 
it  for  such  a  purpose.  It  was  so  expressly  held  in  Provident,  Sj-c. 
Insurance  Company  v.  Fennell,  49  111.  180.^  This,  I  suppose,  is  on 
the  principle  recognized  by  the  authorities,  that,  such  acknowledg- 
ments are  often  to  be  regarded  as  presenting  a  double  aspect: 
firstly,  as  a  simple  receipt  for  money ;  secondly,  as  constitut- 
ing a  part  of  a  contract.  In  the  first  aspect,  and  for  collateral 
purposes,  such  as  the  recovery  of  the  money,  the  acknowledg- 
ments may  be  contradicted.  In  the  second,  and  for  the  purpose 
of  defeating  the  operation  of  the  contract,  they  cannot  be  con- 
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tradicted.  These  distinctions  are  discussed  in  PeoJc  v.  Vanden- 
berg,  and  cases  there  cited,  30  Cal.  23,  and  Ashley  v.  Visoher,  24 
Cal.  322 ;  Q-oit  v.  National  Protection  Insurance  Company,  25 
Barb.  192.     But  I  shall  not  rest  my  decision  on  that  ground. 

The  plaintiff  further  insists  that  if  there  was  a  forfeiture,  it  was 
waived  by  defendant.  It  is  elementary  law  that  forfeitures  are 
not  favored,  and  that  provisions  for  forfeiture  must  be  strictly  con- 
strued. The  authorities  also  hold  that  these  principles  are  appli- 
cable to  forfeitures  in  insurance  policies ;  that  the  provisions  for 
forfeiture  are  inserted  for  the  benefit  of  the  companies,  and  may 
be  waived  by  them  ;  and  that  courts  will  fi.nd  a  waiver  upon  slight 
evidence.  See  among  many  cases,  Ripley  v.  ^tna  Insurance  Go. 
29  Barb.  557  ;  ^  Croit  v.  National  Protection  Insurance  Co.  25 
Barb.  189 ;  Baker  v.  Union  Life  Insurance  Co.  6  Robt.  394 ;  ^ 
Boehm  v.  Williamsburg  Insurance  Co.  35  N.  Y.  181 ;  Bouton  v. 
Am.  M.  L.  Ins.  Co.  25  Conn.  542 ;  ^  Pino  v.  Merchants'  Mut.  Ins. 
Co.  19  Lou.  An.  214  ;  Insurance  Co.  v.  Webster,  6  Wal.  129. 

Apply  these  principles  to  the  facts  of  this  case.  The  policy 
bears  date  April  5th,  and  the  receipts  prepared  by  the  company 
correspond  with  this  date.  The  company,  therefore,  regarded  the ' 
second  quarter's  premium  as  due  July  6th,  and  acted  upon  that 
idea,  although  the  application  was  made,  and  the  first  memoraii- 
dum  receipt  and  contract  given  on  June  5th.  The  promissory 
note  given  for  the  first  quarter's  premium  being  payable  without 
grace,  fell  due  August  4th.  It  will  be  seen  that  the  condition  of 
the  policy  imposing  a  forfeiture,  required  payment  to  be  made  "  at 
the  office  of  the  company  in  the  city  of  New  York,  or  to  agents 
when  they  produce  receipts  signed  by  the  president  or  secretary, 
unless  otherwise  expressly  agreed  in  writing."  There  is  no  evi- 
dence in  this  case  of  its  having  been  otherwise  agreed  in  writing. 
It  does  not  appear  that  the  policy  was  received  at  the  San  Fran- 
cisco office  before  the  2d  of  August.  At  or  about  the  6th  of 
July  the  policy  must  have  been  in  the  defendant's  office  in  New 
York,  which  would  give  twenty-seven  days  to  August  2d,  to  make 
the  passage  to  San  Francisco.  The  defendant  knew  at  the  time 
of  dispatching  the  policy  that  the  second  instalment  of  premium 

1  fif.  C.  30  N.  Y.  136. 

"  Ante,  vol.  1,  p.  595;  S.  C.  reversed,  ante,  vol.  2,  p.  125. 

3  Ante,  vol.  1,  p.  51, 
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had  not  been  paid  at  the  office  in  New  York.  It  also  knew  tliat  it 
could  not  he  paid  to  its  agents  here  in  accordance  with  the  terms 
of  the  contract,  so  as  to  be  obligatory  upon  defendant,  for  the  rea- 
son that  the  only  receipt  duly  signed  as  specified  in  the  policy  au- 
thorizing the  payment  to  its  agents  was  attached  to  the  policy,  and 
would  not  reach  San  Francisco  till  the  month  of  August,  a  month 
after  it  was  due.  The  defendant  did  not  expect  payment  at  its 
office  in  New  York  city,  or  it  would  not  have  sent  its  receipt  to  its 
agent  to  enable  him  to  receive  payment.  The  defendant  then,  by 
its  officers  in  New  York,  transmitted  the  policy  and  receipts,  with 
knowledge  that  payments  had  not  and  would  not  be  made  at  the 
office  in  New  York,  and  that  it  could  not  he  made  elsewhere  in  the 
mode  required  by  the  terms  of  the  contract  for  a  month  after  due. 
Yet  the  policy  was  sent  with  an  intent  that  it  should  be  delivered 
and  payment  received  by  its  agent  in  San  Francisco,  although  it 
knew  that  there  must  necessarily  be  a  forfeiture  upon  the  strict 
letter  of  the  contract.  Also,  after  the  receipt  of  the  policy  at 
San  Francisco,  on  the  2d  of  August,  nearly  a  month  after  the 
second  instalment  fell  due,  according  to  the  terms  of  the  policy, 
the  defendant's  agent,  necessarily  knowing  that  payment  had  not 
been  made,  stamped  and  countersigned  the  receipt  ready  for  de- 
livery upon  payment,  thereby  treating  the  agreement  as  still  in 
force.  Again,  on  the  8th  of  August,  four  days  after  the  note 
given  for  the  first  quarter's  premium  fell  due,  and  after  default  in 
payment,  and  necessarily  with  knowledge  of  non-payment  of  both 
the  note  and  second  instalment,  the  agent  of  the  defendant  ad- 
dressed to  Young  the  note  before  set  out  in  this  opinion. 

This  act,  after  the  forfeiture,  if  any  there  was,  had  attached, 
recognizes  the  agreement  as  being  still  in  force.  The  letter  does 
not  even  demand  payment,  or  refer  to  the  fact  of  non-payment,  or 
fix  any  time  when  the  insured  should  call  for  the  policy,  or  make 
payment.  It  simply  notifies  him  that  his  policy  has  arrived,  and 
asks  whether  it  should  be  sent  to  him  at  Vallejo,  or  whether  he 
would  call  and  get  it  when  in  the  city,  implying  that  it  would  be 
at  his  option  to  have  it  sent  to  him  at  once,  or  wait  his  conven- 
ience till  he  should  come  to  the  city  and  be  able  to  call  for  it. 
The  defendant  manifested  no  haste  or  anxiety  upon  the  subject, 
for  the  policy  was  on  hand  from  the  2d  to  the  8th  of  August  at 
least,  before  the  notice  to  Young  was  even  written,  and  it  does 
not  appear  when  it  was  sent.     It  does  not  appear  that  this  or 


U.  S.  CIRCUIT  COURT,  1873. 


Young  V.  Mutual  Life  Insurance  Company. 


any  other  notice  reached  him.  No  other  act  of  the  company  is 
shown  inconsistent  with  this  action,  or  tending  in  the  slightest 
degree  to  show  an  intention  to  insist  upon  a  forfeiture  till  after 
the  death  of  Young,  when  the  policy  was  cancelled,  October  31st, 
payment  of  the  loss  having  before  been  refused. 

It  could  hardly  have  been  expected  that  Young  would  call  to 
make  the  second  payment  until  notified  whether  the  risk  had  been 
accepted,  especially  as  there  was  ample  time  between  June  5th, 
when  the  application  was  made,  and  the  5th  of  September,  the 
time  when  the  next  payment  would  have  fallen  due,  had  the  date 
of  the  policy  agreed  with  the  date  of  the  application,  and  the  pre- 
liminary memorandum  of  agreement  given  to  him  by  defendant's 
agent  in  San  Francisco.  It  was  doubtless  supposed  that  notice  of 
acceptance  or  rejection  would  be  given  before  the  note  for  the  first 
quarter's  premium  would  fall  due.  But  however  this  may  be,  the 
several  acts  of  the  defendant,  and  all  its  acts,  and  the  acts  of  its 
officers  in  relation  to  the  matter  shown  to  the  court,  which  were 
performed  subsequent  to  the  accruing  of  the  forfeiture,  if  any  ac- 
crued, treat  the  agreement  for  insurance  as  still  in  force.  They 
affirmatively  indicate  an  intention  not  to  insist  upon  a  forfeiture, 
and  had  the  accident  and  death  not  occurred,  there  can  be  no 
doubt,  from  the  facts  shown,  that  even  as  late  as  the  death  of 
Young,  the  premium  would  have  been  received  and  the  policy  de- 
livered. In  the  case  cited  by  counsel  of  Chipman  against  the 
same  defendant,  tried  in  this  court  a  year  ago,  there  was  no  act  of 
any  kind  shown  on  the  part  of  the  company  indicating  an  inten- 
tion to  waive  the  forfeiture,  or  in  any  way  recognizing  a  subsist- 
ing contract ;  whereas,  in  this  case,  all  the  acts  of  the  company 
after  the  forfeiture  accrued,  and  prior  to  Young's  death,  shown  to 
the  court,  recognize  the  contract  as  still  subsisting,  and  manifest 
an  intention  not  to  claim  a  forfeiture. 

I  think,  upon  the  facts,  the  court  must  find  a  waiver  of  any  for- 
feitures which  had  accrued,  and  that  under  the  circumstances, 
after  the  death  of  the  assured,  it  was  too  late,  for  the  first  time, 
to  insist  upon  the  forfeiture. 

Let  the  plaintiff  have  judgment  for  the  amount  of  the  policy, 
less  one  year's  premiums,  and  interest  from  the  time  payment 
should  have  been  made. 
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Howard  vs.  Continental  Life  Insurance  Co. 

(8  Pacific  Law  Rep.  [July  14,  1874,]  p.  12.     Supreme  Court,  California, 
April,  1874.) 

Premium  payable  in  instalments.  —  The  policy  in  question  provided  that  in  consideration  of 
premiums  to  be  paid  on  or  before  a  certain  day,  or  within  thirty  days  thereafter,  of  each 
year,  or  (with  the  consent  of  the  company)  seiffi-annually,  quarterly,  or  thrice-yearly,  in 
advance,  one  third  of  which  premium  might  be  indorsed  as  a  loan  ;  the  company  assured 
the  applicant  and  agreed  to  pay  the  sum  insured  within  ninety  days  after  proof  of  loss, 
first  deducting  any  balance  of  the  year's  premium  unpaid,  (when  not  paid  in  full  at  the 
commencement  of  the  year, )  or  any  indebtedness  to  the  company.  The  assured,  with  the 
company's  consent,  elected  to  pay  his  premium  thrice-yearly.  Held,  that  the  payment  of 
the  first  thrice-yearly  instalment  did  not,  under  the  terms  of  the  polic3>,  give  him  a  credit 
as  to  the  payment  of  the  other  instalment  to  the  end  of  the  year,  but  that  each  instalment 
must  be  paid  as  it  became  due,  or  the  policy  would  be  avoided. 

Action  upon  a  policy  which  provided  that  "  in  consideration 
....  of  the  annual  premium  to  be  paid  ....  on  or  before  the 
31st  day  of  October  in  every  year  during  the  continuance  of  this 
policy,  or  within  thirty  days  after  the  payment  of  the  above  shall 
be  due  and  payable,  or  (with  the  consent  of  the  company)  half,  or 
quarter,  or  thrice-yearly  in  advance,  with  interest,  one  third  of 
which  may  be  indorsed  as  a  loan,"  the  company  assure  the  appli- 
cant, and  agree  to  pay,  within  ninety  days  after  proof  of  death, 
the  sum  assured  ;  "  any  balance  of  the  year's  premium,  (when  not 
all  paid  at  the  commencement  of  the  year,)  or  any  indebtedness 
to  the  company  on  account  of  this  pohcy  being  first  deducted 
therefrom." 

The  assured  elected  to  pay  his  premiums  thrice-yearly,  and 
made  one  payment  and  died  within  the  year,  leaving  the  second 
and  third  instalments  unpaid ;  and  the  question  was  whether,  by 
the  above  terms  of  the  contract,  the  policy  had  lapsed,  or  whether 
it  was  binding  and  the  company  were  to  be  compelled  to  pay  the 
sum  assured,  less  the  amount  of  the  unpaid  instalments. 

Judgment  for  the  plaintiff  in  the  court  below. 

Geo.  A.  Nourse,  for  appellant. 

Van  Dyke  ^  Loewy,  for  respondent. 

Opinion  by  McKiNSTEY,  J.  ;  CROCKETT,  NiLES,  JJ.,  Wal- 
IA.Ce,  C.  J.,  concurring. 

After  stating  "  in  consideration  of  representations,"  &c.,  the 
policy  proceeds  :  "  And  of  the  annual  premium  of,"  &c.,  "  to  be 
paid  on  or  before  the  31st  day  of  October  in  every  year  during 


SUPREME   COURT,  1874. 


Howard  v.  Continental  Life  Insurance  Company. 


the  continuance  of  this  policy,  or  within  thirty  days  after  the 
payments  of  the  above  shall  be  due  and  payable,  (or  with  the 
consent  of  the  company,)  half,  or  quarter,  or  thrice-yearly  in 
advance,  with  interest ;  one  third  of  which  may  be  indorsed  as 
a  loan,  do  assure,"  &c. 

The  learned  counsel  for  the  respondent  treat  the  provisions  of 
the  policy  as  extending  a  credit  for  the  second  and  third  instal- 
ments to  the  end  of  the  year.  It  must  be  admitted  that  this  does 
not  accord  with  the  portion  of  the  instrument  above  quoted.  The 
assured  elected  to  make  thrice-yearly  payments,  and  by  the  plain 
language  of  the  contract  the  second  and  third  instalments  became 
due  in  four  and  eight  months  after  the  first,  if  he  should  live 
throughout  the  year. 

It  is  said,  however,  the  construction  claimed  must  be  adopted 
in  order  to  give  effect  to  the  stipulation  that  the  insurers  should 
pay  —  within  ninety  days  after  proof  of  the  death,  &c.  — the  sum 
insured,  "  any  balance  of  the  year's  premium,  (when  not  all  paid 
at  the  commencement  of  the  year,)  or  any  indebtedness  to  the 
company  on  account  of  this  policy  being  first  deducted  there- 
from." 

It  is  urged,  that  to  hold  the  assured  bound,  under  pain  of  for- 
feiture, to  pay  the  second  and  third  instalments  as  agreed,  would 
make  the  contract  unilateral ;  that  as  the  company,  by  the  clause 
above  recited,  has  secured  to  itself  the  whole  year's  premium  on 
the  death  of  the  assured,  it  would  be  a  violation  of  the  principle 
of  mutuality  to  declare  the  policy  forfeited  by  reason  of  a  failure, 
on  the  part  of  the  assured,  to  pay  a  balance,  the  payment  of 
which  is  made  certain  by  the  terms  of  the  contract ;  that  it  is  im- 
possible there  can  be  a  balance  due  of  the  whole  annual  premium 
without  a  reciprocal  liability  of  the  company  for  the  entire  year. 

The  clause  as  to  deducting  any  indebtedness  on  account  of  the 
policy  is  satisfied  by  reference  to  the  circumstance  that  one  third 
of  each  year's  premium  could  be  indorsed  as  a  loan.  We  agree 
that  it  was  intended  —  in  case  of  the  death  of  the  assured  before 
one  or  both  of  the  postponed  instalments  would  have  become  due, 
had  he  continued  to  live  —  that  the  company  should  deduct,  from 
the  amount  insured,  the  balance  unpaid  of  the  year's  premium. 
But  we  do  not  think  that,  as  a  consequence  of  this  right  reserved 
by  the  insurers,  the  assured  was  relieved  of  the  necessity  of  pay- 
ing any  instalment  when  it  was  agreed  it  should  be  paid. 


10  CALIFORNIA. 


Howard  v.  Continental  Life  Insurance  Company. 


The  company  was  authorized  to  deduct  any  instalment  not  due 
at  the  death,  but  was  not  compelled  to  pay  the  sum  insured,  with 
the  right  to  deduct  an  instalment  overdue  when  death  occurred. 
Thus  construing  the  several  clauses,  effect  is  given  to  all  the  stip- 
ulations of  the  contract ;  but  to  sustain  the  view  of  respondent  it 
would  be  necessary  to  ignore  the  portion  of  the  policy  which  fixes 
the  thrice-yearly  payment,  making  the  policy  read  that  the  pay- 
ments should  be  made  one  third  at  the  commencement  and  two 
thirds  at  the  end  of  the  year. 

Primarily,  the  whole  of  the  annual  premium  was  payable  in 
advance.  Passing  the  other  incidents,  the  consideration  of  the 
policy  was  the  payment  of  the  whole  of  this  premium  ;  if  it  was 
not  paid  the  policy  was  to  lapse.  But  the  assured  had  the  option 
—  the  company  consenting  —  to  pay  thrice-yearly  in  advance.  In 
the  first  case  there  was  to  be  no  obligation  to  pay  the  sum  insured 
unless  the  whole  premium  was  paid ;  in  the  second,  no  such  obli- 
gation unless  each  thrice-yearly  payment  was  made  as  it  became 
due.  In  both  cases,  the  company  was  entitled  to  receive  the  whole 
annual  premium  as  the  consideration  for  insurance  during  the 
year.  Such  was  the  contract,  and  we  see  nothing  inequitable  in 
its  terms.  The  subtraction  of  the  instalment,  which  would  not 
have  been  due  if  the  assured  had  continued  to  live,  was  the  only 
way  in  which  the  company  could  be  placed  in  a  like  position,  with 
respect  to  the  assured,  to  that  they  occupied  with  respect  to  others 
who  had  paid  the  whole  of  the  annual  premium  in  advance. 

Judgment  reversed. 


CONNECTICUT. 
Fkederick  Kellek  &  wife  vs.  John  Gayloe  et  al. 

(40  Conn.  343.     Supreme  Court,  October,  1873.) 

TYrte  to  fund.  — A  testator  had  insured  the  life  of  his  wife  for  his  own  benefit,  with  a  pro- 
vision that  if  he  died  before  her  the  insui-ance  money  should  be  paid  to  their  children.  He 
died  before  her,  leaving  no  children,  and  by  his  Will  gave  her  "all  the  residue  of  his  es- 
tate, both  real  and  personal,  in  whatever  it  might  consist  or  wherever  situated,  to  be  hers 
without  restraint,  and  absolutely."  Beld,  1.  That  upon  the  death  of  the  wife  the  insur- 
ance money  became  payable  to  his  executor,  as  assets  of  his  estate.  2.  That  the  testator's 
interest  in  the  policy  passed  to  the  wife  in  her  lifetime  by  the  residuary  clause  in  the  will, 
and  after  her  death  to  her  representatives. 

The  fact  that  after  the  testator's  death  a  posthumous  child  might  be  born  who  would  be  en- 
titled to  the  insurance  money,  and  that  thus  no  certain  interest  could  vest  in  his  executor 
until  that  contingency  was  passed,  did  not  prevent  the  will  operating  upon  the  interest. 
The  testator  had  at  his  death  a  vested  interest  subject  to  be  divested  by  the  birth  of  ,a 
child. 

Had  the  testator  died  intestate  the  policy  would  have  passed  to  the  administrator  as  assets ; 
and  as  a  general  rule,  whatever  would  thus  pass  is  devisable. 

Amicable  submission  to  the  superior  court  upon  the  follow- 
ing agreed  statement  of  facts  r  — 

Louis  Gaylor,  of  Bridgeport,  in  this  State,  on  the  29th  of  De- 
cember, 1868,  took  out  a  policy  of  insurance  for  |2,000  upon  the 
life  of  Magdalena  Gaylor,  his  wife,  for  his  own  benefit,  in  the 
Knickerbocker  Life  Insurance  Company  of  New  York,  upon 
which  policy  he  paid  all  the  premiums  as  they  became  due.  The 
insurance  was  for  the  term  of  her  life.  The  policy  contained  the 
following  provision : 

"  And  the  said  company  do  hereby  promise  and  agree  well  and 
truly  to  pay  or  cause  to  be  paid,  at  their  office,  the  said  sum 
insured  to  the  above  named  party  to  whose  benefit  this  insurance 
shall  enure,  whenever  the  same  becomes  due,  his  executors,  ad- 
ministrators, and  assigns,  within  three  months  after  due  notice 
and  satisfactory  proof  of  the  death  of  the  said  party  whose  life  is 
hereby  insured,  during  the  continuance  and  before  the  termina- 
tion of  this  policy,  said  proof  to  be  in  conformity  with  the  con- 
ditions printed  on  the  back  of  this  policy.  And  in  case  of  the 
death  of  the  said  party  for  whose  benefit  this  insurance  is  made 
before  the  decease  of  the  said  party  whose  life  is  hereby  insured, 
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the  amount  of  this  insurance  shall  be  payable,  after  the  death  of 
the  latter,  to  his  children  by  her,  for  her  sole  use,  or  to  their  guar- 
dian if  under  age." 

On  the  2d  of  July,  1872,  Louis  Gaylor  made  a  will,  which  was 
proved  after  his  death,  the  material  part  of  which  was  as  fol- 
lows :  — 

"  First.  I  direct  that  all  my  just  debts,  including  funeral  ex- 
penses and  the  expenses  of  administration,  be  paid  by  my  execu- 
tors hereinafter  named. 

"  Second.  I  give,  devise,  and  bequeath  to  my  beloved  vnfe, 
Magdalena  Gaylor,  all  the  rest  and  residue  of  my  estate,  both 
real  and  personal,  in  whatever  it  may  consist  or  wherever  situated, 
to  be  hers  without  restraint,  and  absolutely." 

He  died  on  the  22d  day  of  October,  1872,  having  had  no  chil- 
dren by  his  wife  Magdalena.  She  died  on  the  20th  day  of  Jan- 
uary, 1873,  intestate,  leaving  one  child  of  a  former  marriage,  Ida 
Keller,  the  wife  of  Frederick  Keller. 

After  her  death  the  insurance  company  paid  the  amount  due 
on  the  policy  to  John  D.  Budan,  who  had  been  appointed  admin- 
istrator, with  the  will  annexed,  of  the  estate  of  Louis  Gaylor. 

The  plaintiffs  were  Ida  Keller  and  her  husband.  The  respond- 
ents, except  Budan,  the  administrator,  were  the  heirs  at  law  of 
Louis  Gaylor,  being  his  brothers  and  sisters,  he  having  left  no 
lineal  descendant. 

The  plaintiffs  claimed  that  the  property  in  the  policy  of  in- 
surance passed  by  the  will  of  Louis  Gaylor,  upon  his  death,  to 
Magdalena  Gaylor,  and  upon  her  death,  as  a  part  of  her  intestate 
estate,  to  Ida  Keller,  as  her  sole  heir  at  law.  They  further  claimed 
that  if  it  was  intestate  estate  of  Louis  Gaylor,  one  half  of  it  passed 
to  Magdalena  Gaylor,  under  her  right  by  statute  to  a  moiety  of 
Ms  personal  estate,  and  from  her  to  Ida  Keller.  The  respondents 
claimed  that  the  right  to  the  insurance  money  did  not  pass  by  the 
will  to  the  widow,  there  being  no  right  to  the  money  till  after 
her  death,  but  that  the  money  when  received  became  intestate 
estate  of  Louis  Gaylor,  and  ought  to  be  distributed  among  his 
heirs  at  law. 

The  case  was  reserved  by  the  superior  court  for  the  advice  of 
this  court. 

De  Forest,  with  whom  was  Beardsley,  for  plaiatiffa. 

Lockwood,  for  defendants. 
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Seymour,  C.  J.  The  facts  upon  which  the  questions  in  this 
case  depend  are  briefly  and  distinctly  stated  in  the  record.  The 
clause  in  the  policy  of  insurance  upon  the  effect  of  which  the  par- 
ties differ  is,  in  substance,  as  follows :  "  The  company  promises 
to  pay  the  sum  insured  to  the  above  named  party  to  whose  ben- 
efit this  insurance  shall  enure,  whenever  the  same  becomes  due, 
his  executors,  administrators,  or  assigns,  within  three  months,  &c. 
And  in  case  of  the  death  of  said  party  for  whose  benefit  this  in- 
surance is  made  before  the  decease  of  the  said  party  whose  life 
is  hereby  insured,  the  amount  of  this  insurance  shall  be  payable, 
after  the  death  of  the  latter,  to  his  children  by  her,  for  their  sole 
use,  or  to  their  guardian  if  under  age." 

Inasmuch  as  Mr.  Gaylor  had  no  children,  nothing  became  pay- 
able under  the  clause  in  the  policy  in  their  favor.  Upon  the 
death  of  Mrs.  Gaylor,  no  one  except  Mr.  Gaylor's  administrator 
had  or  could  have  a  right  to  the  insurance  money.  By  the  terms 
of  the  policy  (there  being  no  children)  the  money  was  payable  to 
him.  He  accordingly  received  it,  and  it  is  in  his  hands  as  part  of 
the  assets  of  Mr.  Gaylor's  estate. 

Thus  far  the  contending  parties  are  substantially  agreed.  The 
whole  question  between  them  resolves  itself  into  this,  whether, 
there  being  no  debts,  the  insurance  money  in  the  hands  of  the 
administrator  of  Mr.  Gaylor  shall  be  distributed  to  Mr.  Gaylor's 
heirs  at  law  as  intestate  estate,  or  whether  it  shall  go  to  the  rep- 
resentatives of  Mrs.  Gaylor,  under  the  residuary  clause  of  Mr. 
Gaylor's  wiU. 

In  behalf  of  the  heirs  at  law,  it  is  claimed  that  Mr.  Gaylor  had 
no  interest  in  the  policy  at  the  time  of  his  death,  and  that  what- 
ever interest  his  estate  ultimately  had  in  the  policy  came  into  ex- 
istence after  his  death,  and  not  until  it  had  become  certain  that 
he  could  have  no  posthumous  child  to  take  the  insurance  money. 
It  must  be  conceded  that  until  some  period  after  his  death,  there 
was  an  uncertainty  whether  a  child  might  not  be  born  to  him, 
which  child,  on  the  death  of  Mrs.  Gaylor,  might  be  entitled  to 
the  insurance  money  ;  and  the  question  is,  (1)  whether  this  un- 
certainty makes  the  interest  of  Mr.  Gaylor  in  the  policy  so  uncer- 
tain as  not  to  be  the  subject  of  testamentary  disposition,  and  (2) 
whether,  if  devisable,  the  terms  of  the  will  are  such  as  to  pass 
the  benefit  of  the  policy  to  Mrs.  Gaylor. 

On  the  first  point,  we  think  it  clear  that  Mr.  Gaylor,  at  the 
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time  of  his  death,  had  an  interest  in  the  policy  which  could  be 
bequeathed. 

The  contract  under  which  the  insurance  money  became  payable 
was  made  with  him,  and  is  by  its  express  terms  for  his  benefit. 
In  a  certain  event  which  never  happened,  the  insurance  money 
would  indeed  have  become  payable  to  his  children.  The  inser- 
tion of  this  clause  in  favor  of  his  children,  however,  did  not  divest 
Mr.  Gaylor  of  his  interest  as  contracting  party  in  the  contract. 
No  other  person  than  Mr.  Gaylor  ever  had  any  interest  in  the 
policy  before  his  death,  and  his  interest  then  immediately  passed 
to  his  personal  representatives. 

Mr.  Gaylor  had  at  his  death  a  vested  interest,  liable,  indeed,  to 
be  divested  by  the  birth  of  a  child. 

Had  Mr.  Gaylor  died  intestate,  this  policy  would  have  passed 
to  the  administrator  as  assets,  and  in  general,  under  our  law, 
whatever  may  thus  pass  is  devisable. 

On  the  second  point,  the  residuary  legatee  is  hcBres  /actus,  and 
generally  takes  whatever  the  hceres  natus  would  take.  But  it  is 
said  that  the  will  speaks  from  the  death  of  the  testator,  and  only 
carries  such  interests  as  were  in  esse  at  the  testator's  death,  and 
not  interests  which  accrue  to  the  estate  of  the  testator  after 
death.  The  words  of  Mr.  Gaylor's  will,  in  favor  of  his  wife,  are 
very  strong.  He  gives  to  her  "  all  the  rest  and  residue  of  (his) 
estate,  both  real  and  personal,  in  whatever  it  may  consist  or 
wherever  situated,  to  be  hers  without  restraint  and  absolutely." 
We  think  this  language  conveys  to  her  all  that  came  to  his  estate 
as  assets.  She  is  by  this  clause  of  the  vsdll  constituted  sole  heir 
of  his  estate  to  the  exclusion  of  statute  heirs.  She  became  enti- 
tled to  the  policy  of  insurance  as  a  chose  in  action  belonging  to 
him  at  his  death.  Her  representatives  are,  therefore,  we  think, 
entitled  to  the  insurance  money  received  by  the  administrator, 
Mr.  Budan,  and  the  superior  court  is  advised  to  render  judgment 
accordingly. 

In  this  opinion  the  other  judges  concurred. 
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Warranty.  Knowledge  of  facts.  —  A  policy  of  life  insurance  contained  a  stipulation  that  it 
shonld  be  void  if  a  certain  declaration  made  by  or  for  the  person  whose  life  was  insured, 
"and  upon  the  faith  of  which  this  agreement  was  made,  shall  be  found  in  any  respect  un- 
true." The  declaration  ref  en'ed  to  was  made  for  the  purpose  of  procuring  the  policy,  and 
contained  answers  to  certain  inquiries  respecting  the  health  of  such  person,  and  as  to  his 
having  had  certain  diseases  therein  enumerated.  Held,  that  such  declaration  constituted 
a  part  of  the  contract,  and  the  statements  therein  were  made  material  by  the  contract,  and 
the  only  question  of  fact  respecting  the  same  that  can  be  determined  by  a  jury  is  whethei 
such  statements  are  true  or  false,  and  not  whether  they  are  material.  Held,  also,  that  it  was 
misdirection  to  instruct  the  jury  that,  in  order  to  avoid  the  policy,  it  was  necessary  to  show 
that  the  assured  himself  knew  that  he  was  misrepresenting  in  making  such  statements 
. —  the  question  being  upon  this  subject  whether  such  statements  were  untrue  iti  point 
of  fact,  not  whether  the  assured  knew  them  to  be  false. 
Renewal  of  lapsed  policy. —  When  a  policy  has  lapsed  for  non-payment  of  the  premium,  and 
is  afterward  reinstated  upon  the  condition  that  such  reinstatement  shall  be  void  if  the  as 
sured  shall  not  then  be  in  sound  health,  the  policy  and  the  representations  upon  which  it 
is  based,  and  the  renewal,  are  to  be  considered  together.  The  renewal  of  a  contract  neces- 
sarily imports  a  continuance  of  its  terms. 

The  case  is  stated  in  the  opinion  of  the  court. 

MacAkthur,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  to  recover  the  amount  of  a  policy  of  insur- 
ance on  the  life  of  Richard  H.  B.  Day  for  the  sum  of  five  thousand 
dollars.  The  policy  expresses  that  it  is  made  in  consideration 
of  the  representations  made  to  the  company  in  the  application  for 
the  policy,  and  for  the  annual  premium  of  $137.50.  The  policy 
also  contained  the  following  provision :  "And  it  is  also  understood 
and  agreed  by  the  within  assured  to  be  the  true  intent  and  mean- 
ing hereof,  that  if  the  declaration  made  by  or  for  the  said  assured, 
and  bearing  date  the  16th  day  of  July,  1869,  and  upon  the  faith  of 
which  this  agreement  is  made,  shall  be  found  in  any  respect  un- 
true, then,  and  in  such  case,  the  policy  shall  be  null  and  void." 
And  there  is  a  corresponding  averment  in  the  ninth  special  plea, 
which  is  admitted  by  the  form  of  the  plaintiff's  replication,  that 
it  was  agreed  between  the  plaintiff  and  defendant  at  the  time 
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of  issuing  said  policy  that  the  answers  of  the  said  Richard  H.  B. 
Day  and  of  one  H.  F.  Zimmerman,  his  friend,  to  certain  ques- 
tions propounded  to  them  on  behalf  of  the  defendant  on  or  about 
the  said  16th  July,  1869,  should  be  the  basis  of  the  contract  under 
■which  said  policy  was  issued. 

The  defendant  pleaded  the  general  issue  and  eleven  •  special 
pleas,  in  the  first  of  which,  after  alleging  that  the  policy  was  to 
be  void  by  the  agreement  if  the  answers  were  untrue,  it  is  then 
stated  that  the  said  Richard  H.  B.  Day  falsely  afiirmed  that  he 
had  not  had  since  his  childhood  habitual  cough  or  bronchitis  or 
consumption,  and  no  ailments  or  diseases,  or  asthma  or  spitting 
blood,  within  ten  years  last  past,  and  that  he  had  not  on  or  about 
the  16th  day  of  July,  1869,  any  disease  or  disorder,  and  had  not 
had  a  medical  attendant  for  himself  or  for  his  family  for  ten 
years. 

The  second,  seventh,  ninth,  and  tenth  special  pleas  also  charge 
untrue  representations,  but  as  they  are  the  same  in  character  as 
those  just  noticed,  no  further  mention  need  be  made  of  them. 

The  replication  simplj'  denies  that  the  declarations  were  un- 
true. The  only  question  that  arises  under  the  issue  thus  formed 
was  whether  the  statements  were  untrue  as  alleged  in  said  first 
special  plea. 

On  the  trial  of  the  cause  the  policy  was  introduced,  dated  July 
16th,  A.  D.  1869,  and  in  order  to  show  the  falsehood  of  the  an- 
swers in  the  application,  the  defendant  put  in  evidence  the  med- 
ical proof  of  loss  and  cause  of  death,  from  which  it  appeared  that 
the  said  Richard  H.  B.  Day  died  of  pulmonary  consumption  Jan- 
uary 22,  1871 ;  and  the  physician  making  the  certificate  states 
that  he  had  been  the  attending  or  family  physician  occasionally 
for  ten  years.  The  second  bill  of  exceptions  finds  that  twice  in 
the  spring  of  1869  Dr.  A.  Y.  P.  Garnett  had  prescribed  for  Day 
while  he  had  an  attack  of  pneumonia,  and  afterward  had  given 
him  prescriptions  for  chronic  bronchitis  and  habitual  hoarseness. 
Dr.  Young  and  Dr.  Drinkard  had  both  prescribed  for  him  during 
the  spring,  summer,  and  fall  of  1870,  and  in  November  of  that 
year  they  found  he  had  the  tubercular  consumption  of  the  lungs ; 
and  the  three  physicians  testified  that  in  their  opinion  the  dis- 
ease of  said  Day  was  a  continuous  one,  beginning  with  or  before 
the  abovementioned  attack  of  pneumonia,  (which  occurred  be- 
fore the  policy  was  effected,)  and  afterward  steadily  progressed. 
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In  rebuttal  the  plaintiff  introduced  testimony  as  to  his  condition 
of  health,  both  before  and  after  the  time  the  policy  was  issued. 
There  are  twelve  biUs  of  exceptions  upon  the  refusal  of  the  court 
to  instruct  the  jury  as  requested  by  the  defendant,  but  the  thir- 
teenth bill  of  exceptions  to  certain  portions  of  the  charge  of  the 
court  will  be  noticed  in  th#  first  instance,  as  its  consideration  will 
substantially  dispose  of  all  the  others. 

The  learned  chief  justice,  before  whom  the  cause  was  tried,  in- 
structed the  jury  that,  — 

"  In  reference  to  the  defence  set  up  in  these  special  pleadings, 
(and  the  instructions  of  the  court  extends  to  them  all,)  the  court 
charges  you  that  you  must  find  that  they  were  material  and  sub- 
stantial misrepresentations.  That  the  nominal  and  immaterial 
misstatement  of  facts,  though  known  to  the  applicant  at  the  time 
of  the  application  for  the  policy  to  be  untrue,  would  not  avoid  the 
policy.  The  law  holds  all  parties  in  a  contract  to  a  fair  and  faith- 
ful representation  of  truth,  and  will  permit  neither  to  trifle  with 
truth  in  dealing  with  each  other;  but  the  law  does  not  allow 
trifling  or  immaterial  matter  to  enter  into  the  consideration  of  the 
subject.  Now,  in  giving  application  to  this  principle,  which  the 
court  has  endeavored  to  state,  you  will  inquire  in  this  case,  in 
the  light  of  the  representations  of  the  deceased,  whether  he  either 
suppressed  or  falsified  the  condition  of  his  health  in  such  matter 
and  manner  as  substantially  to  affect  the  application  that  he  was 
making  for  an  insurance." 

We  think  this  direction  of  the  court  was  erroneous  in  point  of 
law.  There  are  a  number  of  reported  cases  in  which  it  is  held 
that  the  proposal  or  declaration  made  for  the  purpose  of  procuring 
a  policy  of  insurance  constitutes  a  part  and  portion  of  the  con- 
tract. In  the  policy  under  consideration,  it  is  declared  to  be  the 
true  intent  and  meaning  thereof,  that  if  the  declaration  upon  the 
faith  of  which  the  agreement  is  made  shall  be  found  in  any  respect 
untrue,  the  policy  is  to  be  null  and  void  ;  and  the  provision  in  the 
declaration  itself  is,  that  the  answers  of  said  Day  should  be  the 
basis  of  the  contract  upon  which  said  policy  issued.  These  express 
stipulations  would  seem  to  exclude  all  doubt  that  the  contract  com- 
prehended both  policy  and  declaration.  If  this  is  a  correct  view, 
then  it  must  be  held  that  the  parties  have  determined  for  them- 
selves what  they  deem  material,  and  it  follows  that  all  statements 
made  by  Day  about  his  health,  in  regard  to  his  having  had  since 
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childhood  an  habitual  cough,  bronchitis,  spitting  of  blood,  or 
consumption,  or  ailments  or  diseases  within  a  period  of  ten  years, 
or  as  to  his  having  had  a  medical  attendant  for  himself  or  for  his 
family  for  ten  years,  are  all  made  material  by  the  contract,  and 
the  only  question  of  fact  that  can  properly  be  determined  by  the 
jury  is  whether  the  statements  contained  in  the  proposal  on  these 
matters  are  true  or  false.  The  contract  is  that  certain  facts  are 
true,  or  if  not  true,  that  the  company  is  not  to  be  bound,  and  it  is 
upon  the  faith  of  this  agreement  that  the  policy  issued. 

The  party  obtaining  insui-ance  should  exercise  great  caution 
truly  and  carefully  to  answer  the  questions  proposed  by  the  com- 
panies. They  know  better  than  any  one  else  as  to  their  condition 
of  health,  and  the  disorders  from  which  they  have  suffered.  In- 
surance companies  can  know  little  or  nothing  of  individual  cases, 
and  have  to  rely  upon  their  contracts  and  the  good  faith  and  hon- 
esty of  applicants.  They  have  therefore  adopted  forms  of  appli- 
cation, embracing  a  series  of  questions  to  be  answered,  not  only  by 
the  person  whose  life  is  to  be  insured,  but  by  his  friend,  and  even 
by  a  medical  attendant  of  himself  or  family.  Without  these  pre- 
cautions it  is  doubtfu.1  whether  the  business  of  life  insurance  could 
be  carried  on.  Where  the  insured  has  honestly  and  truly  an- 
swered the  inquiries,  the  companies  should  be  held  strictly  to  a 
fulfilment  of  the  contract,  as  it  is  usually  made  for  the  benefit  of 
families,  and  is  regarded  as  a  provision  of  support  for  those  whom 
death  has  deprived  of  their  natural  protectors. 

For  the  purpose  of  securing  truthful  representations  upon  the 
points  which  affect  the  risk,  the  companies  usually  insert  a  condi- 
tion in  the  policy  like  the  one  in  this  case,  rendering  it  void  in 
case  the  answers  are  untrue  ;  and  the  effect  of  this  condition  has 
been  considered  in  a  number  of  decided  cases. 

In  Kelsey  v.  The  Universal  Life  Insurance  Company,  35  Conn. 
225,-'  the  jury  were  instructed  as  follows,  inter  alia  :  — 

"  Although,  as  a  general  rule,  it  is  true  that  a  paper  not  at- 
tached to  a  policy  does  not  form  part  of  it,  yet  it  may  be  that  a 
paper  not  so  attached  will  be  made  a  part  of  it,  and  amount  to  a 
warranty  by  the  express  terms  of  it Applying  this  prin- 
ciple in  the  case  under  consideration  —  if  the  application  of  Mrs. 
Kelsey  and  her  answers  to  the  questions  therein  proposed  are  part 
of  the  policy,  or  are  so  referred  to  as  to  be  recognized  and  become 

1  Ante,  vol.  1,  p.  76. 
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part  of  it,  they  become  warranties,  —  that  is  to  say,  the  plaintiff, 
by  accepting  the  policy,  warrants  that  the  statements  which  are 
the  condition  and  consideration  of  the  policy  are  true.  So  far  as 
the  contract  is  concerned,  they  become  conditions  precedent,  so  to 
speak,  which  he  must  show  have  been  complied  with  before  he  can 
recover  on  the  contract.  With  reference  to  the  policy  of  insur- 
ance under  consideration  for  the  purposes  of  this  case,  the  court 
instructs  you  that  the  conditions  and  agreements  mentioned  in  the 
policy,  having  reference  to  the  application,  which  was  a  part  of 
the  condition  on  which  the  policy  was  issued,  are  warranties  of 
facts  which  must  be  proved  true  in  all  particulars." 

The  case  was  carried  to  the  supreme  court  on  motion  for  a 
new  trial.  The  chief  justice,  in  delivering  the  opinion  of  the 
court  upon  this  branch  of  the  charge,  observed :  — 

"  But  the  court  charged  the  jury  that  the  conditions  and  agree- 
ments mentioned  in  the  policy,  having  reference  to  the  applica- 
tion, which  was  a  part  of  the  condition  upon  which  the  policy 
was  issued,  are  warranties  of  fact,  and  the  plaintiff  insists  that  the 
charge  is  incorrect  in  point  of  law.  In  the  body  of  the  policy, 
under  the  heading  of  conditions  and  agreements,  is  this  first  con- 
dition as  to  the  application :  1.  That  the  statements  and  decla- 
rations made  in  the  application  for  this  policy,  and  on  the  faith 
of  which  it  is  issued,  are,  in  all  respects,  true,  and  without  the 
suppression  of  any  fact  relating  to  the  health  or  circumstances  of 
the  insured  affecting  the  interest  of  the  company.  The  reference 
here  to  the  application  is  as  clear  and  precise  as  in  the  case  of 
Jennings  v.  Chenango  Mutual  Insurance  Co.  2  Denio,  75,  and 
the  facts  stated  in  the  application  in  that  case  were  held  to  be 
warranties.  It  is  true  that  in  that  policy  the  reference  to  the 
application  alluded  to  it  as  forming  part  of  the  policy,  while  in 
the  case  under  consideration  the  words  are  that  the  policv  is  made 
on  the  faith  of  the  application,  and  that  the  statements  in  it  are 
in  all  respects  true.  But  we  think  this  stipulation  makes  the 
truth  of  the  material  facts  a  matter  of  contract  obligation  on  the 
part  of  the  insured,  and  conditions  upon  which  the  policy  was 
issued,  and  on  the  truth  of  which  it  was  only  to  bind  the  com- 
pany, as  if  the  same  had  been  embodied  in  the  policy  itself. 
And  this  has  been  the  uniform  doctrine  of  this  court." 

And  the  court  then  go  on  to  state  that-while  they  are  satisfied 
that  the  charge  of  the  court  was  correct,  yet  they  deem  it  proper 
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to  remark  that  whether  the  statements  are  to  be  regarded  in  the 
light  of  warranties  or  representations  is  not  very  important,  inas- 
much as  the  answers  were  clearly  untrue.  Several  Connecticut 
cases  are  referred  to  in  this  opinion,  showing  that  statements 
made  in  written  applications  for  insurance  have  been  held  with 
great  uniformity  to  be  warranties. 

The  same  doctrine  has  been  announced  by  the  supreme  court 
of  Massachusetts  as  unquestioned  law.  In  Miles  v.  Connecticut 
Mutual  Life  Insurance  Co.  3  Gray,  580,  it  was  held,  upon  the 
authorities  cited  by  counsel  for  defendant,  and  upon  many  others, 
that  the  statements  and  declarations  contained  in  the  application 
for  insurance,  and  referred  to  in  the  policy,  were  warranties,  and 
i£  any  of  them,  whether  material  or  immaterial  to  the  risk,  were 
untrue,  either  from  design,  mistake,  or  ignorance,  the  plaintiff 
could  not  recover.  This  decision  was  made  with  reference  to  a 
policy  resembling  the  one  in  this  cause,  and  the  cases  sustaining 
the  doctrine  in  that  State  are  cited  by  the  counsel  and  recognized 
and  approved  by  the  court. 

It  would  seem  that  when  the  proposal  is  part  of  the  policy,  the 
statements  are  made  warranties,  and  if  untrue  in  any  respect,  the 
policy  is  void.  It  is  equally  well  settled  that  the  statements  made 
in  a  written  application  in  answer  to  inquiries  regarding  the 
health  and  matters  appertaining  thereto  of  the  person  whose  life 
is  to  be  insured,  and  where  it  further  appears,  as  in  the  present 
case,  that  the  parties  have  expressly  agreed  that  the  policy  should 
be  void  if  the  statements  were  untrue,  they  are  conclusively  made 
material  both  as  a  matter  of  law  and  fact  by  the  contract '  into 
which  the  parties  have  entered. 

The  recent  case  of  Campbell  v.  New  England  Mutual  I/ife  In- 
surance Co.  98  Mass.  381,^  was  an  action  upon  a  policy  of  life 
insurance,  expressed  to  be  on  the  condition  that  if  the  statements 
made  by  the  assured  to  the  company  as  the  basis  of  the  contract 
shall  be  found  in  any  respect  untrue,  then  the  policy  was  to  be 
null  and  void.  The  proposal  was  not  otherwise  referred  to  in 
the  policy,  nor  made  by  express  language  a  part  of  it,  and  it  was 
held  that  the  answers  contained  in  the  written  proposal  were 
material  by  the  contract.  The  court  says :  "  But  where  the  rep- 
resentations upon  which  the  contract  is  based  are  in  writing,  their 
interpretation,  like   that  of  other  instruments,  belongs  to  the 
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court,  and  the  parties  may,  by  the  frame  and  contents  of  the  pa- 
pers, ....  or  by  the  mode  of  referring  to  them  in  the  policy, 
settle  for  themselves  that  they  shall  be  deemed  material ;  and 
when  they  have  done  so,  the  applicant  for  insurance  cannot  after- 
ward be  permitted  to  show  that  a  fact,  which  the  parties  have 
thus  declared  to  be  material  to  be  truly  stated,  was  in  fact  im- 
material, and  thereby  escape  from  the  consequences  of  making  a 
false  answer  to  such  a  question." 

This  principle  was  held  to  apply  to  the  policy  in  that  case. 
And  in  Davenport  v.  New  England  Insurance  Co.  6  Cush.  341—2, 
the  language  of  the  court  is  :  "  The  assured  having  given  an  un- 
true answer,  whether  by  accident,  mistake,  or  design,  it  matters 
not,  to  a  direct,  plain,  and  practical  question,  cannot  now  be 
heard  to  say  it  was  immaterial." 

In  Miller  v.  The  Mutual  Benefit  Insurance  Co.  2  Bigelow,  693, 
the  application  was  by  a  wife  for  a  policy  of  insurance  on  the  life 
of  her  husband,  and  in  it  she  agreed  that  the  answers  of  her  hus- 
band and  of  his  physician  and  friend  should  be  the  basis  of  the 
contract,  and  if  untrue,  that  all  moneys  paid  should  be  forfeited 
for  the  benefit  of  the  company.  There  was  also  a  provision  in 
the  policies  not  differing  essentially  from  that  contained  in  the 
policy  here.  The  jury  were  instructed  substantially,  as  in  the 
case  at  bar,  in  this  language  :  "  It  is  for  you  to  determine  the  ma- 
teriality of  the  alleged  misstatements,  if  any  have  been  proven." 
In  reference  to  this  the  supreme  court  of  Iowa  say  :  — 

"  This  instruction  we  consider  erroneous A  misrepre- 
sentation by  one  party  of  a  fact  specifically  inquired  about  by  the 
other,  though  not  material,  will  have  the  same  effect  in  exonerat- 
ing the  latter  from  the  contract  as  if  the  fact  had  been  material, 
since  by  making  such  inquiry  he  implies  that  he  considers  it  so. 
In  all  jurisprudence  this  distinction  is  recognized.  It  is  practi- 
cally to  written  answers  to  written  inquiries  referred  to  in  a  pol- 
icy  Representations  of  this  kind  differ  from  warranties, 

in  that  a  substantial  compliance  with  them  is  sufficient  to  answer 
their  terms.  Whether  there  has  been  such  substantial  compli- 
ance, that  is,  whether  the  representation  is  in  every  material  re- 
spect true,  is  a  question  of  fact  for  the  jury.  But  it  is  not  for  the 
jury  to  say  that  the  representation,  though  substantially  untrue, 
is,  notwithstanding,  immaterial." 

The  same  principle  was  recognized  in  Anderson  v.  Fitzgerald, 
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2  Big.  341,  a  case  which  went  up  from  the  Irish  exchequer  to 
the  house  of  lords.  There  the  policy  provided  that  "  if  any 
circumstance  material  to  this  insurance  shall  not  have  been  truly 
stated,  or  shall  have  been  misrepresented  or  concealed,  or  shall 
not  have  been  fully  and  fairly  disclosed  and  communicated  to  the 
company,  or  if  any  fraud  shall  have  been  practised  on  the  said 
company,  or  any  false  statements  made  to  them  in  or  about  the 
obtaining  or  effecting  of  this  insurance,  this  policy  shall  be  null 
and  void."  There  vras  a  corresponding  declaration  in  the  pro- 
posal and  statement.  The  company  alleged  that  the  proposal 
and  statement  contained  untrue  representations  of  facts.  On  the 
trial  the  judge  directed  the  jury  that  they  must  not  only  be  sat- 
isfied that  the  various  false  statements  relied  on  by  the  defendant 
vsrere  false  in  fact,  and  were  made  in  and  about  effecting  the  pol- 
icy, but  also  that  such  false  statements  were  material  to  the  in- 
surance, before  they  could  find  their  verdict  for  the  defendant. 

This  ruling  was  the  great  point  discussed  in  the  house  of 
lords.  The  judges  were  called,  as  is  the  practice  in  such  cases, 
and  eleven  of  them  attended,  and  they  unanimously  held,  with 
the  chancellor  and  ex- chancellors,  that  the  answers  became  part 
of  the  contract  by  the  very  frame  of  it,  and  that  it  was  misdirec- 
tion to  leave  it  to  the  jury  to  say  whether  they  were  material  as 
well  as  false,  and  if  not  material,  that  the  defendant  could  not 
avail  himself  of  them,  and  that  the  representation  being  part  of 
the  contract,  its  truth,  not  its  materiality,  was  the  question." 

The  English  rule  is  fm-ther  illustrated  in  Lindenau  v.  Des- 
lorough,  3  Man.  &  R.  45  ;i   Creach  v.  Ingall,  14  Mees.  &  W.  95.2 

It  seems  to  be  now  the  settled  doctrine  in  both  countries  that 
where  the  contract  contains  a  stipulation  that  in  case  answers 
contained  in  the  statement  or  application  for  insurance  are  un- 
true, the  policy  shall  be  void,  that  the  falsity  of  the  statements 
has  the  effect  of  avoiding  the  policy  as  their  materiality  is  a  mat- 
ter of  contract.  This  is  the  agreement  of  the  parties,  that  false 
statements  made  in  the  declaration  upon  which  the  policy  issued 
should  render  it  void.  It  is  an  established  rule  in  the  construc- 
tion of  written  instruments  that  the  stipulations  and  conditions 
which  they  contain  are  binding  upon  the  contracting  parties,  and 
when  it  is  plainly  declared  that  the  contract  shall  be  void  if  cer- 
tain written  statements  referred  to  are  untrue,  surely  the  materi- 
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ality  of  such  statements  is  a  matter  of  contract  obligation.  The 
issues  in  the  case  at  bar  were  evidently  made  up  with  reference 
to  this  view  of  the  law.  The  replication  to  the  plea  we  are  now 
considering  is  in  these  words  :  "  And  now  comes  the  plaintiff  and 
denies  that  the  declarations  of  the  said  Richard  H.  B.  Day  were 
untrue  as  in  said  first  plea  alleged."  There  is  no  issue  raised  as 
to  the  materiality  of  the  matters  set  up  in  the  plea.  The  only 
question  is  whether  the  representations  of  Day  were  untrue. 
This  is  the  proper  issue,  and  the  only  issue  that  could  be  tried  in 
view  of  the  stipulations  of  the  contract. 

We  think  that  the  question  of  the  materiality  ought  not  to 
have  been  submitted  to  the  jury,  and  that  the  action  ought  to 
have  been  tried  upon  the  issues  made  up  by  the  pleadings. 

Exception  is  also  taken  to  that  part  of  the  charge  in  which  the 
jury  were  instructed,  — 

"  3.  If  he  was  possessed  of  any  established  disease,  any  grave 
and  permanent  invasion  of  his  health,  that  looked  to  his  prema- 
ture dissolution,  that  was  calculated  to  materially  hasten  it,  and 
you  find  from  the  proof  that  in  this  regard  he  misrepresented, 
and  if  you  further  find  that  he  himself  knew  that  he  was  misrep- 
resenting, it  will  avoid  this  policy,  and  you  will  find  for  the  de- 
fendant ;  for  it  must  be  a  misrepresentation  with  knowledge  or 
conviction  that  he  has  falsified  the  history  of  his  physical  condi- 
tion. And  without  you  find  that  the  deceased  was  materially 
diseased,  and  that  he  was  conscious  of  it,  and  being  conscious  of 
it,  misrepresented,  you  will  not  set  down  his  errors  of  judgment 
to  the  avoidance  of  this  contract." 

We  are  of  opinion  that  if  the  statements  made  by  Day  in  the 
application,  being  part  of  the  contract,  to  procure  the  policy,  were 
untrue  in  point  of  fact,  the  contract  became  null  and  void.  This 
results  from  the  form  of  the  contract.  It  was  evidently  the 
design  to  protect  the  company  from  the  ignorance,  as  well  as 
vsdlful  misrepresentation  of  those  applying  for  insurance.  If,  for 
instance,  Day  did  not  know  or  suppose  that  he  had  consumption, 
although  in  point  of  fact  that  fatal  disease  had  already  seized 
upon  his  lungs,  his  statements  would  be  contrary  to  the  fact  in 
an  important  respect,  for  no  company  would  insure  a  life  sub- 
ject to  so  much  risk.  It  would  be  untrue  as  matter  of  fact,  and 
therefore  fatal  to  the  contract.  In  the  case  of  Anderson  v.  Fitz- 
gerald, already  mentioned,  Baron  Parke  observed:  — 
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"  A  doubt  possibly  may  exist  whether  the  word  '  false '  is  to  be 
understood  as  false  in  point  of  fact,  or  morally  false,  though  I  be- 
lieve most  of  us  think  it  is  not  to  be  limited  to  moral  falsehood ; 
but  there  seems  to  us  to  be  no  doubt  that  if  the  statements  are 
false  in  -whatever  sense  we  understand  that  word,  being  used  in 
effecting  the  insurance,  the  proviso  operates.  There  then  appears 
to  us  to  be  only  two  questions  for  the  jury  on  this  part  of  the  pol- 
icy. Were  the  statements  false  ?  *  Were  they  made  in  obtaining 
or  effecting  the  policy  ?  " 

The  cases  cited  on  appellant's  brief,  together  with  others  which 
I  have  examined,  fully  sustain  the  same  view.  Indeed,  I  have 
been  unable  to  find  that  the  point  has  been  otherwise  decided 
■when  fully  brought  to  the  notice  of  the  court.  In  addition  to  the 
cases  cited  by  appellant,  I  refer  to  the  following  :  Miles  v.  Con- 
necticut Mutual  Life  Insurance  Co.  3  Gray,  580  ;  ^  Rawls  v. 
American  Life  Insurance  Co.  36  Barb.  357.^ 

The  policy  contained  a  condition,  that  if  the  premium  was  not 
paid  when  due,  that  it  should  cease  and  determine,  and  the  other 
special  pleas  of  the  defendant  aver  that  the  premium  falling  due 
July  16,  1870,  was  not  paid,  and  said  policy  lapsed,  but  that  in 
October  following  it  was  renewed  and  reinstated  upon  the  con- 
dition that  such  reinstatement  should  be  void  if  said  Richard  H. 
B.  Day  should  not  be  in  sound  health.  And  it  is  further  averred 
that  he  was  not  in  sound  health,  and  had  had  derangement  of 
health  since  the  issue  of  the  policy.  There  can  be  no  doubt  but 
that  the  policy  and  the  representations  upon  which  it  is  based, 
and  the  renewal,  are  to  be  considered  together.  The  renewal  of 
the  contract  necessarily  imports  a  continuance  of  its  terms,  and 
the  stipulations  of  the  renewal  wiU  therefore  have  legal  effect 
together  with  the  terms  of  the  original  policy.  The  observations 
already  made  are  therefore  equally  appropriate  to  these  latter 
pleas,  and  need  not  be  repeated. 

As  we  are  of  opinion  that  it  was  error  to  submit  the  material- 
ity of  the  misstatement  alleged  in  the  pleas  to  have  been  made 
by  Day  to  the  consideration  of  the  jury,  and  also  whether  he 
knew  that  they  were  untrue,  the  verdict  must  be  set  aside  and  a 
new  trial  ordered. 

See  note  to  Mutual  Benefit  Life  Ins.  Co.  v.  Robertson,  post,  p.  29. 
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EETSON. 
(59  111.  123.     Supreme  Court,  June,  1871.) 

Renewal  receipt.  —  Where  a  policy  is  issued  to  insure  the  life  of  a  person  for  the  term  of  his 
life,  in  consideration  of  the  premium  paid  and  to  be  paid  annually  during  its  continuance, 
a  receipt  given  for  the  annual  premium,  and  which  recites  that  the  policy  was  thereby  con- 
tinued in  force  for  another  year,  does  not  constitute  a  new  contract,  but  merely  operates 
to  continue  the  old  one. 

Misrepresentation.  —  The  wife  of  the  party  whose  life  was  insured,  and  for  whose  benefit 
the  polic}!- was  obtained,  stated  to  the  agent  of  the  company  at  the  time  of  procuring  such 
a  renewal  receipt,  in  answer  to  his  inquiry  on  the  subject,  that  her  husband  (who  was  ab- 
sent in  another  state)  had  written  to  her,  and  that  he  was  in  his  usual  health.  Held^  that 
the  statement,  not  being  incorporated  into  the  policy,  was  merely  a  representation  ;  and 
the  failure  to  communicate  even  a  material  fact,  if  unknown  to  the  party,  will  not  vitiate 
the  policy. 

Allegations  and  proofs.  —  In  an  action  upon  a  policy  of  life  insurance,  the  introduction  of 
the  policy  and  receipts  for  the  annual  premium  and  proof  of  the  death  of  the  assured  will 
make  a  prima  facie  case  in  favor  of  the  plaintiff.  He  is  not  bound  to  set  out  the  applica- 
tion and  prove  its  truth.  ' 

Warranty.  — A  warranty  is  in  the  nature  of  a  condition  precedent ;  it  must  appear  on  the 
face  of  the  policj' ;  or,  if  in  another  part  of  it,  or  on  a  paper  physically  attached,  it  must 
appear  that  the  statements  were  intended  to  form  part  of  the  policy  ;  or,  if  on  another 
paper,  they  must  be  so  referred  to  in  the  policy  as  clearly  to  indicate  that  the  parties  in- 
tended them  to  form  part  of  it.  A  warranty  cannot  be  created  or  extended  by  construc- 
tion. 

The  case  is  stated  in  the  opinion. 

Snyder  ^  Drill,  for  the  appellant. 

Wm.  H.  Underwood,  for  the  appellee. 

Thornton,  J.,  delivered  the  opinion  of  the  court.  This  is  an 
action  of  assumpsit,  upon  an  insurance  policy.  The  declaration 
contains  two  special  and  the  common  coijnts.  The  general  issue 
was  filed,  and  also  special  pleas  as  follows :  — 

First,  that  the  policy  was  originally  procured  by  fraud  and 
misrepresentation  ;  second,  that  it  became  void  on  the  19th  day 
of  March,  1869,  in  consequence  of  the  non-payment  of  the  pre- 
mium, and  its  renewal  was  effected  by  fraud  and  misrepresenta- 
tion. 

The  life  of  the  deceased  was  insured  in  1866,  for  the  benefit  of 
his  wife,  the  appellee,  and  a  renewal  was  procured  from  year  to 
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year.  Appellee  recovered  a  judgment  for  the  amount  of  the 
policy  and  interest.  The  assured  died  in  January,  1870.  There 
was  introduced  in  evidence  a  receipt  for  the  annual  premium,  of 
date  March  19,  1869,  signed  by  the  proper  officers,  which,  by  its 
terms,  continued  the  policy  in  force  for  one  year  from  its  date. 
The  language  of  this  receipt  is,  "  Policy  on  the  life  of  Byrd  M. 
Robertson  is  hereby  continued  in  force  for  one  year  from  date, 
settlement  of  the  premium  having  been  made."  The  policy  was 
issued  to  insure  the  life  of  the  deceased  for  the  term  of  life,  in 
consideration  of-  the  premium  paid,  and  to  be  paid  in  each  year 
during  its  continuance. 

This  receipt  did  not  make  a  new  contract ;  it  was  merely  evi- 
dence of  the  compliance  with  the  condition  of  the  policy.  It  did 
not  alter  its  terms  or  legal  effect,  or  change  the  parties  ;  it  was 
not  an  independent  contract,  but  a  continuance  of  the  old  one. 

A  primd  facie  case  was  made  in  behaK  of  appellee,  by  the 
introduction  of  the  policy,  the  renewal  receipt,  and  proof  of  the 
death. 

It  is  contended  that  the  continuance  of  the  policy  was  pro- 
cured by  fraud.  This  is  the  allegation  of  the  plea,  but  it  is 
wholly  unsustained  by  the  proof. 

The  premium  was  due  in  March,  but  it  was  not  all  paid  until 
in  November,  and  the  receipt  was  actually  given  in  November, 
and  antedated.  The  agent  had  occasionally  advanced  it  —  had 
assured  appellee  that  it  need  not  be  paid  on  the  exact  day  named 
in  the  policy ;  had  induced  her  to  believe  that  it  had  been  ad- 
vanced, and  had  received  a  part  of  it  in  July.  He  testified  that 
he  made  inquiry  of  her  as  to  where,  and  how,  her  husbaaid  was, 
in  November.  _  She  replied  that  he  was  in  the  State  of  Missouri  ; 
she  had  just  received  a  letter  from  him,  and  that  he  was  in  his 
usual  health. 

Dr.  Ferryman,  the  medical  examiner  of  the  company,  testified, 
that  in  a  conversation  with  the  appellee,  in  November,  she  said 
she  had  received  a  letter  from  her  husband,  stating  that  he  was 
well. 

The  policy,  introduced  in  evidence,  stated  that  it  was  made  in 
consideration  of  the  representations  contained  in  the  application, 
and  of  the  premium,  and  "  that  if  the  declaration,  made  by  or 
for  the  assured,  and  bearing  date  March  19,  1866,  and  upon  the 
faith  of  which  this  agreement  is  made,  shall  be  found  in  any 
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respect  untrue,  then  this  policy  shall  be  void,"  and  that  upon 
failure  to  pay  the  annual  premium  on  the  days  mentioned,  the 
policy  should  cease  and  determine. 

Conceding  that  the  representations  contained  in  the  application 
for  the  policy  were  made  warranties  by  the  reference  to  them  in 
the  policy,  still  we  cannot  say  that  they  were  untrue.  The  ap- 
plication was  not  introduced,  and  we  are  not  advised,  by  the  evi- 
dence, of  its  contents.  We  cannot  determine  that  there  was 
either  misrepresentation  or  concealment  of  facts.  For  aught  that 
appears  in  this  record,  there  may  have  been  a  full  disclosure  of 
every  fact  material  to  the  risk,  and  a  true  answer  to  every  ques- 
tion propounded. 

Appellee  was  not  bound  to  set  out  the  application  and  prove 
its  truth.  This  paper  must  have  been  in  the  custody  of  appel- 
lant. The  company  might  have  introduced  it,  and  proved  its 
representations  to  be  false.  We  cannot  surmise  that  it  contained 
a  warranty  of  good  health,  in  the  absence  of  proof.  New  Eng- 
land Fire  ^  Marine  Insurance  Co.  v.  Wetmore,  32  111.  221. 

There  was,  then,  no  warranty  of  good  health.  A  warranty  is 
in  the  nature  of  a  condition  precedent ;  it  must  appear  on  the 
face  of  the  policy  ;  or  if  on  another  part  of  it,  or  on  a  paper  phys- 
ically attached,  it  must  appear  that  the  statements  were  intended 
to  form  a  part  of  the  policy ;  or  if  on  another  paper,  they  must 
be  so  referred  to  in  the  policy  as  clearly  to  indicate  that  the  par- 
ties intended  them  to  form  a  part  of  it.  A  warranty  cannot  be 
created  nor  extended  by  construction.  Reynolds's  Life  Insurance, 
85  et  seq. ;  Oamphell  v.  New  England  Insurance  Go.  98  Mass. 
381 ;  ^  Burritt  v.  Saratoga  Insurance  Co.  5  Hill,  188  ;  Jefferson 
Insurance  Co.  v.  CotJieal,  7  Wend.  72. 

The  only  proof  to  sustain  the  charge  of  fraud  and  misrepre- 
sentation was  the  remark  of  appellee  to  the  agents  of  the  com- 
pany, that  she  had  received  a  letter  from  the  deceased  ;  that  he 
was  in  Missouri,  and  in  his  usual  health.  The  deceased  was  a 
travelling  agent,  and  the  fact  of  his  absence  from  home  was 
known  to  the  agents  of  the  company. 

This  statement  was  verbal,  and  is  not  referred  to  in  the  policy, 
and  must  be  deemed  to  have  been  a  mere  representation.  It  was 
independent  of  the  contract,  and  collateral  to  it.  It  may  have 
been  untrue,  and  yet  not  avoid  the  policy.     It  must  be  proved  to 

»  Ante,  vol,  1,  p.  229, 
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have  been  material,  and  that  it  induced  the  risk.  Farmers'  In- 
surance Co.  V.  Snyder,  16  Wend.  481. 

Did  it  induce  the  risk  ?  The  evidence  satisfies  us  to  the  con- 
trary. 

The  renewal  receipt,  though  dated  the  19th  of  March,  was,  in 
fact,  executed  on  the  11th  of  November.  The  premium  should 
have  been  paid  on  the  19th  of  March.  Notwithstanding  this 
provision  in  the  policy,  a  part  of  the  premium  was  received  by 
the  agent  of  the  company,  in  July ;  and  he  had  induced  appellee 
to  believe  that  it  had  been  advanced.  An  advancement  of  it  had 
previously  been  made  by  the  agent. 

The  medical  examiner  of  the  company,  on  the  2d  day  of  No- 
vember, gave  a  certificate  that  the  assured  was  then  in  good 
health.  He  had  made  a  careful  and  personal  examination  of 
him  in  March,  and  in  September  or  November,  1869.  Besides, 
appellee  testified  that  she  made  no  application  for,  and  did  not 
know  of  the  necessity  of,  such  a  certificate.  We  think  these  acts 
of  the  agents  were  the  result  of  their  own  knowledge,  and  were 
not  prompted  by  the  representation  of  appellee. 

Their  acts  were  voluntary  ;  the  premium  was  received  by  the 
agent,  and  forwarded  to,  and  accepted  by,  the  company.  The 
agents  acted  within  the  scope  of  their  authority ;  the  company 
ratified  these  acts.  The  right  of  forfeiture  was  thus  waived,  and 
we  cannot  encourage  the  perpetration  of  a  fraud  by  permitting 
the  company  to  repudiate  the  conduct  of  its  agents.  The  con- 
dition of  forfeiture,  in  case  the  annual  premium  is  not  paid  on 
the  day  named,  is  for  its  benefit  solely,  and  a  waiver  of  a  strict 
compliance  continues  the  obligation.  F.  ^  M.  Insurance  Co.  v. 
Chesnut,  50  111.  Ill ;  u^tna  Insurance  Co.  v.  Maguire,  51  111. 
342  ;  Miller  v.  Phoenix  Ins.  Co.  27  Iowa,  203  ;  Bouton  v.  Ameri- 
can Life  Insurance  Co.  25  Conn.  542  ;  ^  Wing  v.  Harvey,  27  Law 
&  Eq.  140.2 

But  the  evidence  wholly  fails  to  stamp  the  statement  of  appel- 
lee as  a  misrepresentation.  There  is  no  proof  whatsoever  that 
she  had  any  knowledge  of  the  alleged  sickness  of  her  husband  ;  she 
communicated  all  that  she  knew ;  she  acted  in  perfect  good  faith. 
The  failure  to  communicate  a  material  fact,  unknown  to  the  as- 
sured, will  not  vitiate  a  policy.  The  undertaking  is  merely  to 
represent  truly  facts  within  the  knowledge  of  the  assured. 

1  Ante,  vol.  1,  p.  51.  «  Ante,  vol.  2,  p.  365. 
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In  Daniels  v.  Hudson  River  Fire  Insurance  Co.  12  Cush.  417, 
Chief  Justice  Shaw  said  :  "  Misrepresentation  is  the  statement  of 
something  as  a  fact,  which  is  untrue  in  fact,  and  which  the  as- 
sured states,  knowing  it  to  be  not  true,  with  an  intent  to  deceive 
the  underwriter  ;  or,  which  he  states  positively  as  true,  without 
knowing  it  to  be  true,  and  which  has  a  tendency  to  mislead  — 
such  fact,  in  either  case,  being  material  to  the  risk." 

In  the  case  at  bar,  there  is  entire  absence  of  any  intent  at  de- 
ception. The  representation  was  not  of  a  positive  character,  but 
simply  the  communication  of  the  contents  of  a  letter.  It  was  not 
the  assertion  of  a  fact,  in  reply  to  information  sought,  and  could 
not  have  misled  the  agent.  The  representation  did  not  induce 
the  risk,  and  under  the  circumstances  was  immaterial,  and  cannot 
vitiate  the  policy.  Carter  v.  Boehm,  3  Burr.  1906  ;  Biays  v.  The 
Union  Insurance  Co.  1  Wash.  Cir.  C.  R.  506  ;  Lord  v.  Ball,  12 
Mass.  115  ;  ^  Swete  v.  Fairlie,  6  Carr.  &  Payne,  1 ;  ^  Huguenin  v. 
Rayley,  6  Taunton,  186.^ 

All  the  evidence,  then,  as  to  the  last  sickness  of  the  deceased, 
and  the  cause  of  his  death,  wa's  wholly  irrelevant,  and  the  errors 
assigned  thereupon  are  immaterial.  The  admission,  as  well  as  the 
exclusion  of  testimony,  in  regard  to  such  matter,  was  error  with- 
out prejudice.  Such  action  of  the  court  could  not  change  the  law 
of  the  case,  or  affect  the  propriety  of  the  verdict. 

Counsel  for  appellant  have  indulged  in  language,  in  their  printed 
argument,  highly  improper  and  indecorous  to  the  judge  on  the 
circuit.  Abuse  can  never  rise  to  the  dignity  of  argument.  If 
such  language  had  been  used  in  an  oral  argument,  counsel  would 
have  been  peremptorily  silenced.  For  like  offence  in  the  future, 
the  brief  will  be  ordered  to  be  stricken  from  the  files,  and  such 
other  action  taken  as  will  protect  judges  of  the  circuit  court  from 
like  aspersions.  The  laws  must  be  respected;  they  constitute 
the  basis  of  civil  society.  For  the  maintenance  of  this  respect, 
a  gentlemanly  courtesy  should  ever  be  observed  towards  those 
who  for  the  time  administer  them. 

The  judgment  is  right,  and  must  be  affirmed. 

Judgment  affirmed. 

Note.  —  The  dictum  of  the  court  in  this  case  that  the  failure  to  communi- 
cate a  material  fact,  unknown  to  the  assured,  will  not  vitiate  the  policy,  is  prob- 
ably too   broad.     That  would  be  true,  it  seems,  where  no  inquiry  was  made 

1  Ante,  vol.  1,  p.  154.  ^  Ante,  vol.  2,  p.  244.  «  lb.  p.  208. 
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upon  the  point,  if  the  non-disclosure  were  not  fraudulent.  See  the  elaborate 
examination  of  this  question  in  Hartford  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452  ; 
Rawls  V.  American  Life  Ins.  Co.,  ante,  vol.  1,  pp.  549,  558.  Also  Cheek  v. 
Columbia  Ins.  Co.  1  Cent.  Law  J.  465,  and  note  by  the  present  writer.  But 
the  rule  is  held  otherwise  where  there  is  a  specific  inquiry,  and  a  definite  state- 
ment of  a  material  fact  in  reply.  In  such  case  an  untrue  answer,  however 
honestly  made,  will  in  general  avoid  the  policy.  Duckett  v.  Williams,  2  Cromp. 
&  M.  348  ;  S.  C,  ante,  vol.  3,  p.  8  ;  Vose  v.  Eagle  Life  Ins.  Co.  6  Cush.  42; 
S.  C,  ante,  vol.  1,  p.  161  ;  Campbellv.  Nei»England  Life  Ins.  Co.  98  Mass.  381 ; 
S.  C,  ante,  vol.  1,  p.  229,  243.  See  also  Davenport  v.  New  England  Ins.  Co.  9 
Cush.  341,  and  Day  v.  Mutual  Benefit  Life  Ins.  Co.,  ante,  p.  15,  where  the  state- 
ments of  the  application  were  held  to  be  part  of  the  contract.  This  is  clearly 
true  in  those  cases  where  the  fact  inquired  of  was  within  the  knowledge  of  the 
assured ;  as  where  lie  has  decided  symptoms  of  a  particular  disease,  and  is  not 
aware  of  the  nature  of  the  symptoms.  Vose  v.  Eagle  Life  Ins.  Co.  ;  Campbell 
V.  New  England  Life  Ins.  Co.;  Day  v.  Mutual  Benefit  Life  Ins.  Co.,  supra. 
The  rule  may  be  otherwise  where  the  fact  cannot  be  known  by  the  party  ;  as 
in  those  cases  where  the  truth  of  a  statement  concerning  health  can  only  be 
revealed  by  a  post  mortem  examination.  Hutchison  v.  National  Life  Assur. 
Soc,  ante,  vol.  3,  p.  444  ;  Sprolt  v.  Ross,  lb.  421.  So,  doubtless,  where  the 
statement  was  only  the  expression  of  opinion,  as  appears  to  have  been  the  fact 
in  the  principal  case.  If,  however,  the  applicant  for  insurance  will  take  upon 
himself  to  make  a  direct  statement  of  fact,  in  answer  to  an  inquiry,  not  know- 
ing whether  the  same  be  true  or  false,  though  supposing  it  to  be  true  ;  and  the 
policy  contains  the  common  provision  that  it  is  based  upon  the  statements  of 
the  application,  and  that  if  the  answers  therein  made  be  in  any  respect  untrue, 
it  will  be  void;  it  is  apprehended  that  the  ignorance  of  the  appUcant  that  his 
statement  was  not  true  must  (except  perhaps  in  cases  like  Hutchison  v.  Na- 
tional Life  Assur.  Soc.')  be  fatal  to  any  claim  against  the  insurers.  See  Camp- 
bell V.  New  England  Life  Ins.  Co.,  supra.  This  is  true,  a  fortiori,  where  the 
statements  are  made  or  held  to  be  warranties,  as  in  Day  v.  Mutual  Benefit 
Life  Ins.  Co.,  supra. 


Elizabeth  J.  Norwood  et  al.  vs.  Henet  Guekdon. 

(60  111.  253.     Supreme  Court,  September,  1871.) 

Assignment  by  wife.  Renewal.  Rights  of  creditor. —  A  person  insured  his  life  for  the  ben- 
efit of  his  wife,  ^d  she  indorsed  her  name  on  the  policy  in  blank.  The  husband  there- 
upon procured  a  loan  of  money  and  pledged  the  policy  as  collateral  security,  and  after- 
wards paid  the  company's  agent  the  larger  part  of  the  premium.  The  agent  informed  the 
creditor  of  this  fact,  and  told  him  that  the  balance  would  be  paid  in  a  few  days.  The 
time  for  the  payment  of  this  balance  was  permitted  to  pass  by ;  and  the  agent  declared 
the  policy  forfeited.  A  new  policy  was  now  issued  to  the  wife  in  her  name,  for  the  same 
amount,  on  the  same  terms,  and  in  other  respects  similar  to  the  first ;  and  the  sum  paid 
towards  the  premium  on  the  first  policy  was  applied  to  the  premium  on  the  new  one. 
The  assured  having  died,  held,  that  the  creditor  was  entitled  to  payment  out  of  the 
fund  paid  under  the  second  policy. 
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The  case  is  stated  in  the  opinion. 

0.  B.  Sansum,  Robert  Hervey,  H.  A.  White  ^  Wm.  T.  Bur- 
gess, for  the  appellants. 

Miller,  Frost  ^  Lewis,  for  the  appellee. 

Lawrence,  C.  J.,  delivered  the  opinion  of  the  court. 

In  January,  1860,  Joseph  E.  Norwood  took  out  a  policy  of  in- 
surance upon  his  life  for  the  sum  of  $10,000,  from  the  Manhattan 
Life  Insurance  Company,  payable  at  his  death  to  one  George  W. 
Pulsifer.  In  August,  1865,  Pulsifer  assigned  this  policy  to  Eliz- 
abeth, the  wife  of  Joseph  E.  Norwood,  by  indorsement  thereon. 
Norwood  being  in  embarrassed  circumstances,  and  desiring  to 
raise  money  upon  the  policy  as  collateral  security,  his  wife  placed 
her  name  upon  the  back  thereof  in  blank,  and  he  then  pledged 
the  policy  to  Alfred  Sturges  as  security  for  a  loan  of  $1,200.  In 
June,  1867,  Norwood  being  then  indebted  to  one  Kimball,  and 
Kimball  indebted  to  Guerdon,  the  appellee  herein,  in  the  sum  of 
$3,400,  it  was  arranged  between  the  parties  that  Norwood  should 
pay  Kimball's  indebtedness  to  Guerdon,  thus  cancelling  a  like 
amount  of  his  own  indebtedness  to  Kimball.  It  was  further 
agreed  that  Guerdon  should,  pay  Norwood's  debt  to  Sturges,  and 
that  Norwood  should  give  his  note  for  $5,000  to  Guerdon,  who 
should  hold  the  policy  of  insurance  as  security  for  its  payment. 
This  arrangement  was  carried  into  effect.  Guerdon  paid  Sturges 
and  received  the  policy.  He  also  surrendered  to  Kimball  the 
notes  held  against  him,  and  gave  to  Norwood  his  ovm  note  for 
$400,  being  the  difference  between  the  amount  of  the  Sturges 
and  Kimball  indebtedness  and  the  $5,000  note. 

The  annual  premium  on  the  policy,  amounting  to  $524.90,  fell 
due  on  the  11th  of  January  following.  Prior  to  that  day,  Guer- 
don called  at  the  office  of  the  company's  agent,  in  Chicago,  to 
pay  the  necessary  amount,  and  was  then  told  by  a  clerk  in  the 
office  that  Norwood  had  paid  $400  of  the  premium,  and  would 
pay  the  residue  the  next  week.  He  also  saw  Norwood,  who 
made  a  similar  statement.  Relying  upon  this  pjytial  payment 
'  and  its  acceptance  by  the  company,  and  upon  Norwood's  promise 
to  pay  the 'residue.  Guerdon  gave  himself  no  further  trouble  in 
regard  to  the  matter.  Norwood,  however,  did  not  pay  the  resi- 
due of  the  pffemium  within  the  required  time,  but  it  was  agreed 
between  him  and  the  insurance  agent  that  the  policy  should  be 
forfeited,  and  that  a  new  policy  should  be  issued  in  its  place,  to 
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Norwood's  wife,  on  precisely  the  same  terms,  as  to  premiums  and 
dividends,  as  those  pertaining  to  the  old  policy.  This  was  done. 
Soon  after  the  day  when  the  premium  was  due,  Norwood  paid 
the  excess  over  the  f  400  already  paid,  and  received  a  new  policy, 
payable  to  his  vrife,  for  the  same  amount  as  the  one  cancelled,, 
and  on  the  same  terms.  Norwood  died  in  the  following  April, 
and  this  bill  was  brought  by  Guerdon  against  the  insurance  com- 
pany and  the  widow  of  Norwood,  to  compel  payment  from  the 
proceeds  of  the  last  policy  of  the  amount  due  him  from  Norwood. 
The  superior  court  decreed  in  his  favor,  and  the  defendants  ap- 
pealed. 

The  evidence  in  the  record  tends  strongly  to  show  a  fraudulent 
combination  between  the  insurance  agent  and  Norwood,  by  which 
Guerdon  was  to  be  led  to  rely  upon  payment  of  the  premium  by 
Norwood,  and  thus,  by  allowing  the  day  to  pass,  be  deprived  of 
the  security  of  his  policy,  while  a  new  one  should  be  issued  to 
Norwood,  to  which  the  $400  paid  by  him  should  be  applied.  In- 
dependently, however,  of  such  fraudulent  purpose,  the  decree  of 
the  court  below  was  clearly  right.  This  new  policy  was,  in  sub- 
stance, though  not  in  form,  a  mere  renewal  of  the  old.  As  the 
agent  himself  testifies,  it  was  issued  upon  the  same  terms,  was 
entitled  to  the  same  benefits,  and  assumed  the  same  liabilities. 
The  greater  part  of  the  premium  was  paid  before  the  first  ex- 
pired, and  professedly  to  keep  it  in  force.  It  was,  in  fact,  kept 
in  force  and  renewed,  but  the  renewal  was  made  to  take  the 
form  of  a  new  policy  instead  of  a  renewal  receipt.  It  was  the 
same  contract  evidenced  by  another  piece  of  paper.  It  was  the 
duty  of  Norwood,  according  to  his  agreement  with  Guerdon,  to 
pay  the  premium  and  keep  the  existing  policy  in  force.  He  did, 
in  fact,  pay  it,  the  company  consenting  to  receive  a  part  of  it  af- 
ter the  day  of  payment,  as  the  evidence  shows  it  had  repeatedly 
done  in  former  years ;  and  in  a  court  of  chancery,  an  innocent 
party,  having  an  interest  in  such  contract,  cannot  be  divested  of 
his  interest  bji  this  childish  juggle  in  the  matter  of  form  to  which 
Norwood  and  the  insurance  agent  resorted.  We  entertain  no 
doubt  that  Guerdon  should  be  allowed  the  same  interest  in  the 
new  policy  paid  for  by  Norwood's  money,  that  he  would  have 
had  in  the  old,  if  the  same  money  had  been  applied  in  procuring 
the  ordinary  renewal. 

It  is,  however,  urged  that  the  wife  of  Norwood  never  consented 
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to  the  assignment  of  the  original  policy  to  Guerdon,  or  at  least 
that  there  is  no  proof  of  such  consent ;  but  she  placed  her  name 
upon  the  back  of  the  policy,  as  she  herself  admits,  at  the  request 
of  her  husband,  and  left  the  policy  in  his  possession.  Armed 
with  this  evidence  of  his  right  to  pledge  the  instrument,  he  goes 
upon  the  money  market  and  does  pledge  it,  first  to  one  person 
and  then  to  another,  and  by  such  pledge  raises  money  and  pays 
his  debts.  It  is  not  in  evidence,  and  we  cannot  presume,  that 
the  wife  ever  had  any  interest  in  this  policy  from  having  con- 
tributed from  her  separate  estate  towards  the  payment  of  the 
premium.  So  far  as  appears,  her  interest  consisted  merely  in  the 
fact  that  the  money  was  to  be  paid  to  her  by  virtue  of  the  assign- 
ment by  Pulsifer,  to  whom  it  was  originally  made  payable,  in  the 
event  of  her  husband's  death,  and  not  in  the  fact  that  she  had 
ever  paid  anything  either  to  Pulsifer  for  the  assignment,  or  to 
the  company  as  premium.  But  whatever  her  interest,  by  in- 
dorsing the  policy  jn  blank  and  delivering  it  to  her  husband,  she 
clothed  him  with  all  necessary  evidence  of  a  power  to  pledge  the 
instrument  by  filling  up  her  blank  assignment,  and  we  should  be 
opening  a  door  to  the  grossest  frauds  if  we  were  to  permit  the 
wife,  after  having  done  all  this,  to  come  forward  and  claim  that 
her  husband  had  no  right  to  assign  the  instrument.  These  as- 
signments are  valid,  and  are  recognized  by  the  companies.  They 
are  also  of  daily  occurrence  in  the  way  of  collateral  security,  and 
where  a  policy  is  made  payable  to  the  wife,  and  she  indorses  it 
in  blank,  and  the  husband  pledges  it,  we  are  wholly  at  a  loss  to 
conceive  on  what  ground  it  can  be  claimed  that  such  an  assign- 
ment is  not  valid  in  a  court  of  equity.  The  husband  and  wife 
are  the  only  parties  interested,  and  they  have  both  participated 
in  the  assignment.  The  law  provides  no  particular  mode  by 
which  the  wife  is  to  manifest  her  consent,  as  in  the  case  of  con- 
veyance of  lands ;  and  if  such  an  assignment  as  was  made  in  the 
present  case  is  not  valid,  then  a  policy  payable  to  a  married 
woman  is  not  assignable  at  all.  It  is  not,  howevej,  and  cannot 
be  claimed,  that  a  policy  payable  to  a  married  woman  is  inca- 
pable of  assignment  within  the  purview  of  a  court  of  equity,  but 
it  is  only  claimed  that  in  this  case  the  wife  did  not  consent.  She 
gave  to  the  public,  however,  the  evidence  of  her  consent  by  in- 
dorsing the  policy  in  blank  —  an  acb  which  could  be  interpreted 
as  done  for  no  other  purpose  than  an  assignment  —  and  the  same 
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consequences  must  be  attached  to  this  act  against  her  as  would 
follow  from  such  an  act  performed  by  any  other  person.  When 
innocent  parties  have  advanced  money  to  her  husband  on  the 
faith  of  such  blank  assignment,  she  cannot  be  permitted  to  repu- 
diate the  transaction.  She  cannot  be  permitted  to  enable  her 
husband  to  perpetrate  a  fraud.  Dectee  affirmed. 

Mr.  Justice  Walkek  and  Mr.  Justice  McAllISteR  dissent, 
holding  that  it  is  a  fair  conclusion  from  the  evidence  that  the 
wife  never  intended  to  assign  the  policy ;  that  the  mind  did  not 
accompany  the  act  of  signing.  She  wrote  her  name  in  blank  on 
the  back  at  the  request  of  her  husband,  he  not  intimating  what 
use  he  intended  to  make  of  it,  and  she  not  kiiowing  Or  suspecting 
that  such  use  would  be  made  of  it,  or  what  effect  could  be  given 
to  it.  The  signature  was  obtained  purely  through  the  dominion 
of  the  husband,  and  was  made  by  her  with  no  intention  of  enter- 
ing into  a  contract  of  assignment.  And  as  the  instrument  is  not 
assignable  at  law,  she  has  the  right  in  equity  to  rely  upon  the 
circumstances  under  which  it  was  made  to  defeat  it.  The  as- 
signee took  it  subject  to  her  equities,  and  was  tound  to  make 
inquiry  as  to  the  circumstances. 

See  Gray  v.  Murray,  3  Jolins.  Ch.  167  ;  S.  C,  ante,  vol.  2,  p.  91  ;  Chapiny. 
FeUowes,  36  Conn.  132;  S.  C,  ante,  vol.  2,  p.  1;  Lemon  v.  Phcenix  Life  Ins.  Co. 
38  Conn.  294;  5.  C,  ante,  vol.  3,  p.  521. 
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1873.) 

Accident  insurance.  Getting  aboard  cars  while  in  motion.  —  The  defendants  found  liable 
by  the  jury  (Upon  instructions)  for  the  death  of  the  assured,  which  was  caused  by  his  get- 
ting aboard  a  train  of  cars  while  in  motion ;  the  policy  insuring  him  against  accident 
"while  actually  travelling  in  n  public  conveyance  ....  in  compliance  with  all  rules 
and  regulations  of  such  carriers,  and  not  neglecting  to  use  due  diligence  for  self-protec- 
tion." 

The  case  is  stated  in  the  charge  to  the  jury. 

Dktjmmond,  C.  J.,  charged  the  jury.  This  is  an  action  brought 
by  the  administrator  of  the  estate  of  John  Tooley,  to  recover 
from  the  defendant  the  stim  of  $6,000  and  interest,  claimed  to 
be  due  on  policies  of  insurance. 
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There  are  some  general  facts  which  are  not  conttOYettedi  John 
Tooley,  on  the  24th  day  of  January,  1871,  took  frota  the  agent 
of  the  defendant  at  Quiucy,  Illinois,  two  policies  of  insurance  iot 
f  3j000  each  ;  that  amount  was  to  be  paid  on  each  policy  in  case 
of  the  death  of  Tooley  within  tWo  deiys.  It  was  provided  that 
the  liabihty  should  not  exist  unless  while  he  was  actually  travel- 
ling in  a  public  conveyance  of  common  carriers,  and  in  compliance 
with  theit  rules  ahd  regulations ;  and  besides^  he  was  not  to  neg- 
lect the  use  of  due  diligence  for  self-ptoteetion. 

Tooley,  on  the  afternoon  of  the  25th  of  January,  took  the 
Champaign  accommodation  train  at  Chicago^  and  proceeded  to 
Kankakee,  where  the  tfain  arrived  shortly  after  seven  o'clock. 
It  seems  the  practice  was  for  the  train  to  stop  at  the  station,  and 
then  pass  on  to  the  coal-bin,  provided  they  took  the  entire  train 
beyond  Kankakee.  Accordingly,  on  this  evening,  the  train 
Stopped  at  the  station,  and  several  persons  left  the  cars,  Tooley 
dmong  others.  The  train  remained  at  the  station  several  min- 
utes, and  took  in  water.  The  beU  was  then  rung,  the  conductor 
signalled  with  his  light,  and  the  train  went  on  to  take  in  coal. 
There  was  a  platform  extending  from  the  station-house  alongside 
of  the  railroad  track,  toward  the  witter-talik  and  coal-biii.  When 
the  train  moved  on,  Tooley,  who  was  standing  by  a  door  of  the 
station-house,  started  forward  on  this  platform  to  overtake  the 
train.  When  he  reached  the  train,  he  extended  his  hands  to 
grasp  the  car-rails,  and  fell  between  the  two  passenger  cars,  the 
train  consisting  of  an  engine,  tender,  baggage  car^  and  two  pas- 
senger cars.     A  car  passed  ovet  him.  and  he  was  killed. 

The  first  question  is,  what  was  the  measure  of  responsibility  of 
the  defendant  undef  these  policies  of  insurancie  ?  The  language 
of  the  policies  is,  "  Provided  alw'ayS  that  this  insurance  shall  only 
extend  to  bodily  injuries,  fatal  or  non-fatal,  as  aforesaid,  when 
accidentally  received  by  the  insured,  t^hile  actually  travelling  in  a 
public  conveyance  provided  by  common  carriers  for  the  transport- 
ing of  passengers  in  the  United  States  or  the  Dominion  of  Canada, 
and  in  compliance  with  all  tales  and  regulations  of  such  carriers ; 
and  not  neglecting  to  use  due  diUgence  for  self -protection." 

These  are  the  only  conditions  material  to  be  considered  in  the 
examination  of  this  case.  Tooley  must  have  been  aet&ally  a 
traveller  in  or  iipon  the  train  ;  but  it  cannot  be  Said  that  the  re- 
sf)Oiisibility  eeafied  \^heiiever  he  steppied  out  of  the  car  to  alight 
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at  a  station,  and  that  it  never  became  operative  again  until  his 
foot  entered  the  car  to  resume  his  iournev.  That  would  be 
giving  too  narrow  a  meaning  to  the  clause  of  the  policy.  We 
think  that  the  fair  construction  of  the  liability  assumed  by  the 
defendant  in  this  respect  was,  that  it  included  injuries  received 
by  Tooley  while  necessarily  getting  on  or  off  the  train  as  a  trav- 
eller upon  it.  » 

Secondly.  And  it  is  a  question  of  fact,  to  be  determined  by 
the  jury,  was  Tooley,  at  the  very  time  that  the  injury  was  re- 
ceived by  him,  a  traveller  on  the  train  ?  And  this  will  depend 
upon  the  fact,  whether  his  journey  terminated  at  Kankakee.  It 
is  claimed  on  the  part  of  the  defence,  that  that  was  the  termina- 
tion of  his  journey  ;  and  if  so,  then  he  was  not  a  traveller  on  this 
train  at  the  time  of  the  accident. 

I  will  call  your  attention  to  some  of  the  facts  having  a  bearing 
on  this  question.  The  conductor  states  in  his  evidence  that  when 
he  took  up  the  tickets  of  the  passengers,  Tooley 's  ticket  was  only 
for  Kankakee.  That  is  a  fact  proper  to  be  considered  by  the 
jury,  in  order  to  determine  whether  or  not  his  journey  extended 
beyond  Kankakee  —  not  conclusive,  of  course,  because,  as  a  mat- 
ter of  experience,  we  know  that  where  men  commence  a  journey, 
they  do  not  always  buy  their  ticket  to  the  termination  of  the 
journey,  and  various  circumstances  may  happen  during  the  prog- 
ress of  a  journey  which  change  the  purpose  of  the  traveller.  He 
may  start  vrith  the  intention  of  only  proceeding  to  a  certain 
point.  During  the  journey  he  may  change  his  mind,  and  pro- 
ceed further  on.  There  are  many  reasons  to  which  it  is  unnec- 
essary to  call  your  attention,  which  indicate  that  this  is  only  one 
incident  having  a  bearing  upon  the  main  fact  of  this  part  of  the 
case,  whether  or  not  his  journey  terminated  at  Kankakee. 

Mr.  Merwin  states  in  his  evidence  —  the  truth  of  which  is  a 
question  for  the  jury  —  that  in  a  conversation  he  had  with 
Tooley,  he  said  that  he  intended,  or  expected,  to  go  to  Mattoon, 
which  was  south  of  Champaign,  where  the  train  stopped.  The 
way  that  arose  was  this  :  it  was  in  relation  to  the  seats ;  he 
wanted  two  seats,  as  he  said,  so  that  he  could  sleep,  as  he 
"  thought  or  expected  to  go  to  Mattoon." 

Now,  as  qualifying  this,  perhaps,  and  to  some  extent  inconsist- 
ent with  the  statement  of  Merwin,  is  that  of  the  conductor.  The 
conductor  says  that  tmce,  just  before  they  arrived  at  Kankakee, 
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he  woke  up  Tooley,  and  told  him  that  the  next  station  was  Kan- 
kakee ;  and  there  was  no  remark  made  by  him  intimating  in  any 
way  that  he  intended  to  go  further  than  Kankakee,  and  therefore 
it  was  not  necessary  for  him  to  be  disturbed.  It  is  for  you  to  say 
how  much  bearing  this  may  have  upon  the  question,  whether  his 
journey  terminated  at  Kankakee,  and  how  far  it  may  affect  the 
statement  of  Merwin.  There  is  this  other  fact,  that  when  the 
train  started  at  Kankakee,  Tooley  attempted  to  get  on  it.  That 
is  claimed  to  be  conclusive  evidence  of  his  purpose  to  proceed 
further.  It  is  for  you  to  say  what  bearing  that  may  have  upon 
this  particular  question  that  we  are  now  considering.  Then, 
again,  in  relation  to  whether  or  not  he  had  any  baggage  with 
him.  It  is  said  that  there  was  a  satchel  or  valise  there,  and  that 
it  was  not  found  after  his  death.  How  far  this  may  have  any 
bearing  upon  the  question  is  a  matter  to  be  determined  by  the 
jury.  The  only  light  in  which  it  is  material  this  question  should 
be  considered  is,  how  far  it  may  affect  the  conduct  of  Tooley  on 
the  general  question  of  negligence.  If  his  journey  ceased  at 
Kankakee,  then  it  cannot  be  claimed,  under  the  undisputed  facts 
of  this  case,  that  the^defendant  would  be  liable,  because,  on  the 
assumption  that  he  was  going  no  further  than  Kankakee,  in  at- 
tempting to  get  on  the  train  as  he  did,  it  was  at  his  own  risk. 

If  he  were  going  beyond  Kankakee  on  the  train,  then  there  are 
other  considerations  which  may  affect  the  question  of  negligence. 
According  to  the  view  which  we  take  of  the  contract  between  the 
parties,  if  he  were  a  passenger  proceeding  beyond  Kankakee  on 
the  train,  he  had  the  right  to  leave  the  car  at  Kankakee  and  re- 
turn to  it ;  that  is  to  say,  he  had  the  right  to  get  off  the  train  — 
he  was  not  bound,  in  other  words,  to  remain  inside  of  the  car  aU 
the  time.  There  is  perhaps  one  circumstance  which  I  ought  to 
refer  to  in  connection  with  the  question  of  the  termination  of  the 
journey  at  Kankakee,  and  it  is  this  :  that  he  did  not  purchase  a 
ticket  at  Kankakee,  and  it  is  in  evidence  that  the  train  stopped 
there  several  minutes ;  and  if  you  believe  the  testimony  on  this 
point,  he  certainly  had  ample  time  to  purchase  a  ticket  before  the 
train  started  on  to  obtain  coal.  Still  that  of  course  is  not  conclu- 
sive. He  had  the  right  I  suppose,  under  the  practice  and  man- 
agement of  the  train,  to  pay  his  fare  on  the  cars.  It  is  only  a 
circumstance  to  be  taken  into  consideration  by  the  jury.  One  of 
the  conditions  of  these  policies  is,  as  has  been  stated,  that  Tooley 
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sjiould  comply  ynt]i  all  the  rules  an<J  regulations  of  the  common 
carriers.  We  are  not  prepared  tq  say  that  it  was  incumbent 
on  him,  under  the  circumstances  of  the  case,  to  make  himself  ac- 
quainted  with  all  the  rules  which  might  he  contained  upon  the 
time  card.  We  must  give  this  clause  ef  th^  policy  a  reasonable 
construction,  A  policy  was  issued  we  suppose  to  any  applicant, 
It  is  what  ig  called  an  accident  policy,  and  we  are  to  infer  that 
the  meaning  of  this  clause  was  that  the  traveller  should  only 
malfe  himself  acquainted  with  those  general  rules,  as  to  the  man-; 
agenient  of  the  trains,  and  the  conduct  of  railroads,  which  are 
presumed  tQ  be  known  to  travellej?s,  under  these  circumstances. 
For  instance,  Tooley,  as  far  as  we  know,  was  a  stranger  on  this 
road.  We  cannot  gay  that  when  he  went  on  the  train  he  was 
obliged,  because  pf  this  clause  in  the  policy,  to  examine  the  time 
card  and  ascertain  all  the  minutiae  connected  with  the  manage-: 
ment  of  trains,  but  pnly  such  rules  as  a  general  traveller  might  be 
presumed  to  know  and  pught  to  know.  Any  other  construction 
than  this  would  operate  as  a  snare  upon  travellers.  To  hold  that 
the  traveller  must  become  acquainted  with  every  minute  rule 
which  may  be  prescribed  on  the  back  of  a  time  card,  we  think 
cannot  be  said  to  be  the  true  meaning  of  this  clause  of  the  policy. 
But  perhaps  if  he  did  not  know  the  time  the  train  stopped  at  a 
particular  place,  there  might  be  a  question  whether  it  was  not 
his  duty  to  make  some  inquiry  pf  the  employees  pf  the  train,  the 
conductor,  or  others.  It  is  to  be  observed,  in  deciding  this  ques- 
tion pf  the  negligence  of  Tooley,  which  is  the  last  question  to  be 
considered,  apd  to  which  I  call  the  attention  of  the  jury,  that 
this  is  not  an  action  between  the  representative  of  Tooley  and 
the  railroad,  but  between  the  representative  of  Tooley  and  the 
underwriters  upon  this  clause  in  the  policy,  *^  not  neglecting  to 
use  due  diligence  for  self -protection."  And  perhaps  there  can  be 
no  better  rule  stated  than  that  which  was  agreed  upon  by  the 
counsel,  namely,  that  it  was  his  duty  tp  use  that  degree  pf  cau- 
tion and  diligence  which  a  prudent  man  wpuld  use  under  the 
circumstances  in  which  he  was  placed  |  we  think,  also,  in  order 
to  determine  this  question  of  diligence  on  the  part  of  Tooley,  it 
is  proper  to  take  into  consideration  whether  or  not  when  he 
alighted  at  Kankakee,  which  he  had  a  right  to  do,  any  notice 
was  given  of  the  movement  of  the  train.  That  may  be  an  ele- 
ment which  may  have  a  bearing  upon  the  questipn  whether  he 
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was  negligent  or  not.  Was  there  any  notice  given,  either  by  the 
ringing  of  a  bell,  or  by  word  of  mouth  from  the  conductor  or  any 
of  the  employees  of  the  company  ?  If  a  person  having  a  right  to 
leave  a  train  at  a  station  is  informed  or  notified  in  any  way  that 
the  train  is  going  to  start,  and  an  opportunity  given  to  him  to 
take  his  place  again  upon  the  train,  and  he  chooses  to  remain 
until  the  train  is  put  in  motion,  and  then  is  injured  in  getting 
on  the  train,  it  may  be  said  that  he  is  negligent;  in  other 
words,  that  he  takes  the  risl?  of  getting  on  the  train  while  thus 
in  motion.  But  if  having  alighted  at  a  station  he  has  no  notice 
given  to  him  of  the  movement  of  the  train,  or  he  has  not  the  op- 
portimity,  after  notice  is  given,  to  get  on  the  train,  and  intend- 
ing to  go  further  he  attempts  to  get  on  the  train  and  is  injured, 
we  think  there  is  not  the  same  measure  of  responsibility  upon 
him  ;  in  other  words,  that  the  question  of  negligence  is  not  to  be 
tried  by  the  same  tests  precisely,  because  we  must  make  some 
allowance  under  such  circumstances.  It  would  be  natural  for  a 
man  ^-  for  even  a  prudent  man  ^ —  intending  to  go  farther  on  the 
train,  to  make  an  effort  even  when  the  train  is  in  motion,  to  re- 
gain his  place  on  the  train. 

But  while  that  is  so,  it  is  to  be  understood  he  must  use  due 
diligence  in  trying  to  get  on  the  train,  and  to  that  question  I  will 
now  direct  your  attention  for  a  few  moments,  on  the  supposition 
that  he  intended  to  go  further,  and  he  had  not  an  opportunity  to 
get  on  the  train,  or  be  was  not  notified  that  the  train  was  about 
to  move.  It  was  after  seven  o'clock  in  the  evening ;  Tooley  pro- 
ceeded along  the  platform.  There  has  some  question  been  made 
whether  the  bell  was  rung.  We  think  it  perhaps  ought  to  be 
assumed  in  this  case  that  that  fact  has  been  established.  It  is 
proved  that  was  the  practice  of  the  engineer  just  before  the  train 
started ;  that  it  was  a  signal  to  the  conductor  that  the  engineer 
was  ready  to  proceed.  It  is  also  distinctly  sworn  to  by  the  con- 
ductor that  the  bell  was  rung,  and  it  is  a  fact  stated  by  one  or 
two  of  the  witnesses  that  the  remark  was  made,  "  The  bell  is 
ringing,"  which,  under  the  circumstances,  of  course  is  a  very  mate^ 
rial  fact.  This  is  not  otherwise  contradicted  than  by  the  state- 
ments of  several  witnesses,  that  they  did  not  hear,  or  do  not  rec- 
Qllect  that  they  heard,  the  bell,  However,  we  leave  this  question 
to  be  determined  by  the  jury.  Of  course  negative  testimony  is 
not  so  material  or  important  as  positive  testimony,  if  you  believe 
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that  these  witnesses  stated  the  truth.  There  is  some  controversy 
as  to  the  character  of  the  night.  Several  of  the  witnesses  say 
that  it  was  a  clear  night ;  some  that  it  was  moonlight ;  and  some 
state  that  it  had  been  snowing  or  storming.  There  is  no  doubt 
of  this  fact,  or  I  think  we  may  assume  it,  that  the  intent  of 
Tooley  was,  when  he  heard  the  bell — or  an  intimation  was  given 
in  that  way,  or  by  the  movement  of  the  cars  —  to  get  on  the 
train.  He  proceeded  rapidly  along  the  platform  ;  he  tried  to  get 
on  the  train.  Now  did  he  act  prudently,  as  a  prudent  man,  in 
getting  on  the  train  ?  Mr.  Lawrence  says,  when  he  came  around 
the  corner  of  the  station-house,  and  he  saw  a  man  running,  or 
walking  fast,  that  he  called  out  to  him  that  the  train  was  only 
going  to  coal  up,  or  something  to  that  effect.  Now  it  is  true  that 
Mr.  Tooley  was  not  bound  to  take  any  declaration  made  by  an 
outsider  or  an  indifferent  person  as  true,  in  relation  to  the  man- 
agement of  the  train  or  its  motions.  The  only  effect  of  that  is 
this,  that  it  changes  the  measure  of  his  responsibility,  and  gives 
color  to  his  conduct  —  to  his  action  ;  and  you  are  to  treat  it  in  a 
different  manner  from  what  you  would  provided  he  had  no  inti- 
mation whatever  given  to  him  ;  because  if  a  man,  after  being 
notified  of  a  particular  fact,  which  should  govern  or  rule  his  con- 
duct, chooses  to  act  in  such  a  way  as  to  encounter  risk  or  danger, 
you  will  see  that  the  rule  of  diligence  is  different.  It  is  material 
for  the  jury  to  consider  this  in  that  light  alone.  And  then  it 
will  be  a  question,  as  far  as  it  bears  upon  the  conduct  of  Tooley, 
whether  or  not  he  heard  what  was  said  by  Mr.  Lawrence,  and  of 
course  it  is  simply  a  matter  of  inference  whether  or  not  he  did 
hear ;  positively  we  cannot  know.  This  seems  to  be  certain, 
that  the  words  or  the  sound  attracted  his  attention,  as  he  turned 
round  ;  and  it  is  for  you  to  say  whether  he  heard  in  such  a  way 
as  to  give  him  warning  that  the  train  was  not  to  go  farther  than 
the  coal-bins  —  whether  or  not  he  heard  the  language,  or  whether 
he  heard  a  sound  merely,  without  distinguishing  or  understanding 
what  was  said.  All  these  are  to  some  extent  matters  of  conjec- 
ture, and  it  is  for  the  jury  to  determine  how  far  they  may  affect 
this  question.  He  passed  by  the  rear  platform  of  the  rear  car; 
we  think  that  is  a  fact  to  be  taken  into  consideration  by  the  jury 
in  determining  whether  he  did  or  did  not  act  as  a  prudent  man,  if 
he  believed  that  the  train  was  going  on,  and  wanted  to  get  on  the 
train  to  resume  his  journey.     Of  course  you  will  understand  that 
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the  danger  was  mu(9i  less  in  getting  on  the  rear  platform  than  on 
the  forward  platform  of  the  car.  The  fact  is,  that  he  did  not 
attempt  to  get  on  the  rear  platform  of  the  car.  The  train  was 
moving  slowly.  It  does  not  appear  that  he  was  actually  running, 
although  walking  very  fast.  He  attempted  to  get  on  to  the  cars, 
either  on  to  the  forward  platform  of  the  rear  car,  or  between  the 
two  cars.  If,  in  point  of  fact,  when  he  slipped  and  fell  he  was  at- 
tempting to  get  on  between  the  cars,  it  is  difficult  to  reconcile  it 
with  our  ideas  of  prudence  on  the  part  of  any  man  under  such 
circumstances.  That  may  be  an  important  fact  for  you  to  inquire 
into  —  whether  that  is  so  or  not,  as  I  believe  is  stated  by  one  of 
the  witnesses.  It  is  very  much  a  question  for  the  jury,  under  these 
rules  which  the  court  has  laid  down,  whether  this  man  —  under 
the  circumstances,  conceding  that  he  was  going  further  —  acted 
prudently ;  whether  or  not  he  was  guilty  of  negligence.  It  is, 
perhaps,  natural  that  the  sympathies  of  a  jury  should  be  enlisted 
in  favor  of  the  man,  or  his  representatives,  or  family ;  but  this 
case,  like  every  other,  has  to  be  decided  under  the  law  and  facts, 
and  you  are  to  apply  your  best  judgment  and  intelligence  to  the 
facts,  taking  the  law  from  the  court,  and  drawing  your  conclu- 
sions upon  those  facts,  without  being  influenced  or  biased  by  the 
relative  positions  of  the  parties.  This  is  your  imperative  duty, 
and  if  you  do  any  less  than  this  you  do  not  come  up  to  the  meas- 
ure of  your  responsibility.  It  is  not  a  question  of  sympathy  or 
feeling,  but  of  law  and  evidence. 

I  will  dismiss  the  case  with  one  further  remark.  There  has 
not  been  any  light  thrown  upon  the  motives  of  the  journey  of 
Tooley  from  Chicago  to  Kankakee.  We  were  left  in  ignorance 
of  that  when  we  tried  this  case  before,  and  we  are  now  just  as 
ignorant.  It  may  be  that  there  is  an  impenetrable  mystery 
hanging  over  this  journey.  It  is  said  that  he  was  going  to  Noko- 
mis,  in  Montgomery  County,  which  was  his  residence.  In  point 
of  fact,  when  he  was  required  to  give  his  residence  as  a  memo- 
randum on  the  policy  demanded,  he  gave  it  as  Topeka,  Kansas, 
not  Nokomis,  Montgomery  County,  Illinois.  Of  course  this  is 
no  further  material  than  as  it  may  have  a  bearing  upon  the 
journey  of  Tooley.  It  is  in  one  sense  no  matter  of  ours,  or  of 
these  defendants,  where  he  was  going.  That  was  not  the  ques- 
tion. He  was  insured  for  the  two  days,  wherever  he  might 
go.     There  is  nothing  stated  in  these  policies  as  to  the  proof 
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of  loss  or  damage,  as  the  case  might  be,  or  as  to  the  time  within 
which  the  payment  would  be  made  if  there  were  damage.  It 
ha,s  been  admitted  that  notice  was  given,  so  as  to  that  there  is 
no  controversy.  The  policy  required  that  notice  should  be  given. 
Then  we  understand  that  the  true  construction  of  it  would  be 
that,  if  notice  were  given,  it  was  the  duty  of  the  company  to  pay 
within  a  reasonable  time,  and  interest  would  run  from  the  expira- 
tion of  that  time  when  the  paytnent  ought  to  be  made.  I  do 
not  know  that  it  is  necessary  to  trouble  the  Jury  with  that. 
Probably  counsel  will  agree  about  that  matter. 

Mr.  Morrison,     Yes,  youj*  honor,  we  have  agreed  on  that. 

The  CouKT.     Very  well,  then,  you  may  simply  say,  by  your 
v§rdict,  whether  you  find  for  the  plaintiff  or  the  defendant. 

Verdict  for  plaintiff  for  $6,633.00. 


Fahbenkrag  vs.  Eclectic  Lipb  Insurance  Co. 

(Supreme  Court,  IHinois.     June,  1874.) 

Misrepresentations.  — The  evidence  as  to  tlie  truth  of  the  representations  of  the  assured  cok!- 
eidered.  The  mere  fact  that  shortly  after  the  policy  "was  effected  he  was  striclten  with 
the  disease  which  terminated  his  life,  held  not  to  disprove  the  statement  as  to  good 
health. 

P^yvpent  of  premium  before  due  to  sub-agent. —  The  jury  in  this  case  were  instructed  that  if 
they  found  that  S.  was  employed  by  the  defendants  to  deliver  the  policy  in  question  and 
receive  a  half  year  premium  thereon,  and  that  said  policy  was  delivered  by  him  in  May, 
1871,  and  a  half  year  premium  received  by  him,  and  that  thereafter,  during  the  same 
month,  S.  represented  himself  as  having  authority  from  defendants  to  receive  the  premium 
due  in  July  for  the  second  half  year,  and  that  relying  on  such  representation  such  pay- 
ment was  then  made  and  9,  receipt  from  S.  taken ;  and  if  the  jury  also  find  th£^t  after- 
wards, during  the  same  month,  T.,  acting  on  behalf  of  assured,  called  at  the  office  of  de- 
fendants and  exhibited  to  a  clerk  of  the  company,  then  in  charge  of  the  office,  the  policy 
and  receipt  given  by  S.,  and  inquired  of  him  in  regard  to  the  second  payment  and  receipt, 
and  was  informed  that  it  was  all  right,  then  they  were  justified  in  finding  that  the  as- 
stired  had  a  right  to  rely  on  the  sufficiency  of  such  payment,  unless  they  also  found  that 
the  defendants  afterwards,  within  a  reasonable  time,  repudiated  such  payment  and  re- 
ceipt, and  informed  the  assured  of  the  fact.  Heldj  correct,  though  the  policy  provided  that 
agents  were  prohibited  from  altering  or  discharging  contracts  or  waiving  forfeitures. 

The  case  is  stated  in  the  opinion  of  the  court. 

Thomas  Shirley,  for  plaintiff. 

Sansum  ^  Leddy,  for  defendant. 

ScHOLEiELD,  J.  A  reversal  of  the  judgment  of  the  court  below 
is  asked  on  two  grounds :  First,  that  the  policy  was  caused  to 
be  issued  by  means  of  the  fraudulent  representations  of  the  as- 
sured in  reference  to  the  health  of  Fahrenkrag,  upon  whose  life 
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the  insurance  was  effected,  Second,  that  the  policy  was  forfeited 
for  the  nonpayment  of  premium.  We  think  the  evidence  fail? 
to  show  any  false  representations  in  relation  to  Fahrenkrag'g 
health.  It  is,  on  the  contrairy,  preyed  that  he  was  in  good  health 
at  and  previous  to  th^  time  when  the  poUcy  was  issued.  The 
mere  fact  that  he  wag  shortly  after  stricken  with  the  disease  which 
ultimately  caused  his  death,  doeg  not  disprove  the  evidence  of  pre^ 
vious  good  health.  The  circumstance  might,  ip  connection  with 
other  evidence  tgudipg  to  show  that  the  disease  existed  when  the 
policy  was  applied  fpr,  be  material ;  but  standing  as  it  does  in  the 
present  case,  unsupported  by  such  evidence,  it  is  insufficient  to 
raise  even  a  presumption  of  fraud,  Cases  are  constantly  occur- 
ring where  those  in  perfect  health  on  one  day  are  on  the  next 
day  stricken  by  fatal  disease. 

We  cannot  assume  that  the  existence  of  disease  after  a  policy  is 
issued  upon  the  life  of  a  person,  however  short  may  be  the  time, 
is  of  itself  satisfactory  proof  of  fraud  in  the  assured.  It  may  or 
inay  not,  depending  on  other  facts  in  the  case,  be  a  circumstance 
tending  to  prove  fraud. 

The  defendant  is  a  non-resident  corporation  having  a  general 
pffiee  in  Chicago,  which,  when  the  facts  transpired  that  are  in- 
yolved  in  the  present  suit,  was  under  the  control  of  one  Johnson, 
whose  official  designation  by  the  defendant  was  that  of  "  man- 
ager." We  are  not  informed  as  to  the  precise  extent  of  his  pow- 
ers or  scope  of  his  duties,  He  was,  however,  regarded  as  a  general 
agent,  and  had  in  his  employ  a  clerk  and  a  book-keeper.  The 
office  was  indicated  to  the  public  by  a  sign  on  which  were,  in 
conspicuous  golden  letters,  the  words  :  "  Eclectic  Life  Insurance 
Company.  August  Johnson,  Manager."  One  Stiller  was  au- 
thorized by  Johnson  to  solicit  applications  for  policies,  to  deliver 
the  policies  when  issued,  on  applications  made  through  him,  and 
coUect  the  amount  of  premium  named  in  the  policies,  and  for  such 
services  he  was  to  receive  a  commission  of  forty  per  cent,  on  the 
amount  collected, 

Application  for  the  policy  now  in  controversy  was  made  through 
Stiller,  and  when  it  was  issued  he  delivered  it  and  collected  the 
premium  then  due,  |25.49.  This  was  in  the  early  part  of  May, 
and  the  next  premium  was  by  the  terms  of  the  policy  due  on  the 
17th  of  the  following  July.  Some  two  days  after  the  policy  was 
delivered  Stiller  again  applied  to  the  assured  and  requested  her 
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to  then  pay  him  the  premium  due  on  the  17th  of  July,  recom- 
mending that  it  should  be  done,  and  assigning  as  a  reason  that  if 
her  husband  should  die,  and  this  premium  not  be  paid,  she  would 
get  nothing  on  her  policy.  She  borrowed  the  money  from  a 
cousin  of  hers,  and  then  paid  Stiller  the  amount  of  the  premium 
due  on  the  17tli  of  July,  $25.49,  and  obtained  from  him,  as  agent 
of  the  defendant,  a  receipt,  embracing  both  payments.  A  few 
days  after  this,  one  Tiedemann,  acting  for  the  assured,  went  to 
the  office  of  the  defendant  in  Chicago,  taking  with  him  the  pol- 
icy and  Stiller's  receipt,  and  asked  that  the  July  payment  be  re- 
funded to  the  assured,  because  it  was  not  then  due.  A  clerk 
engaged  behind  a  desk  in  the  office,  after  looking  over  the  papers, 
informed  Tiedemann  that  he  would  have  to  wait  until  Johnson 
returned,  wbo,  he  said,  was  then  at  Detroit,  but  would  return  in 
three  or  four  days. 

At  the  expiration  of  the  time  designated  for  Johnson's  return, 
Tiedemann  again  repaired  to  the  office  for  the  purpose  of  having 
the  July  payment  refunded.  He  was  then  informed,  by  the  clerk 
with  whom  he  had  previously  conversed,  that  Johnson  had  not  yet 
returned,  but  that  the  money  could  not  be  refunded ;  that  the 
assured  had  elected  to  make  the  payment,  and  that  it  was  "  all 
right."  Johnson  denies  that  the  July  payment  was  made  to  the 
defendant,  and  says  that  the  policy  was  forfeited  because  of  its 
non-payment. 

The  clerk  in  the  office  at  the  time  Tiedemann  called,  in  some 
respects  contradicts  Tiedemann's  version  ;  but  he  admits  that  he 
told  Tiedemann  that  Stiller  had  authority  to  collect.  We  are  in- 
clined to  think  Tiedemann's  version  is  entitled  to  most  respect. 
He  is  to  all  appearances  disinterested,  and  his  evidence  is  une- 
quivocal, and  to  matters  which  there  is  every  reason  to  suppose  he 
would  accurately  remember.  The  court  instructed  the  jury  with 
reference  to  this  evidence  as  follows  :  — 

"  The  jury  are  instructed  by  the  court  that  if  they  find  from  the 
evidence  that  one  Stiller  was  employed  by  the  defendant  to  de- 
liver the  policy  in  question  and  to  receive  a  half  year  premium 
thereon,  and  that  said  policy  was  delivered  by  him  in  May,  1871, 
and  a  half  year  premium  thereon  then  received  by  him,  and  that 
thereafter  during  the  same  month  the  said  Stiller  represented 
himself  to  the  plaintiff,  or  to  her  husband,  as  having  authority 
from  the  defendant  to  receive  the  premium  from  the  plaintiff  for 
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the  second  half  year,  making  up  a  full  year's  premium,  and  that 
relying  upon  such  representations,  the  plaintiff,  or  her  husband, 
caused  such  payment  to  be  made  for  a  full  year,  and  took  from 
the  said  Stiller  the  receipt  therefor,  offered  in  evidence  by  the 
plaintiff  ;  and  if  the  jury  further  find  from  the  evidence,  that  af- 
terward, and  during  the  same  month,  the  witness  Tiedemann, 
acting  on  behalf  of  the  plaintiff,  called  at  the  office  of  the  defend- 
ant in  Chicago,  and  exhibited  this  policy  and  the  receipt  of  Stiller 
aforesaid  to  a  clerk  of  the  company,  then  in  charge  of  the  office, 
and  inquired  of  him  in  regard  to  the  second  payment  and  receipt, 
and  was  then  and  there  informed  by  such  person  in  charge  that  it 
was  all  right,  or  words  to  that  effect,  then  the  jury  are  justified 
in  finding  from  this  fact  that  the  plaintiff  had  a  right  to  rely  on 
the  sufficiency  of  such  payment,  and  to  find  that  the  same  was 
binding  upon  the  defendant,  unless  this  jury  also  find  from  the 
evidence  that  the  defendant  afterward,  within  a  reasonable  time, 
repudiated  silch  payment  to  and  receipt  by  said  Stiller,  and  in- 
formed the  plaintiff  of  such  repudiation." 

It  is  insisted  that  this  instruction  is  erroneous  ;  that  by  the 
terms  of  the  policy  the  agents  are  prohibited  from  altering  or 
discharging  contracts  or  waiving  forfeitures.  This  objection  we 
do  not  deem  tenable.  The  question  in  cases  of  this  kind  is  not 
what  power  did  the  agent  in  fact  possess  ?  but  what  power  did 
the  company  hold  him  out  to  the  public  as  possessing  1  F.  ^  M, 
Ins.  Co.  V.  Ohesnut  et  al.  50  111.  118 ;  The  N.  H.  F.  f  M.  Ins. 
Co.  V.  Sohettler,  38  lb.  170 ;  jMna  Ins.  Co.  v.  Maguire,  51  111. 
342.  It  is  immaterial  what  may  have  been  said  in  the  policy  in 
regard  to  the  payment  of  the  premium.  It  was  within  the  power 
of  the  company,  acting  through  its  agents,  to  change  entirely  the 
mode  of,  or  dispense  vdth  the  payments  as  provided  by  the  policy, 
and  adopt  a  different  mode  and  time  of  payment. 

It  was  said  by  Comstock,  J.,  in  The  Trustees  of  the  First 
Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.  19  N.  Y.  305  :  "A 
provision  in  a  policy  already  executed  and  delivered  so  as  to  bind 
the  company,  declaratory  of  a  condition  that  premiums  must  be 
paid  in  advance,  manifestly  has  no  effect,  except  to  impart  con- 
venient information  to  persons  who  may  wish  to  be  insured.  As 
such  a  provision  in  the  policy  in  question  could  have  no  effect 
upon  the  delivered  and  perfect  contract  in  which  it  was  con- 
tained, so  it  could  have  none  to  prevent  the  same  parties  from 
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making  such  future  contract  as  they  pleased.  In  any  subsec[uent 
agreement  for  a  renewal  or  continuation  of  the  risk,  it  was  Com- 
petent for  the  parties  to  contract  by  parol  aiid  to  waive  the  pay- 
ment in  cash  of  the  premium,  substituting  therefor  a  promise  to 
pay  on  demand,  or  at  a  future  day.  Proof  of  Such  an  agreement 
would  have  no  tehdeilcy  to  contradict  or  to  change  the  written 
policy  already  in  force  between  i^6  parties,  arid  which  would  be 
wholly  spent  before  the  new  agreement  could  take  its  place. 
See  also  Meyers  v.  Keystone  M.  L'.  Ins.  Qo.  27  Pa.  268. 

And  upon  like  principle  it  cannot  be  doubted  that  the  parties 
iriight,  by  agreement,  instead  of  deferring  a  paytiient  to  the  time 
fixed  ia  the  policy,  discharge  it  by  a  present  paymerit.  The  ex- 
ecution and  form  of  the  receipt  is  of  iio  consequence.  It  is  at 
best  but  evidence  of  a  fact  which  may  also  be  proved  by  parol. 
The  important  thing  is  the  paytrient  of  the  Moriey,  and  if  it  be 
paid  to  and  accepted  by  one  who  is  apparently  authorized  by  the 
company  to  receive  it,  it  is  sufiicient,  whether  it  be  in  cOriformity 
with  the  terms  of  the  policy  or  riot. 

Stiller  had  unquestioned  authority  to  solicit  the  application,  to 
deliver  the  policy  when  it  was  issued  by  the  defendants,  arid  to 
receive  the  moriey  then  due.  We  are  inclined  to  think  that  the 
fair  presumption  from  this  would  be  that  he  might  also  receive 
Such  additional  sums  due  at  a  future  day,  as  the  parties  might 
choose  to  pay ;  but  we  do  not  think,  under  the  evidence,  that  it 
is  necessary  to  place  the  case  Upon  this  ground. 

The  defendant  invited  the  public  to  its  general  offlce  for  the 
transaction  of  afay  and  all  business  in  which  it  was  engaged.  It 
was  its  duty  to  have  some  one  there  so  long  as  its  office  Was  kept 
open,  empowered  to  transact  business,  or  at  least  to  receive  and 
give  inforrriation  in  regEfcrd  to  its  business.  Those  who  were  in 
charge  of  it,  the  ptiblic  were  authorized  to  assume,  were  its 
agents,  and  it  is  not  to  be  presumed  by  the  public  that  one 
in  charge  of  the  office  Would  act  in  a  matter  relating  to  the  de- 
fendant's business,  abotit  ^vhich  he  was  unauthorized  to  act. 
That  Johnson  had  ample  Eiuthority  is  not  questioned.  It  was 
necessary  that  he  should  have  a  clerk  and  a  book-keeper  to  assist 
him  in  the  business,  and  they  were  left  in  charge  of  it  in  his  ab- 
sence. It  \*-as  said  in  Boditie  et  dl.  v.  Exchange  Fire  Ins.  Oo. 
51  Ni  Y.  123,  by  Earle,  C,  in  delitering  the  opinion  of  the  court: 
"We  know,  acCoTdirig  to  the  ordinary  course  of  business,  that 
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insurance  agelits  frequently  have  clerks  to  assist  them  ;  and  that 
they  could  not  transact  their  business  if  obliged  to  attend  to  all 
the  details  in  person ;  and  these  clerks  can  bind  their  principals 
in  any  of  the  business  tvhich  they  are  authorized  to  transact. 
An  insurance  agent  can  authorize  his  clerk  to  contract  for  risksj 
to  deliver  policies^  to  collect  premiums,  and  to  take  payment 
of  premiums  in  cash  or  securities,  and  to  give  credit  for  premi- 
ums, and  to  demand  cash ;  and  the  act  of  the  clerk  in  all  such 
cases  is  the  act  of  the  ageni?,  and  binds  the  company  just  as 
effectually  as  if  it  were  done  by  the  agent  in  person.  The 
maxim  of  Delegatus  non  potest  delegare  does  not  apply  in  such 
a  case." 

This  we  conceive  to  be  a  correct  statement  of  the  law  in  such 
cases.  Applied  to  the  present  case  it  leaves  no  room  for  argu- 
ment that  the  clerk  with  whom  Tiedemann  conversed  in  the  of- 
fice was,  as  to  the  communication  then  made,  the  agent  of  the 
defendant. 

The  general  duties  of  the  clerk  were,  as  he  swears,  "  collecting, 
doing  office  work,  sending  notices,  copying  applications  and  let- 
ters, &c.,  under  Mr.  Johnson's  directions." 

In  the  present  instance  the  character  of  these  duties  was,  from 
the  circumstances,  somewhat  enlarged.  Johnson  had  gone  to 
Detroit,  leaving  the  office  open  to  the  public  for  the  transaction 
of  business,  and  in  charge  of  the  clerk  and  book-keeper.  Com- 
munications, therefore,  which  if  Johnson  had  been  present  would 
have  been  made  to  him,  must  necessarily  be  made  either  to  the 
clerk  or  the  book-keeper.  The  clerk  acted  in  this  respect,  and  so 
far  as  the  public  was  concerned,  properly  enough.  That  under 
these  circumstances  he  was  so  far  the  agent  of  the  company  as  to 
bind  it  by  notice  received  or  information  communicated  in  regard 
to  the  payment  qf  premium,  is,  we  think,  clear.  It  could  not  be 
that  parties  would  have  to  follow  Johnson  in  his  travels,  or  wait 
his  pleasure  to  communicate  or  receive  information  in  this  respect, 
when  the  defendant  was  keeping  open  its  general  office,  in  the 
charge  of  employees,  for  the  transaction  of  its  business.  More- 
over, a  part  of  the  duties  expressly  enjoined  upon  the  clerk,  as 
we  have  seen,  was  to  give  notice  in  respect  to  the  payment  of 
premiums,  and  to  make  collections.  Had  a  payment  therefore 
been  made  to  him,  no  question  could  be  raised  as  to  its  suffi- 
ciency.    Upon  what  principle,  then,  can  it  be  said  that  infor- 
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mation  given  to  him  that  payment  had  been  made  to  another, 
was  not  information  communicated  to  an  agent  in  the  line  of  his 
duty? 

We  are  therefore  of  opinion  that  the  defendant  is  concluded  by 
the  notice  given  to  the  clerk  by  Tiedemann  that  the  premium 
due  in  July  had  been  paid  to  Stiller,  and  that  the  plaintiff  was 
justified  in  acting  upon  the  information  given  to  him,  "  that  the 
money  would  not  be  refunded  —  that  it  was  all  right." 

When  the  defendant  was  thus  notified  that  payment  had  been 
made,  it  was  its  duty,  if  it  designed  to  repudiate  the  payment,  to 
give  prompt  notice  to  that  effect.  Had  this  been  done,  the  plain- 
tiff would  still  have  had  ample  time,  of  which  she  would  doubtless 
have  availed,  to  have  made  the  payment  in  such  a  manner  as 
that  it  could  not  have  been  questioned;  No  such  notice  having 
been  communicated  by  the  defendant,  it  is  now  estopped  from 
denying  the  sufficiency  of  the  payment. 

We  perceive  no  error  either  in  the  giving  or  refusing  of  in- 
structions, and  the  evidence  authorizes  the  verdict  as  rendered  by 
the  jury.  The  judgment  is  affirmed. 

See  Mayers  v.  Mutual  Life  Ins.  Co.  post,  62. 
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Aeddant  inswrance.  Immediate  notice. — An  accident  policy  required  immediate  notice  of 
injury.  Held,  that  notice  ^ven  six  days  after  the  alleged  injury,  which  happened  ia  the 
city  where  the  policy  issued  and  where  the  company  had  a  resident  agent,  was  too  late 
without  a  sufficient  excuse  for  the  delay. 

Outward  or  visible  means.  —  The  policy  contained  this  clause :  Provided  always  that  no 
claim  shall  be  made  under  this  policy  by  the  said  insured  in  respect  to  any  injury  unless 
the  same  shall  be  caused  by  some  outward  or  visible  means,  of  which  satisfactory  proof 
can  be  furnished.  Beld,  that  this  did  not  require  proof  of  the  character  and  extent  of 
the  injury  before  bringing  suit. 

The  case  is  stated  in  the  opinion  of  the  court. 

John  A.  Stein,  for  appellant. 

a.  p.  Davidson,  for  appellee. 

Downey,  C.  J.  The  judgment  below  in  this  case  was  in  favor 
of  the  appellee  and  against  the  appellant.  Three  errors  are  as- 
signed in  this  court  by  the  appellant.  The  first  is  the  overruling 
of  the  demurrer  of  the  appellant  to  the  complaint.  The  second 
is  the  refusal  of  the  court  to  grant  a  new  trial  on  the  motion  of 
the  appellant.  The  third  presents  no  question  and  need  not  be 
further  noticed. 

The  complaint  is  as  follows :  — 

"  Benjamin  Burwell  complains  of  The  Railway  Passenger  As- 
surance Company  of  Hartford,  Conn.,  and  says,  that  the  defend- 
ants are  a  corporation  organized  by  and  under  the  laws  of  the 
State  of  Connecticut,  and  by  their  duly  authorized  agents  doing 
business  in  the  State  of  Indiana  according  to  the  statutes  in  such 
cases  made  and  provided ;  that  said  company  at  the  time  herein- 
after mentioned,  in  accordance  with  the  objects  of  their  incorpo- 
ration, were  engaged  in  the  business  of  insuring  persons  against 
accidents  and  accidental  injuries ;  that  on  the  19th  day  of  June, 
1867,  in  consideration  of  the  payment  by  the  plaintifE  of  the  pre- 
mium of  seventy-five  cents,  the  defendants,  by  their  agents,  duly 
authorized  thereto,  made  their  policy  of  insurance  printed  and 
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•written,  whicli  is  hereto  attached  and  made  part  of  this  complaint 
marked  A,  and  thereby  insured  the  plaintiff  for  the  period  of 
three  days,  commencing  on  the  day  aforesaid  at  nine  o'clock  in 
the  forenoon,  in  the  sum  of  five  thousand  dollars,  against  any  acci- 
dent resulting  in  death,  and  in  case  of  personal  injury  to  the 
plaintiff,  causing  total  disability  for  a  period  of  not  exceeding 
twenty-six  weeks,  the  defendants  agreed  to  pay  to  the  plaintiff 
the  sum  of  f  25  for  each  and  every  week  of  disability. 

"  Plaintiff  further  says  that  said  written  and  printed  policy  is 
in  tabular  form,  according  to  form  then  for  convenience  used  by 
said  company,  whereby  the  year,  month,  day  of  the  week,  and 
hour  of  the  execution  of  said  policy  are  indicated  by  cancelling 
certain  figures.  The  row  of  the  figures  or  numerals  on  the  right 
hand  margin  of  said  policy  were  designed  and  used  by  said  com- 
pany to  indicate  the  year ;  the  two  columns  immediately  left  of 
said  last  described  numerals  were  designed  to  indicate  the  month 
in  the  order  named ;  the  two  lines  of  numerals  of  the  top  margin 
were  designed  and  used  to  indicate  the  day  of  the  month ;  and 
those  on  the  bottom  margin  to  indicate  the  hour  of  the  day  ;  and 
the  dating  was  effected  by  cancelling  the  numerals  in  each  line 
respectively  according  to  the  date  of  the  execution  of  the  policy; 
and  in  accordance  with  such  form  and  rule  the  defendant,  in  the 
plaintiff's  policy,  cancelled  the  numbers  and  word  '  67,'  '  June,' 
'  19,'  and  '  9,'  thereby  signifying  that  said  policy  was  executed  at 
the  time  first  stated.  And  afterward,  to  wit,  on  the  19th  day  of 
June,  1867,  after  the  execution  of  said  policy,  and  after  the  hour 
of  nine  o'clock,  the  plaintiff,  while  engaged  in  the  act  of  making 
repairs  in  a  church,  and  near  the  ceiling  thereof,  accidentally 
slipped  from  a  ladder,  upon  which  he  was  standing,  and  was  pre- 
cipitated to  the  floor,  in  his  fall  striking  the  top  of  the  pews  be- 
neath him,  whereby  he  was  seriously  injured  in  his  spine,  hips, 
and  internal  parts,  anfl  wholly  and  totally  disabled  for  the  space 
of  thirty  weeks  from  prosecuting  his  ordinary  business,  or  any 
business  whatever,  that  is  to  say,  for  more  than  twenty-six  weeks, 
as  limited  in  said  policy.  And  afterward,  to  wit,  on  the  25th 
day  of  June,  1867,  the  plaintiff  gave  the  defendant  due  notice  in  • 
accordance  with  the  terms  of  said  policy  of  his  said  injury,  and 
demanded  the  payment  of  twenty-five  dollars  per  week  for  the 
time  elapsed  at  the  time  of  said  notice,  and  after  the  expiration 
of  said  twenty-six  weeks  he  demanded  the  payment  of  twenty-five 
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dollars  for  each  week  thereof,  which  payment  the  defendants  failed 
and  refused  to  make,  and  failed  to  pay  any  part  thereof,  and  do 
still  refuse,  although  the  same,  in  the  sum  of  $650  with  interest, 
has  long  since  been  due  and  payable.     Wherefore,"  &e. 

Aside  from  the  marginal  figures  and  words  alluded  to  above, 
the  ticket  or  policy  reads  as  follows  :  — 

"Railway  Passenger  Assurance  Company) 
OF  Hartford,  Conn.  I 

"  This  ticket  insures  Benjamin  Burwell,  of  Lafayette,  Ind.,  in 
the  sum  of  $5,000,  for  the  term  of  three  days  from  and  after  date 
as  cancelled.     Not  transferable.     Premium,  75  cents. 

"  H.  T.  Speebt,  Sec" 

On  the  back  of  the  ticket  was  the  following  indorsement :  — 

"  General  accident  contract.  $5,000.  The  Railway  Passenger 
Assurance  Company  of  Hartford,  Connecticut,  will  pay  the  owner 
of  this  ticket  twenty-five  dollars  per  week,  in  case  of  personal  in- 
jury causing  total  disability  for  a  period  not  exceeding  twenty-six 
weeks,  or  the  sum  of  five  thousand  dollars  to  his  legal  representa- 
tives in  the  event  of  his  death  from  personal  injury,  ensuing  with- 
in three  mouths  from  the  happening  thereof,  when  caused  by  any 
accident  within  the  settled  limit  of  the  United  States  and  terri- 
tories or  the  British  North  American  possessions. 

"  Insurance  on  any  one  life  is  limited  to  $10,000,  and  no  person 
holding  a  policy  or  a  ticket  will  be  entitled  to  receive  in  excess  of 
that  sum  or  proportionate  compensation. 

-'■Provided  always,  that  no  claim  shall  be  made  under  this 
policy  by  the  said  inured  in  respect  of  any  injuries,  unless  the 
same  shall  be  caused  by  some  outward  or  visible  means,  of  which 
proof  satisfactory  can  be  furnished,  and  this  assurance  shall  not 
extend  to  any  injury  caused  by  or  arising  from  natural  disease,  or 
by  any  surgical  operation  rendered  necessary  by  disease,  or  to  any 
death  caused  by  duelling,  or  fighting,  or  other  breach  of  the  law 
on  the  parb  of  the  insured,  whether  felonious  or  otherwise,  or  by 
suicide,  or  by  war  or  invasion,  or  happening  when  the  insured  was 
in  a  state  of  intoxication,  or  by  his  wilfully  exposing  himself  to 
any  unnecessary  danger  or  peril.  Provided  always,  that  all  sums 
which  may  from  time  to  time  be  paid  by  way  of  compensation  to 
the  said  insured  by  virtue  of  this  policy,  shall  be  accounted  in 
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diminution  of  the  sums  hereby  insured.  In  case  of  death  or  per- 
sonal injury,  immediate  notice  must  be  given  to  the  company  or 
one  of  its  agents.  J.  G.  Batteeson,  President. 

"  George  B.  Wbight,  Managing  Director,  5th  Div." 

The  first  objection  to  the  complaint  urged  by  counsel  for  the 
appellant  is  that  it  does  not  show  the  giving  of  notice  of  the  acci- 
dent in  time  ;  that  it  shows  that  six  days  elapsed  after  the  hap- 
pening of  the  accident  before  notice  was  given.  This,  it  is  in- 
sisted, was  not  in  time  according  to  the  conditions  of  the  policy, 
which  require  "immediate  notice."  It  is  urged,  that  if  there 
were  circumstances  which  excused  the  assured  from  giving  notice 
at  an  earlier  day,  the  circumstances  should  have  been  alleged  in 
the  complaint. 

It  may  we  think  be  inferred,  although  the  fact  is  not  expressly 
alleged  in  the  complaint,  or  shown  on  the  face  of  the  policy,  that 
the  company  had  an  agent  in  the  city  of  Lafayette,  and  that  the 
insurance  was  there  effected,  and  also  that  the  insured  resided  in 
that  city.  It  is  of  the  highest  importance  that  immediate  notice 
of  an  alleged  accident,  within  the  terms  of  the  policy,  should  be 
given  to  the  company.  The  company  can  then,  by  its  own  sur- 
geon or  otherwise,  examine  into  the  facts  relating  to  the  accident 
and  determine  whether  it  is  simulated  or  real.  As  there  are  no 
circumstances  of  excuse  for  the  appellant's  delay  stated  in  the 
complaint,  and  as  it  is  not  alleged  that  immediate  notice  was 
given,  but  only  that  notice  was  given  on  the  25th  of  the  month, 
we  have  only  to  decide  whether  or  not  this  is  sufficient. 

What  is  "  immediate  notice,"  or  "  notice  forthwith,"  in  such 
cases  is  held  to  depend  upon  the  particular  circumstances  of  each 
case.  Phillips'  Ins.  vol.  2,  1806  ;  The  Provident  Life  Ins.  Co. 
V.  Baum,  29  Ind.  236. ^  The  words  are  not  to  be  construed  liter- 
ally, but  as  requiring  the  act  to  be  done  in  a  reasonable  time 
under  the  attending  circumstances. 

We  are  of  opinion  that  the  complaint  is  defective  in  this  respect 
for  the  want  of  an  allegation  of  earlier  notice  of  the  happening  of 
the  accident,  or  the  averment  of  some  legal  and  proper  excuse  for 
not  having  given  the  notice  sooner. 

The  objection  to  the  complaint  is  that  it  is  not  shown  that 
proof  of  the  happening  of  the  accident  was  furnished  to  the  com- 
1  Ante,  vol.  1,  p.  108. 
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pany  by  the  insured.  It  is  claimed  that  the  conditions  of  the 
policy  require  this  as  an  act  precedent  to  the  right  to  recover  the 
amount  stipulated.  The  language  of  the  condition  on  this  sub- 
ject is  as  follows :  "  Provided  always,  that  no  claim  shall  be  made 
under  this  policy  by  the  said  insured  in  respect  of  any  injury,  un- 
less the  same  shall  be  caused  by  some  outward  or  visible  means, 
-of  which  proof  satisfactory  can  be  furnished." 

This  language  does  not  require  that  proofs  shall  be  made  and 
presented  to  the  company  as  an  act  precedent  to  a  right  to  re- 
cover. The  injury  must  be  caused  by  some  outward  or  visible 
means,  of  which  proof  "  can  be  furnished,"  but  the  language  does 
not  import  that  such  proof  must  be  made  before  there  is  a  right 
of  recovery.  The  proof  may  be  made,  we  presume,  on  the  trial 
of  the  cause,  without  having  been  previously  made  and  furnished. 
There  is  no  rule  of  law  requiring  such  proof  as  an  act  precedent 
to  a  right  of  recovery.  The  question  depends  upon  the  language 
of  the  policy  or  the  condition. 

In  this  case  we  think  the  language  does  not  create  a  condition 
precedent  requiring  the  making  and  furnishing  of  such  proofs  in 
order  to  fix  the  right  to  recover.  When  the  accident  has  occurred 
within  the  policy,  and  notice  has  been  given  as  required,  the  cause 
of  action  has  accrued. 

The  defendant  answered  :  — 

1.  General  denial. 

2.  That  the  accident  which  happened  to,  and  the  injuries  suf- 
fered by,  the  said  plaintiff  in  consequence  thereof,  as  described  in 
his  complaint,  were  caused  by  his  own  wilful  neglect,  and  in  con- 
sequence of  his  exposing  himself  to  unpecessary  danger  and  peril. 

3.  That  the  plaintiff  purchased  the  assurance  contract  whereon 
he  sues  for  the  express  purpose  and  with  the  fraudulent  intention 
to  suffer  or  commit  a  personal  injury  to  himself,  which  might  be 
the  basis  of  a  claim  against  the  defendant  under  said  contract,  and 
that  the  injuries  charged  in  the  complaint  were  of  his  own  pro- 
curement for  the  sake  of  effecting  such  fraud. 

Reply  by  general  denial  to  the  second  and  third  paragraphs  of 
the  answer.  There  was  a  trial  of  the  issues  by  a  jury,  and  a  ver- 
dict for  the  plaintiff.  The  defendant  moved  the  court  for  a  new 
trial,  which  was  denied,  and  judgment  was  rendered  on  the  ver- 
dict. Several  questions  relating  to  the  refusal  of  the  court  to 
admit  evidence,  and  to  the  instructions,  are  discussed  under  the 
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alleged  error  relating  to  the  OTerruling  of  the '  motion  for  a  new 
trial. 

The  court  gave  this  instruction  to  the  jury  :  — 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
injured  on  the  19th  day  of  June,  1867,  and  at  the  time  he  believed 
the  injury  would  probably  cause  a  disability  which  would  be  cov- 
ered by  his  insurance,  and  that  the  agent  of  the  company,  in  the 
knowledge  of  plaintiff,  lived  in  the  same  city  with  him  and  in 
which  he  received  the  injury,  it  was  the  duty  of  the  plaintiff  to 
give  notice  to  the  company  or  its  agent  immediately,  and  if  no 
notice  was  given  within  the  space  of  five  days,  the  notice  would 
not  be  immediate." 

This  portion  of  the  instruction  is  in  accordance  with  the  law  as 
we  have  already  stated  it,  and  it  appears  to  us  that  under  the  law 
as  thus  stated,  the  court  should  have  sustained  the  demurrer  to 
the  complaint  instead  of  overruling  it.  •  The  court,  however,  made 
this  further  statement  to  the  jury  :  — 

"  But  if  the  jury  believe  that  the  plaintiff  was  injured,  but  that 
he  did  not  expect  the  injury  would  be  such  a  one  as  would  be 
covered  by  his  policy  ;  that  he  endeavored  in  good  faith  to  con- 
vey information  to  the  agent  of  the  company  the  next  morning 
after  the  injury  was  sustained,  and  that  he  did  give  notice  to  the 
defendant  after  ascertaining  that  the  injury  would  be  covered  by 
the  policy,  then  the  notice  is  sufficient  in  law." 

This  part  of  the  charge  was  clearly  erroneous.  There  was  not 
the  least  ground  in  the  evidence  for  the  assumption  that  the  plain- 
tiff "  did  not  expect  the  injury  would  be  such  a  one  as  would  be 
covered  by  his  policy,  or  that  he  endeavored,  in  good  faith,  to 
convey  notice  to  the  agent  of  the  company."  The  evidence,  un- 
contradicted, and  that  from  the  plaintiff  himself,  shows  that  he 
had  the  advice  of  his  physician  on  the  evening  of  the  19th,  and 
then  sent  notice  by  his  son  to  Dresser,  the  agent  of  another  com- 
pany, in  which  he  had  another  policy,  of  the  accident ;  that 
Dresser  called  on  him  on  the  morning  of  the*  20th,  when  he  sent 
word  by  him  to  the  agent  of  the  defendant,  but  which  word  was 
not  received.  It  thus  appears  that  the  plaintiff  had  determined 
to  set  up  a  claim  under  the  policy  as  early  as  the  evening  of  the 
19th,  the  same  day  on  which  the  accident  happened,  and  that  he 
then  knew  as  well  as  he  did  at  any  subsequent  time  that  the  in- 
jiiry  would  be  such  a  one  as  would  be  covered  by  his  policy. 
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When  the  plaintiff  requested  Dresser  to  carry  the  notice  to  the 
agent  of  defendant,  he  made  him  his  agent  for  that  purpose,  and 
must  be  accountable  for  his  omission  just  as  if  it  had  been  his  own 
omission.  The  failure  of  Dresser  to  give  the  notice  cannot  make 
the  act  of  the  plaintiff  a  bond  fide  endeavor  to  give  the  notice,  nor 
shield  him  from  the  consequences  of  want  of  notice. 

This  part  of  the  charge  is  liable  to  another  objection.  If  it  is 
conceded  that  it  is  not  objectionable  because  of  the  reasons  already 
given,  and  that  the  plaintiff  did  not  suppose  the  injury  covered 
by  the  policy  in  the  first  place,  and  if  the  attempted  notice  was 
in  good  faith  and  the  failure  therefore  excusable,  still  it  was  not 
proper  for  the  court  to  say  to  the  jury  that  if  the  assured  "  gave 
notice  to  the  defendant  after  ascertaining  that  the  injury  would 
be  covered  by  the  policy,  then  the  notice  is  sufficient  in  law," 
without  any  limitation  by  the  court  as  to  time.  Notice  any  time 
afterward  would  be  sufficient  under  this  part  of  the  charge.  This 
clearly  could  not  be  correct. 

As  we  have  already  seen,  there  was  no  averment  in  the  com- 
plaint of  any  circumstances  to  excuse  the  failure  to  give  notice 
immediately  after  the  injury,  and  hence  any  evidence  of  such  cir- 
cumstances would  seem  to  have  no  foundation  in  the  pleadings  to 
rest  upon,  and  for  this  reason,  also,  the  part  of  the  instruction  in 
question  may  have  been  improper. 

Some  other  questions  are  discussed,  but  they  need  not  be  con- 
sidered. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 


IOWA. 

Isabella  Willlams,  by  next  friend,  appellee,  vs.  Washington 
Life  Insurance  Co.,  appellants. 

(Supreme  Court  of  Iowa,  June,  1871.) 

Nonrpayment  of  premium.  Receipt. — A  life  policy  provided  that  if  the  "premiums  shall  not 
be  paid  ou  or  before  the  day  above  mentioned  for  the  payment  thereof  at  the  office  of  the 
company  ....  or  to  agents  when  they  produce  receipts  signed  by  the  president  or  sec- 
retary," the  company  should  not  be  liable.  Held,  that  if  payment  was  not  made  within 
the  time  mentioned  the  policy  was  void,  though  there  was  no  evidence  that  a  receipt  was 
produced  by  the  company's  agent,  and  payment  refused  or  neglected. 

Surrender  of  policy. — W.  procured  a  policy  for  the  benefit  of  her  daughter,  and  having 
paid  tw^o  premiums  to  the  company,  surrendered  the  policy  to  the  company,  in  considera- 
tion of  $40.    Beld,  that  this  was  effectual  against  the  daughter. 

Action  upon  a  policy  the  material  part  of  which  is  as  follo-ws  : 
"  This  policy  of  insurance  witnesseth,  that  the  Washington  Life 
Insurance  Company,  in  consideration  of  the  representations  made 
to  them  in  the  application  for  this  policy,  and  of  the  sum  of  $51 
to  them  duly  paid  by  the  assured  under  the  policy,  to  wit,  Isabella 
Williams,  daughter  of  Mary  F.  Williams,  and  of  the  annual  pre- 
mium of  $51  to  be  paid  on  or  before  the  first  day  of  March  in 
every  year  during  the  continuance  of  this  policy,  do  insure  the 
life  of  the  said  Mary  F.  Williams,  of  Dubuque,  in  the  county  of 
Dubuque,  State  of  Iowa,  in  the  amount  of  $2,500  (with  participa- 
tion in  profits)  for  the  term  of  her  natural  life If  the  said 

premium  shall  not  be  paid  on  or  before  the  days  above  mentioned 
for  the  payment  thereof,  at  the  office  of  the  company  in  the  city 
of  New  York,  (unless  otherwise  expressly  agreed  in  writing,)  or  to 
agents  when  they  produce  receipts  signed  hy  the  president  or  secre- 
tary, then  and  in  every  such  case  the  company  shall  not  be  liable 
for  the  payment  of  the  sum  insured,  or  any  part  thereof,  and  this 
policy  shall  be  null  and  void  and  shall  cease  and  determine,  ex- 
cept in  the  case  of  the  due  surrender  of  this  policy  as  herein  pro- 
vided." The  application  was  signed  "  Isabella  Williams,  by  Flor- 
ence Williams ; "  and  the  former  was  designated  as  the  person 
for  whose  benefit  the  policy  was  issued. 
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The  payment  of  the  premiums  was  changed  soon  after  the  ap- 
plication was  forwarded,  so  as  to  be  made  quarterly ;  and  it 
appeared  that  after  the  mother  had  paid  two  of  the  premiums 
out  of  her  own  means,  she  surrendered  the  policy  to  the  defend- 
ants in  consideration  of  f  40  paid  to  her  by  them.  Mrs.  Wil- 
liams died  after  the  next  premium  became  due,  and  without 
paying  the  same. 

Verdict  for  the  plaintiff  below. 

JShiras,  Van  Duzee  ^  Henderson,  for  appellant. 

Adams  ^  Robinson,  for  appellee. 

Cole,  J.  The  court  instructed  the  jury  that  "  by  the  terms  of 
the  policy  a  mere  omission  to  pay  the  premiums  when  due  would 
not  alone  work  a  forfeiture ;  if  a  forfeiture  of  the  policy  is  claimed 
for  the  non-payment  of  premiums,  it  must  be  shown  that  an  agent 
of  the  company  presented  a  receipt  for  the  premium  to  a  person 
liable  to  pay  it,  and  such  person  refused  or  neglected  to  make  the 
payment  thereof."  This  is  assigned  as  error.  The  language  of 
the  policy  is :  "  If  the  said  premiums  shall  not  be  paid  on  or  before 
the  day  above  mentioned  for  the  payment  thereof,  at  the  office  of 
the  company  in  the  city  of  New  York,  (unless  otherwise  expressly 
agreed  in  writing,)  or  to  agents  when  they  produce  receipts  signed 
by  the  president  or  secretary,  then,  and  in  every  such  case  the 
company  shall  not  be  liable  for  the  payment  of  the  sum  insured,  or 
any  part  thereof,"  &c.  In  our  view,  the  true  construction  of  this 
clause  of  the  policy  is,  that  the  premiums  are  to  be  paid  on  the 
days  fixed  by  the  policy  (as  amended  by  the  agreement  for  quar- 
terly payments)  in  any  event ;  and  the  assured  might  pay  on  those 
days,  either  at  the  office  of  the  company  in  New  York,  or  to 
agents  ;  but  the  payment  could  only  be  made  to  such  agents  as 
should  have  and  produce  receipts  therefor,  signed  by  the  president 
or  secretary,  —  the  receipts  thus  signed  being  evidence  of  the  au- 
thority of  the  agents  to  receive  the  premiums.  This  construction 
is  in  accord  with  the  plain  and  ordinary  meaning  of  the  language 
used,  with  the  uniform  rule  of  insurance,  requiring  prompt  and 
advance  payments,  and  with  even  a  technical  construction  of  the 
language.  The  policy  fixes  the  time  for  payment,  and  then  says 
it  may  be  made  to  the  company  or  to  agents  when  they  produce 
receipts,  &c. 

It  being  conceded  that  the  premiums  due  on  September  1  and 
December  1,  1869,  were,  without  excuse,  not  paid  nor  offered  to 
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be  paid,  it  is  fatal  to  plaintiff's  case.  We  need  not,  therefore,  in- 
quire whether  the  mother  could  or  could  not,  for  a  consideration, 
surrender  or  cancel  the  policy.  It  haying  been  done  and  no  ob- 
jection made  to  it,  no  premiums  paid,  or  act  done,  or  claim  made, 
under  the  policy,  until  after  the  death  of  the  assured,  the  plaintiff 
cannot  recover. 

It  was  error  to  give  the  instruction.  Reversed. 


Hattie  B.  Tisdale  vs.  Mtjttjal  Benefit  Life  Instjeance 

Company. 

(Circuit  Court  of  United  States,  Iowa,  1873.) 

Proof  of  death.  —  Charge  to  the  jury  in  an  action  on  a  life  policy,  that  if  no  formal  objec- 
tion was  made  to  the  evidence  of  death  when  adduced,  the  defendants  cannot  now  object 
to  its  insufficiency ;  that  the  question  of  death  is  to  be  determined  upon  the  preponderance' 
of  testimony ;  that  the  granting  of  letters  of  administration  upon  the  estate  of  the  assured 
in  prima  fade  evidence  of  his  death ;  that  the  motive  to  abscond  might  be  tali^en  into  con- 
sideration ;  and  that  the  mere  disappearance  without  apparent  motive  was  not  a  ground 
from  which  to  infer  death.    Instruction  also  as  to  identifying  a  party  by  third  persons. 

The  case  is  stated  in  the  charge  to  the  jury. 

0.  P-  Shiras  ^  F.  B.  Rood,  for  plaintiff.  * 

Austin  Adams  ^  D.  0.  Cram.,  for  defendants. 

Love,  J.,  charged  the  jury.  This  is  an  action  upon  a  policy 
of  insurance,  issued  by  the  defendants  to  the  plaintiff.  It  is  ad- 
mitted that  this  policy  was  issued  by  the  defendants,  and  the  pol- 
icy itself  is  before  the  jury  in  evidence.  But  the  defendants  con- 
tend that  the'  plaintiff  cannot  recover  because  the  proofs  of  loss 
were  not  sufficient.  It  was  necessary  by  the  terms  of  the  policy 
that  the  plaintiff,  in  order  to  be  entitled  to  the  money,  should 
make  certain  proofs  of  loss  —  that  is,  proofs  of  the  death  of  the 
insured.  If  you  find  from  the  evidence  that  these  so-called  formal 
proofs  were  made,  and  no  objection  was  made  to  them  by  the  de- 
fendants, you  will  treat  as  waived  the  objection  as  to  their  insuf- 
ficiency. In  other  words,  it  was  the  duty  of  the  defendants,  if 
they  considered  the  formal  proofs  insufficient,  to  notify  the  plain- 
tiff of  that  fact,  and  require  further  proof,  and  if  they  put  their 
objections  to  paying  the  money  upon  other  grounds,  they  cannot 
now  take  advantage  of  the  insufficiency  of  the  proofs.  This  is  a 
civil  action  ;  it  is  not  a  criminal  prosecution,  and  the  jury  are  un- 
der the  necessity  of  determining  the  case  by  a  preponderance  of 
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evidence.  Conclusive  evidence  of  the  facts  in  this  case  is  not  to 
be  expected. 

There  is  a  certain  conclusive  force  of  evidence  necessary  in  a 
criminal  prosecution,  but  this  being  a  civil  action  for  the  recovery 
of  money,  the  rule  of  law  is,  that  the  jury  must  determine  it  by 
the  preponderance  of  evidence. 

The  burden  was  originally  upon  the  plaintiff  to  make  out  her 
case  ;  but  the  jury  will  see  as  I  proceed  that  the  burden  was  in 
the  progress  of  the  trial  shifted  to  the  defendant. 

The  real  question  in  this  case  is  whether  the  insured,  Edgar 
Tisdale,  was  dead  at  the  time  of  the  issuing  of  the  letters  of  ad- 
ministration ;  that  is  the  real  question  the  jury  are  called  upon  to 
decide.  It  was  incumbent  upon  the  plaintiff  to  prove  that  fact. 
The  plaintiff  has  shown  to  the  jury,  as  evidence  oE  that  fact,  let- 
ters of  administration  issued  by  the  probate  judge  to  her  as  ad- 
ministratrix. This  the  defendant  objects  to  as  inadmissible.  It 
is  the  duty  of  the  court  to  instruct  the  jury  that  the  evidence  is 
sufficient  to  make  a  primd  facie  case,  and  to  change  the  burden 
from  the  plaintiff  to  the  defendant.  I  must  explain  in  as  few 
words  as  possible  the  meaning  of  the  terms  '■^  primd  facie  case." 
It  is  a  case  made  by  evidence  that  entitles  the  plaintiff  to  recover 
in  the  absence  of  countervailing  evidence.  If  there  is  no  evidence 
to  overcome  the  case  thus  made,  the  plaintiff  is  entitled  to  a 
verdict. 

A  primd  facie  case  may  be  of  greater  or  less  strength.  A 
primd  facie  case,  though  not  conclusive,  is  sometimes  so  strong 
that  it  requires  evidence  of  great  force  to  overcome  it.  The  case 
made  by  the  letters  of  administration,  although  sufficient  unless 
overturned,  is  still  not  a  strong  case.  This  primd  facie  evidence 
is  but  slight,  and,  of  course,  it  would  not  require  very  conclusive 
evidence  to  overcome  it.  The  reason  is  very  obvious.  This  de- 
fendant was  not  before  the  probate  judge.  It  was  an  ex  parte 
proceeding.  The  letters  of  administration  were  issued,  perhaps, 
upon  very  slight  proof.  The  probate  judge,  however,  did  find, 
from  the  proof  before  him,  that  the  party  was  dead,  in  order  to 
issue  the  letters  of  administration.  These,  without  any  contradic- 
tory evidence,  gave  the  plaintiff  the  right  to  recover,  but  I  must 
say,  that  it  does  not  require  very  strong  evidence  to  overcome  the 
primd  facie  case  thus  made. 

The  court  is  requested  to  instruct  the  jury  in  regard  to  the  ab- 
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sence  of  motive  on  the  part  of  Tisdale  to  abscond.  Supposing  you 
should  adopt  the  defendant's  theory  of  the  case,  looking  at  it  from 
his  stand-point,  to  wit,  that  Tisdale  was  not  dead  at  the  time  let- 
ters of  administration  were  issued,  but  that  he  had  absconded :  in 
the  absence  of  any  motive  on  his  part  to  abscond,  it  will  not  be 
presumed  that  he  did  abscond  ;  but  if  from  the  evidence  the  jury 
find  the  fact  to  be  that  he  did  abscond,  then  the  want  of  motive 
■would  have  nothing  to  do  with  the  case.  If  the  jury  find  that  he 
did  abscond,  then  it  would  follow  that  some  motive  existed.  The 
absence  of  motive  to  abscond  is  a  material  fact,  to  be  considered 
in  a  doubtful  case.  If  the  principal  fact  be  proved,  that  is,  if  this 
party  was  seen  at  Baxter  Springs  some  time  subsequent  to  the 
appointment  of  an  administrator,  and  this  fact  is  shown  as  proof 
of  his  having  absconded,  then  the  fact  of  a  waijt  of  motive  to 
abscond  is  unimportant,  because  we  cannot  always  look  into  the 
human  heart  and  discover  its  motives.  Crimes  are  frequently 
committed  of  a  very  grave  nature,  and  yet  we  can  discover  no 
motive.  In  general,  motives  must  be  inferred  from  facts,  rather 
than  facts  inferred  from  motives.  If  it  is  established  by  proof 
that  an  act  has  been  done,  we  know  there  has  been  some  motive 
for  it,  though  we  cannot  always  see  what  that  motive  was. 

If  there  is  a  total  absence  of  motive,  that  is  to  be  taken  into 
consideration,  in  a  doubtful  case,  in  forming  a  conclusion  as  to  the 
fact  itself.  For  instance,  if  it  were  proved  that  one  man  had  killed 
another  and  it  appeared  as  if  he  had  no  motive  to  kill ;  that  the 
party  killed  was  his  friend,  at  least  not  his  enemy  ;  that  he  stood 
in  kindly  relations  towards  the  deceased  —  though  the  fact  of  the 
want  of  motive  would  have  weight  in  a  doubtful  case,  yet  in  the 
case  thus  supposed  it  would  avail  nothing. 

I  am  also  requested  to  instruct  the  jury  as  to  the  question  of 
identification ;  whether  the  jury  can  rely  upon  the  identification 
of  a  party  by  others. 

This  matter  scarcely  admits  of  legal  definition.  The  truth  is 
that  we  do  ordinarily  rely  upon  our  recollection  of  other  men.  If 
a  man  should  say  to  you  that  he  saw  an  individual  of  your  ac- 
quaintance at  a  distant  place,  you  would  believe  him  in  the  ab- 
sence of  proof  to  the  contrary.  If  at  any  time  you  have  met  a  man 
of  your  acquaintance,  and  subsequently  a  controversy  arises  which 
calls  into  question  this  fact,  you  at  once  recall  the  circumstance  of 
your  meeting  him,  and  you  put  confidence  in  your  recollection  of 
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his  person ;  nevertheless,  experience  shows  that  we  often  make 
mistakes  in  this  way,  and  so  many  cases  of  mistaken  identity  occur 
that  it  is  our  duty  to  receive  such  evidence  to  show  error  ;  then 
the  jury  must  receive  and  consider  evidence  of  personal  identity 
which  is  inconsistent  with  other  evidence  in  the  case  with  scrupu- 
lous care  and  caution. 

That  is  all,  gentlemen,  that  the  court  can  say  upon  this  question 
of  identity.  It  does  not  admit  of  anything  like  a  precise  legal 
definition  in  my  opinion. 

I  am  requested  by  the  defendant  to  give  to  the  jury  some  in- 
structions in  writing,  which  I  will  do  ;  they  are  as  follows  :  — 

1.  The  plaintiff  must  prove  affirmatively  the  death  of  Tisdale, 
whether  the  defendants  objected  to  the  sufficiency  of  the  prelim 
inary  proofs  of  loss  or  not. 

2.  If  the  jury  are  not  othervrise  satisfied  from  the  evidence  in 
the  cause  of  the  death  of  Tisdale,  they  cannot  infer  his  death  from 
the  fact  that  he  disappeared,  and  that  no  motive  for  his  voluntary 
absence  has  been  proved. 

The  above  is  given  by  the  court  with  this  explanation,  that  from 
the  mere  fact  of  the  disappearance  of  Tisdale  without  apparent 
motive,  it  would  not  be  safe  to  infer  his  death,  and  if  this  is  all 
that  the  jury  find  to  be  proved  in  the  case,  their  verdict  ought  to 
be  for  the  defendant.  But  it  is  the  duty  of  the  jury  to  consider 
all  the  circumstances  attending  the  disappearance  and  absence  of 
Tisdale.  Not  only  the  mere  fact  of  his  disappearance,  but  the 
length  of  time  during  which  he  has  been  absent  and  not  heard . 
from ;  all  the  circumstances  attending  his  disappearance  ;  the 
efforts,  if  the  jury  believe  any  to  have  been  honestly  made,  to  find 
the  insured  and  to  ascertain  the  place  of  his  abode  ;  the  motives 
or  want  of  motives  as  shown  by  the  proofs  to  abandon  his  wife, 
family,  and  home  ;  the  state  of  his  mind  and  affections  with  re- 
spect to  his  family  and  business  — in  a  word,  the  jury  must  not 
fix  their  attention  upon  any  one  or  more  isolated  facts  or  circum 
stances,  but  upon  all  the  facts  and  circumstances  disclosed  by  the 
evidence,  and  thus  form  their  judgment  of  the  probability  of  Tis- 
dale's  death. 

Evidence  has  been  given  to  the  jury  to  show  his  relation  to  his 
family,  the  situation  of  his  business,  and  the  state  of  his  mind ; 
what  he  said  in  Chicago  about  his  intention  to  return  home,  and 
what  he  said  about  his  family. 
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"We  know  by  experience  that  men  gravitate  strongly  toward  the 
home  of  their  affections  ;  it  is  their  nature  to  do  so,  unless  they 
are  unhappy  in  their  domestic  relations ;  of  course,  in  determining 
this  question,  the  jury  must  take  into  consideration,  not  the  fact 
of  his  absence,  but  the  length  of  time  of  his  absence.  If  it  were 
seven  years,  that  would  raise  a  presumption  by  law  of  his  death  ; 
but  if  not  absent  seven  years,  the  presumption  does  not  arise,  al- 
though there  is  an  absence  of  six  and  one  half  years ;  in  this 
case  it  is  necessary  that  the  absence  be  corroborated,  because 
there  is  no  legal  presumption  of  his  death  from  mere  lapse  of 
time. 

Your  verdict  will  be,  gentlemen :  — 

"  We,  the  jury,  find  for  the  defendant; "  or  "  We,  the  jury,  find 

for  the  plaintiff  in  the  sum  of dollars,  with per  cent. 

interest,  from  the day  of ,  1873." 

If  you  find  for  the  plaintiff  she  will  be  entitled  to  recover  the 
amount  of  the  policy  with  interest  running  from  ninety  days  from 
the  time  of  the  proof  of  loss. 

I  would  say,  in  conclusion,  that  it  is  of  the  very  greatest  im- 
portance that  you  should  find  a  verdict  in  this  case.  You  will  see 
yourselves  that  this  is  a  ruinous  litigation ;  the  amount  is  not 
large,  but  the  expenses  are  very  heavy,  therefore  you  must  make 
an  earnest  effort  in  finding  a  verdict. 

Verdict  for  plaintiff  for  full  amount  of  policy. 

Defendant  appeals. 


Katheina  Maybks  vs.  Mutual  Lipb  Insurance  Co. 

(Supreme  Court,  Iowa,  June,  1874.) 

Non-payment  of  premium.  Notice  of.  Powers  of  ageni.  Cleric. — In  an  action  upon  a 
life  policy  the  judge  charged  the  jury,  in  substance,  that  if  it  was  the  custom  of  the  de- 
fendants' agent  to  advise  parties  insured  when  their  premiums  became  due,  and  such  had 
been  the  custom  in  this  case,  then  the  assured  had  the  right  to  expect  that  the  custom 
would  be  observed  in  the  case,  in  question.  And  if  the  assured  had  removed  from  the 
place  in  which  he  was  insured,  and  so  informed  a  clerk  of  the  agent,  who  was  accustomed 
to  collect  the  premiums  of  the  assured,  this  was  notice  to  the  defendants  of  the  change  of 
residence,  and  they  were  bound  to  inform  him  of  the  time  of  pajTnent  at  the  new  place. 
And  if  there  was  a  failure  to  pay  the  premium  at  the  proper  time  by  reason  of  want  of 
such  notice,  then  the  company  remain  liable,  notwithstanding  a  provision  declaring  the 
policy  void  in  case  of  non-payment  of  premium  when  due. 

The  judge  also  charged  that  if  O.  was  employed  in  the  office  of  the  defendants'  agent,  and 
had  been  in  the  habit,  with  the  knowledge  and  assent  of  the  agent,  of  collecting  premiums 
on  the  present  policy,  and  had  been  permitted  by  the  agent  to  procure  risks,  and  had  re- 
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ceived  premiums  from  deceased  several  days  after  due,  without  objection,  and  no  objec- 
tion was  made  by  the  defendants,  then  it  might  be  inferred  that  0.  was  acting  with  the 
concurrence  of  the  defendants.  And  if  0.,  while  in  such  employ,  had  informed  deceased 
that  he  would  call  upon  him  for  the  premium,  and  deceased  depended  upon  such  call  be- 
ing made,  this  would  excuse  him  from  going  to  the  agent's  office  and  paying  the  premium 
when  it  became  due,  if  0.  had  at  various  times  called  upon,  and  by  authority  collected  the 
premiums  of,  deceased.  If,  however,  0.  had  left  the  employ  of  the  agent  at  the  time  in 
question,  and  this  fact  was  known  to  the  deceased,  it  was  otherwise. 
The  judge  further  charged  that  the  non-payment  of  the  particular  premium  in  question,  at 
a  certain  time,  was  fatal,  unless  by  the  declarations  and  conduct  of  the  defendant's  agent 
the  deceased  had  reasonable  ground  to  believe  that  a  strict  performance  was  waived. 
Reldf  that  the  charges  were  right. 

The  case  is  stated  in  the  opinion  of  the  court. 

Hayes,  Young  ^  MoGruire,  for  the  company,  appellants. 

Leffingwell  ^  Bro.,  for  plaintiff,  appellee. 

Day,  J.  The  policy  bears  date  the  22d  day  of  November, 
1869,  and  insures  the  life  of  Michael  Mayers  for  the  term  of  six; 
years,  in  consideration  of  an  annual  premium  to  be  paid  to  said 
company  on  or  before,  or  within  thirty  days  after,  the  22d  day 
of  November. 

The  policy,  among  other  conditions,  contains  the  following : 
"  2d.  That  the  policy  shall  not  take  effect  until  tbe  payment  of 
the  premium  herein  has  been  made  during  the  lifetime  of  the  per- 
son whose  life  is  hereby  insured,  or  if  any  premium  note  given  on 
account  of  the  policy  be  not  paid,  with  interest,  on  or  before  the 
date  when  due,  then  this  policy  shall  cease  and  determine,  and  in 
every  case  in  which  this  policy  shall  cease  and  determine,  all  pay- 
ments thereon  shall  be  forfeited  to  said  company,  and  the  company 
shall  not  be  liable  for  the  payment  of  the  sum  insured  herein,  nor 
any  part  thereof,  except  as  hereinafter  provided."  "  5th.  That 
if,  after  the  payment  of  two  or  more  full  annual  premiums  on  this 
policy,  the  same  shall  cease  and  determine  by  default  in  the  pay- 
ment of  any  subsequent  premium  when  due,  yet  notwithstanding 
such  default,  this  policy  shall  continue  and  hold  good,  subject  to  all 
the  above  conditions  and  agreements,  except  as  to  further  pay- 
ments of  premiums,  for  an  equitable  proportion  of  the  amount 
originally  insured,  provided  application  for  the  same  be  made 
thirty  days  after  said  premium  was  due  and  not  paid." 

The  policy  contains  a  provision  that  the  annual  premium  may, 
by  permission  of  the  company,  be  paid  semi-annually  in  advance, 
with  interest.  Immediately  after  the  policy  was  effected  the  par- 
ties by  agreement  changed  the  time  of  the  payment  of  the  pre- 
miums to  quarter-annual  payments,  to  be  paid  upon  the  terms  and 
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conditions,  and  with  the  same  force  and  effect,  as  the  semi-annual 
premiums  mentioned  in  the  policy. 

George  Oatman  was  hired  by  Leadbetter,  the  general  agent  of 
the  defendants  at  Clinton,  as  book-keepet  and  clerk,  and  received 
pay  from  defendants.  He  was  instructed  by  Leadbetter  to  collect 
premiums  and  take  insurance.  He  collected  the  last  five  pre- 
miums which  were  paid  upon  the  policy  in  suit,  and  delivered  re- 
ceipts therefor,  which  he  countersigned  with  the  name  of  Lead- 
better,  the  general  agent.  These  five  payments  were  made  as 
follows :  The  one  due  May  22d  was  paid  on  the  13th  day  of 
June  ;  that  due  August  22d  was  paid  August  25th ;  that  due  No- 
vember 22d  was  paid  November  28th ;  and  those  due  February 
22d  and  May  22,  1872,  were  paid  when  due.  Two  other  receipts 
were  in  evidence,  showing  that  the  premium  due  22d  November, 
1870,  was  paid  on  the  24th  of  November,  and  that  the  one  due 
on  22d  February,  1871,  was  paid  on  the  13th  of  February. 

Oatman  testified  substantially  as  follows  :  "  At  the  time  I  col- 
lected the  money  expressed  in  receipt  No.  10,  May  22,  1872, 
Mayers  said,  '  I  suppose  my  notices  go  to  Clinton,  as  my  policy 
is  dated  there,  and  I  want  it  changed  to  Lyons.'  I  told  him  that 
it  was  not  necessary,  as  we  had  a  complete  record  in  the  office, 
and  when  a  policy  holder  changed  his  post-office  address  we  noted 
it.  I  told  him  not  to  be  uneasy,  as  I  would  be  around  to  collect 
it.  I  did  not  do  so,  as  I  quit  work  the  week  after  collecting  said 
premium  above  mentioned." 

The  witness  further  testified  that  he  never  told  any  one  con- 
nected with  defendants  that  he  had  this  conversation  with  May- 
ers, and  that  he  made  no  note  of  the  change  of  residence  in  the 
register,  but  that  the  fact  of  such  change  was  understood  in  the 
office. 

It  was  also  pi-oved  that  the  custom  of  defendants  as  to  notifying 
policy  holders  at  and  around  Clinton  of  the  time  premiums  be- 
came due  Avas  to  send  notices  from  the  general  office  to  Clinton, 
and  from  there  to  the  policy  holders. 

The  notice  for  the  August  premium  was  sent  to  Mayers  at  Clin- 
ton, and  being  uncalled  for,  was'  returned. 

The  court  gave  the  following  instructions,  which  were  excepted 
to,  and  the  giving  of  which  is  assigned  as  error :  — 

"  2.  The  policy  in  suit  was  delivered  at  the  city  of  Clinton,  and 
that  city,  at  the  time  of  such  delivery,  it  is  admitted,  was  the  resi- 
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dence  and  post-office  of  the  plaintiff  and  the  deceased,  and  such 
residence  was  then  noted  on  the  books  of  defendants'  agent  at  the 
said  city  of  Clinton.  If  it  was  the  custom  of  the  agent  of  the  de- 
fendant at  Clinton  to  advise  by  letter,  through  the  post-office 
or  otherwise,  parties  insured  at  that  agency  of  the  time  when 
their  premiums  would  become  due,  in  order  that  they  might  be 
paid  in  season,  and  the  policy  thus  preserved  from  forfeiture, 
and  such  had  been  the  custom  with  respect  to  this  particular  pol- 
icy, then  the  plaintiff,  unless  otherwise  advised  by  the  defendant, 
had  the  right  to  expect  that  the  custom  would  be  observed  in  re- 
gard to  the  payment  due  August  22,  1872,  and  to  be  advised  of 
such  payment  in  season  to  make  it.  And  if  you  find  that  the 
plaintiff  and  the  deceased  previous  to  the  22d  of  August  had  re- 
moved to  the  city  of  Lyons,  in  said  county,  and  the  deceased 
about  the  time  of,  or  shortly  after  such  removal,  informed  a  clerk 
who  was  then  in  the  employment  of  the  agent  at  Clinton,  and  who 
had  previously  collected  premiums  on  this  policy  of  the  deceased, 
then  this  would  be  notice  to  defendant  of  this  change  of  residence, 
and  it  would  be  the  duty  of  the  defendant  to  either  address  or 
send  word  to  the  plaintiff  at  Lyons,  and  a  letter  addressed  to 
Clinton  would  not  be  sufficient ;  and  if  the  failure  to  pay  the 
premium  at  the  time  it  was  due  was  owing  to  the  fact  that  the 
defendant  had  failed  to  give  the  deceased  its  usual  and  customary 
notice,  then  the  non-payment  of  the  premium  at  the  time  it  was 
due' would  not  work  a  forfeiture  of  the  policy,  or  the  right  to  re- 
cover on  it." 

"  3d.  If  you  find  that  the  witness  Oatman  was  employed  in  the 
office  of  the  general  agent  at  Clinton,  and  had  been  in  the  habit, 
with  the  knowledge  and  assent  of  such  general  agent,  of  collecting 
premiums  on  this  particular  policy,  and  had,  by  the  said  general 
agent,  been  permitted  by  the  said  agent  to  procure  insurance  risks, 
&c.,  and  the  said  Oatman  received  from  the  deceased  premiums 
several  days  after  they  had  become  due,  without  any  objection, 
and  as  though  such  payments  had  been  made  on  the  day  of  their 
maturity,  and  the  payments  as  made  were  authorized  by  the  de- 
fendant, without  any  objection  communicated  to  the  deceased  or 
the  plaintiff,  then  it  may  be  fairly  inferred  that  the  said  Oatman 
was  acting  with  the  concurrence  of  the  defendant,  and  as  its  agent. 
So,  too,  if  before  the  maturity  of  the  premium  payable  on  the  22d 
day  of  August,  1872,  the  said  Oatman,  while  employed  in  the 
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office  of  the  said  general  ageiitj  had  informed  the  deceased  that 
he  would  call  at  the  residence  or  plade  of  business  of  the  deceased 
and  collect  such  premium,  and  deceased  depended  on  suCh  call 
being  personally  made  on  him,  this  would  excuse  the  deceased 
from  going  to  such  office  and  paying  such  premium  the  day  that 
it  was  due,  if  in  addition  to  this  promise  on  the  part  of  the  said 
Oatman  you  jBnd  that  he  had  at  various  tinles  called  upon  and 
collected  from  the  deceased  previous  premiums  on  said  policy^ 
with  authority  to  collect  such  premiums.  If,  howevet^  the  said 
Oatman  left  the  employment  of  the  said  general  agent  previous  to 
the  22d  day  of  August  aforesaid,  and  this  was  known  to  the  de* 
ceased  or  to  the  plaintiff,  then  the  plaintiff  can  claim  no  advan- 
tage from  the  promise  or  offer  so  madei" 

"  5.  If  you  find  that  the  premium  due  August  22d  was  offered 
to  and  refused  by  the  defendant  on  the  26th  of  August,  the  de- 
fendant would  be  justified  in  then  refusing  it,  unless  you  find 
from  the  other  facts  in  the  case  that  the  defendant,  by  the  decla" 
ration  and  conduct  of  its  agent»  had  given  the  deceased  or  the 
plaintiff  reasonable  grounds  to  believe  that  it  waived  a  strict  per" 
formance  with  respect  to  time  of  payment ;  and  if  you  find  that 
such  declarations  and  conduct  were  such  as  would  reasonably  lead 
the  deceased  or  the  plaintiff  to  believe  that  these  strict  conditions 
would  be  waived,  and  not  be  insisted  on,  then  the  offer  to  pay 
would  be  in  time,  although  the  insured  was  then  dead." 

These  instructions,  we  think,  are  right. 

The  vast  increase  in  the  business  of  insurance,  and  the  many 
interests  which  it  involves,  have  demonstrated  that  many  of  the 
decisions  heretofore  made  respecting  it  are  unwise,  and  have  cre- 
ated a  necessity  for  innovation.  Every  law  should  be  reasonable^ 
and  it  is  reasonable  only  when  it  is  adapted  to  human  conduct* 
Courts  should  not  so  administer  the  law  as  to  require  of  indi- 
viduals a  course  of  conduct  which  to  a  majority  of  reasonable  and 
right-minded  men  is  unusual  and  unnatural.  Indeed,  it  would  be 
impossible  long  to  maintain  a  law  which  is  at  variance  with  the 
judgment  aUd  sense  of  justice  of  a  majority  of  those  upon  whom 
it  operates. 

Now  it  must  strike  every  reasonable  mind  that  a  majority  of 
ordinarily  prudent  persons,  who  had  been  customarily  notified  of 
the  time  when  premiums  upon  their  policies  became  due,  and 
who  had  received  no  notice  of  an  intention  to  abandon  the  cus- 
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tomary  course,  would^  in  a  particular  casCj  expect  and  await  a 
like  notice.  And  if  such  is  the  reasonable  and  natural  result  of 
the  previous  dealing  of  the  company,  it  must  govern  its  future  con- 
duct so  as  to  accord  with  the  reasonable  expectation  thus  created. 
That  is,  having  furnished  a  policy  holder  reasonable  ground  for 
expecting  that  he  will  be  advised  when  his  premium  becomes 
due,  the  company  must  continue  to  give  such  notice  until  it  fur- 
nishes the  assured  notice  that  he  need  no  longer  expect  it.  Any 
other  construction  would  make  the  law  a  trap  to  ensnare  the  un- 
wary. For  a  person  thus  accustomed  to  notice,  and  not  to  charge 
his  memory  with  the  day  when  his  premium  became  due,  would  be 
very  likely,  in  the  absence  of  notice,  to  allow  the  day  for  making 
payment  to  pass  by  in  utter  forgetfulness  of  the  premium,  or  to 
suppose  that  the  local  office  had  received  no  estimate  from  the 
general  office  of  the  amount  due,  and  hence  was  not  ready  to  re- 
ceive it.  See  Buekhee  v.  United  States  Ins.  Go.  18  Barb.  541 ;  ^ 
Thompson  v.  St.  Louis  Mwt.  Life  Lis.  Co.  2  Ins.  Law  Journal, 
1873,  422.2 

And  the  foregoing  remarks  are  all  applicable  to  so  much  of  the 
third  instruction  as  refers  to  the  habit  of  receiving  premiums  on 
this  policy  after  they  became  due,  as  well  as  to  the  fifth  instruc- 
tion. As  to  the  remainder  of  this  instruction,  it  is  conceded  that 
the  tendency  of  late  decisions  is  to  hold  insurance  companies  lia- 
ble for  the  acts  of  their  agents.  Viele  v.  The  Grermania  Ins.  Oo. 
26  Iowa,  9  ;  Miller  y.  The  Mutual  Benefit  Ins.  Oo.  31  Iowa,  216.^ 
It  is  claimed,  however,  that  Oatman  was  not  in  such  sense  an 
agent  of  the  company  that  he  could  bind  it  by  his  acts.  We 
think  otherwise.  He  was  employed  in  the  office  of  the  general 
agent  and  paid  by  the  company.  He  called  in  person  upon  the 
deceased  and  collected  from  him  the  last  five  premiums.  Three 
of  these  he  collected  after  the  day  fixed  for  their  payment.  No 
question  was  ever  made  as  to  his  authority  to  act  in  this  capacity. 
The  company,  by  so  holding  him  forth  and  permitting  him  to 
act,  has  recognized  him  as  its  agent  for  the  collection  of  premi- 
ums at  least.  It  is  clear  that  if  he  had  appropriated  to  his  own 
use  the  premiums  paid,  the  assured  could  have  claimed  the  ben- 
efit of  the  payments  made.  He  had  the  receipts  of  the  company 
countersigned  by  the  general  agent,  and  thus  was,  by  the  direct 
act  of   the  company,  clothed  with  the  insignia  of  agency  ;   and 

1  Ante,  vol.  1,  p.  406.  'Post,  p.  165.  »  Ante,yo\.  2,  p.  693. 
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whilst  engaged  in  the  business  of  the  company,  and  within  the 
scope  of  his  employment,  he  had,  it  seems  to  us,  authority  to 
bind  the  company,  by  his  agreement  that  he  would  do  respecting 
the  premium  falling  due  August  22, 1872,  as  he  had  done  with 
reference  to  the  five  preceding  ones,  namely,  call  at  the  residence 
or  place  of  business  of  the  deceased  and  collect  it. 

Objection  was  made  to  the  testimony  of  the  witness  Oatman  as 
to  the  custom  of  defendant  respecting  notice  to  policy  holders,  and 
also  with  reference  to  what  passed  between  him  and  Mayers  at 
the  time  the  last  premium  was  paid.  We  have  already  determined 
the  admissibility  of  this  evidence  in  what  we  have  said  respecting 
the  instructions.  Affirmed. 

As  to  the  power  of  a  clerk  under  a  general  agent  to  bind  the  company,  see 
Fahrenkrag  v.  Eclectic  Life  Ins.  Co.  ante,  p.  42. 
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(10  Kan.  525.     Supreme  Court,  January,  1873.) 

The  declarations  of  a  party  whose  life  is  insured  for  the  benefit  of  another,  made  long  after 
the  application  and  the  policy,  cannot  be  received  in  evidence  against  the  latter  to  im- 
peach the  truthfulness  of  the  application. 

Opinions. — The  law  presumes  that  a  policy  of  insurance  is  based  upon  the  application ;  and 
in  a  suit  on  such  policy  it  is  not  error  to  reject  the  testimony  of  the  officers  of  the  com- 
pany that  the  policy  was  issued  on  the  belief  that  the  statements  in  the  application  were 
true  and  would  not  have  been  issued  if  any  of  them  had  been  known  to  be  untrue. 

Sasis  of  contract.  Application.  False  answers.  — ^Where  a  policy  of  life  insurance  stipulates 
that  it  shall  be  void  if  any  of  the  statements  in  the  application  shall  be  found  in  any  re- 
spect untrue,  and  where  the  application  contains  an  instruction  to  the  applicant  to  answer 
each  question  "to  the  best  of  his  knowledge  and  belief,  briefly  and  explicitly,"  and  also 
a  statement  that  answers  made  to  the  questions  *'  shall  form  the  basis  of  the  contract  for 
insurance,  and  also  that  any  wilfully  untrue  or  fraudulent  answers"  shall  avoid  the 
policy,  held,  that  the  measure  of  truthfulness  required  by  the  policy  is  that  indicated 
in  the  application,  and  that  a  mere  misstatement,  unless  wilful  and  fraudulent,  would  not 
avoid  the  policy. 

Action  upon  a  policy  issued  by  the  plaintiffs  in  error  upon  the 
life  of  Eliza  E.  Haney,  wife  of  the  plaintiff  below,  effected  July 
12th,  1869.  The  insurance  company  claimed  that  the  answers 
made  by  said  Eliza  to  the  questions  in  the  application  for  the  pol- 
icy were  knowingly  false,  and  were  so  made  to  induce  said  com- 
pany "  to  issue  said  policy,  and  with  the  intent  to  defraud  "  the 
company.     The  record  shows  that  — 

"  The  defendants  (insurance  company)  called  as  a  witness  Mrs. 
M.  A-  C,  who  testified,  among  other  things,  that  she  knew  Mrs. 
Haney  some  five  years  next  prior  to  her  death ;  that  about  the 
20th  of  July,  1869,  one  of  Mrs.  C.'s  family  died  of  consumption  ; 
that  at  Mrs.  C.'s  house,  and  after  the  death  referred  to,  and  in 
conversation,  Mrs.  Haney  said  to  witness,  '  This  is  the  way  I  ex- 
pect to  go.'  The  defendants  then  asked  witness  as  follows  : 
'  What  did  Mrs.  Haney  say  was  the  matter  with  her  ? '  Plain- 
tiff objected.     Objection  sustained,  and  defendants  excepted." 

Riggs  ^  Nevison,  for  plaintiffs  in  error. 

Thacher  ^  Stephens,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
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Brewee,  J.  Defendant  in  error,  plaintiff  below,  recovered  a 
judgment  in  the  district  court  of  Douglass  County  on  a  policy  of 
insurance  issued  by  the  defendant  on  the  life  of  his  wife,  Eliza 
E.  Haney.  To  reverse  this  judgment  this  proceeding  in  error 
has  been  brought.  The  question  presented  in  the  record  arises 
solely  upon  the  exclusion  of  testimony  and  the  charges  of  the 
court.  Eight  grounds  of  error  are  presented  and  discussed  by 
counsel  for  plaintiff  in  error  in  their  brief,  yet  the  determination 
of  two  or  three  will  dispose  of  them  all  and  decide  the  case.  The 
first  and  third  points  present  the  same  question  and  may  be  con- 
sidered together.  That  question  is  this  :  Can  the  declarations  of 
a  party,  whose  life  is  insured  for  the  benefit  of  another,  made  loKg 
after  the  application  and  the  contract,  be  received  in  evidence 
against  the  assured,  to  impeach  the  truthfulness  of  the  application  ? 
The  contract  is  between  the  assured  and  the  insurer.  The  par- 
ties are  the  same,  whether  that  which  is  insured  is  a  human  life 
or  a  building.  There  is  this  difference,  that  the  life  being  active 
can  by  its  conduct  affect  the  contract  even  so  far  as  to  annul  it ; 
while  the  building,  being  inanimate  and  passive,  has  of  itself  no 
such  power, — -but  aside  from  this,  the  rights  and  liabilities  of  the 
parties  to  the  contract  are  the  same.  The  party  insured  is  not  a 
party  to  the  record,  and  therefore  her  declarations  are  not  admis- 
sible on  that  ground ;  she  is  not  a  party  in  interest,  as  the  whole 
benefit  and  interest  enures  to  the  assured ;  she  is  not  the  agent 
and  authorized  to  speak  for  him,  nor  does  she  come  within  any 
other  rule  by  which  her  declarations  can  be  received  against  him. 
The  question  was  fully  examined  and  settled  in  the  case  of  Rawls 
V.  The  American  Life  Ins.  Co.  36  Barb,  357 ;  S.  0,  27  New  York, 
282 ;  ^  The  Fraternal  Mutual  Life  Ins,  Co.  v.  Applegate,  7  Ohio 
St.  292,2  jjj  ^jjg  pagg  of  Averson  v.  Lord  Kinnaird,  6  East  R. 
188,^  the  declarations  made  intermediate  the  application  and  the 
contract  were  admitted ;  and  in  Kelsey  v.  Universal  Life  Ins.  Co. 
35  Conn.  225,*  declarations  shortly  prior  to  the  application  were 
received.  In  both  cases,  however,  they  were  considered  by  the 
court  as  being  so  near  the  application  as  to  be  properly  a  part  of 
the  res  gestae  ;  and  in  the  first  case  Lord  EUenborough  spoke  of 
it  as  perhaps  proper  as  a  sort  of  cross-examination  of  the  state- 
ment made  to  the  medical  man.  While  it  may  well  be  doubted 
whether  the  reasons  given  for  these  two  decisions  are  good,  still 

1 4n^e,  ToU,  pp.  549,  558.       2iij.p.629.       sPos<,p.575.       *  4nte,  vol.  1,  p.  76. 
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they  in  no  wise  conflict  with  the  well  settled  principles  upon  which 
the  other  cases  were,  and  this  must  be  decided. 

The  second  ground  of  error  is  the  striking  out  certain  parts  of 
the  depositions  of  the  officers  of  the  company.  The  depositions 
were  of  the  president  and  the  medical  examiner.  That  which 
was  stricken  out  was  first  a  copy  of  the  application.  As  the  ap- 
plication was  set  out  in  the  answer,  and, not  denied  under  oath, 
its  execution  was  admitted,  and  to  offer  the  original  would  have 
been  surplusage  in  the  testimony.  The  second  part  struck  out 
was  a  statement  of  the  manner  of  transacting  business  in  the  home 
office  of  the  defendant.  We  do  not  see  how  the  ruling  of  the 
court  either  way  on  this  could  have  wrought  injury  to  either  party. 
The  third,  and  that  which  presents  the  most  difficulty,  is  the  strik- 
ing out  from  the  deposition  of  the  president  the  following :  "I 
approved  it,  and  a  policy  was  thereupon  issued  in  accordance  with 
the  application.  In  approving  of  it,  I  was  governed  entirely  by 
the  answers  and  representations  contained  in  the  application,  and 
by  the  fact  that  it  had  been  approved  by  the  medical  examiner  of 
the  company.  I  never  should  have  approved  of  the  application, 
nor  would  the  policy  have  been  granted,  had  I  known,  or  had  it 
been  stated  therein,  that  the  parents,  or  either  of  them,  of  the 
party  whose  life  was  to  be  insured,  had  died  from  the  effects  of  a 
fever  sore,  or  pneumonia,  or  that  her  brothers  or  sisters  had  died 
of  consumption,  or  that  the  party  whose  life  was  to  be  insured 
had  had  bleeding  at  the  lungs.  The  application  was  approved, 
and  the  policy  was  issued,  in  the  full  belief  on  the  part  of  the 
company  that  the  representations  and  answers  contained  in  the 
application  were  true ;  and  no  policy  would  have  been  issued  had 
I  or  the  company  supposed  or  had  any  reason  to  believe  that  the 
representations  and  answers  contained  in  the  application  were  in 
any  respect  false."  The  ruling  of  the  court  was  correct.  How 
far  false  statements,  if  any  there  were  in  the  application,  affect 
the  validity  of  the  contract  is  a  question  of  law  for  the  court,  and 
not  one  to  be  settled  by  the  opinion  or  judgment  of  either  party. 
The  contract  is  based  upon  the  application.  The  law  presumes 
this,  and  determines  the  nature  and  extent  of  the  relation.  Were 
the  statements  true  ?  That  is  one  question,  and  this  testimony 
throws  no  light  on  it.  If  false,  were  they  wilfully  false  ?  If 
false,  did  their  mere  falsity,  independent  of  any  question  of  mate- 
riality or  wilfulness,  avoid  the  contract  ?     It  is  too  plain  for  con- 


72  KANSAS. 


Washington  Life  Insurance  Company  v.  Haney. 


troversy  that  upon  these  questions  this  testimony  has  no  bearing, 
and  may  be  laid  aside-  as  immaterial.  Nor  can  the  question  of 
materiality  be  decided  or  affected  by  this  testimony.  Where  the 
application  is  in  writing,  the  law  determines  what  is  and  what  is 
not  material  —  a  determination  which  applies  to  all  similar  con- 
tracts. Campbell  v.  New  England  Mutual  Life  Ins.  Co.  98  Mass. 
402  ;  1  Miller  v.  Mutual  Benefit  Life  Ins.  Co.  31  Iowa,  232.2  Qf 
course  the  entering  into  the  contract  is  as  to  either  party  a  volun- 
tary matter.  Each  insurance  company  may  determine  for  itself 
upon  what  conditions  it  will  make  its  contracts.  It  may  lift  any 
trivial,  unimportant  matter  into  an  essential  prerequisite  and 
condition  of  the  contract,  and  no  person  can  make  any  legal  com- 
plaint because  it  insists  upon  such  condition ;  and  any  legitimate 
testimony  which  shows  that  it  made  such  immaterial  matter  a 
condition  of,  or  material  to,  its  contracts,  may  be  given  in  evi- 
dence. Of  such  nature  is  the  testimony  offered  in  the  case  of 
Valton  V.  The  Nat.  Loan  Fund  Life  Ins.  Co.  20  N.  Y.  32,^  where 
the  company's  officer  stated,  during  the  pendency  of  the  negotia- 
tions, that  the  company  would  not  take  a  risk  under  certain  cir- 
cumstances, which  in  fact  existed,  but  the  applicant  represented  did 
not.  But  neither  party  can,  without  the  knowledge  of  the  other, 
lift  an  unimportant  and  trivial  thing  into  a  material  and  essential 
fact ;  and  when  the  contract  has  been  executed  by  the  other  party, 
and  it  is  called  upon  to  perform  its  obligations,  say  that  it  in- 
tended this  trivial  matter  should  be  essential,  and  that  it  did  not 
exist  as  represented.  If  a  party  would  make  anything  material, 
other  than  what  the  law  says  is,  it  must  be  made  known  to  the 
opposite  party  prior  to  the  contract ;  otherwise  the  law  will  de- 
termine what  is  material  upon  the  transactions  as  they  took  place 
between  the  parties.  Hence,  what  the  president  of  the  company 
considered  material,  and  what  he  would  have  done  if  he  had 
known  certain  things,  is  immaterial,  unless  such  judgment  and 
determination  were  communicated  to  the  other  party  prior  to  the 
contract.  Not  being  thus  communicated,  they  were  properly  re- 
jected by  the  court  on  the  trial. 

The  remaining  points  arise  on  the  charge  of  the  court.  On  the 
application  of  the  plaintiff,  the  court  gave  this  instruction :  "  If 
Mrs.  Haney  answered  the  questions  put  to  her  to  the  best  of  her 

1  Ante,  vol.  1,  p.  229.  ^  ^„(e^  yoi.  2,  p.  693.  »  Ante,  vol.  1,  p.  436. 
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knowledge  and  belief,  any  misstatement  by  her,  unless  the  same 
was  made  wilfully  and  fraudulently,  will  not  avoid  the  policy." 
The  court  also  refused  the  following  instructions  asked  by  defend- 
ant :  "  That  the  statements  and  declarations  which  are  contained 
in  the  application  for  insurance  of  the  said  Eliza  E.  Haney,  and 
set  out  in  the  defendant's  answer,  are  warranties,  and  if  the  jury 
shall  find  that  any  such  statements  were  untrue,  the  plaintifE  can- 
not recover." 

2d.  "  It  is  immaterial  whether  such  statements  contained  in 
said  application  and  set  out  in  said  answer  were  untrue  from  de- 
sign, mistake,  or  ignorance.  If  any  of  them  are  found  by  the 
jury  to  be  untrue,  the  plaintiff  cannot  recover." 

3d.  "  That  the  statements  and  declarations  made  by  the  said 
Eliza  E.  Haney  in  her  application  for  insurance,  upon  the  faith 
of  which  the  policy  of  insurance  sued  upon  was  issued,  whether 
regarded  as  warranties  or  representations  of  facts,  must  neverthe- 
less be  substantially  true,  in  all  respects  material  to  the  insurer 
to  estimate  the  risk  to  be  assumed ;  and  if  materially  untrue  in 
any  respect,  such  untruths  will  avoid  the  policy,  even  if  such  un- 
true statements  were  made  ignorantly  and  in  good  faith." 

4th.  "  The  statements  and  declarations  made  in  Eliza  E. 
Haney's  application  for  insurance  in  reply  to  specific  inquiries 
in  regard  to  her  own  previous  health,  or  to  the  cause  of  the  death 
of  her  parents,  brothers,  or  sisters,  are  material  to  the  insurers  to 
enable  them  to  estimate  the  risk  proposed,  and  to  determine  the 
propriety  of  entering  into  the  contract,  and  if  they  are  in  any 
material  respect  untrue,  the  policy  is  void." 

As  the  record  fails  to  show  that  all  the  instructions  are  pre- 
served, or  all  bearing  upon  the  particular  points  embraced  in  these, 
it  is  doubtful  whether  under  the  ruling  in  Morgan  v.  Ohapple, 
10  Kansas,  216,  there  is  anything  here  we  can  properly  consider 
and  decide.  Those  refused  may  have  been  so  because  already 
given,  and  that  given  may  have  been  accompanied  and  qualified 
by  others,  so  as  really  to  present  the  law  exactly  as  the  counsel 
for  plaintiff  in  error  insist  it  should  have  been.  We  find  in  the 
record  one  instruction  that  qualifies  it  materially,  given  at  the  in- 
stance of  the  defendant.  "  If  at  or  before  the  time  of  making  the 
application  for  insurance  Eliza  E.  Haney  actually  had  consump- 
tion, or  any  of  the  other  diseases  or  infirmities  enumerated  in  her 
application,  and  as  to  which  she  was  interrogated,  and  answered 
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<  No,'  then  the  policy  is  void  and  the  plaintiff  cannot  recover." 
More  of  similar  import  may  have  been  given.  Yet  the  instruction 
is  positive,  clear,  and  free  from  any  ambiguity,  and  if  it  state  the 
law  improperly,  may  have  misled  the  jury.  It  becomes,  there- 
fore, necessary  to  examine  it,  and  in  its  examination  we  cannot 
a.void  touching  incidentally  some  of  the  instructions  refused.  The 
policy  stipulates  as  follows :  "  This  policy  is  issued  and  accepted 
by  the  assured  upon  the  following  express  conditions  and  agrees 
ments : " 

*'  1st."  Here  are  enumerated  a  number  of  conditions,  among 
them  the  following :  *'  Or  if  any  of  the  statements  or  declaratioaa 
made  in  the  application  for  this  policy,  upon  the  faith  of  which 
this  policy  is  issued,  shall  be  found  in  any  respect  untrue."  Then 
foUow  others  ;  and  then  is  the  following :  "  Then,  in  every  such 
ease  the  said  company  shall  not  be  liable  for  the  payment  of  the 
sum  insured  or  any  part  thereof,  and  this  policy  shall  be  null  and 
void."  We  do  not  understand  the  clause,  "  upon  the  faith  of 
which  this  policy  is  issued,"  as  limiting  this  condition  to  a  porr 
tion  of  the  application,  or  any  particular  statements  therein.  It 
does  not  mean  to  imply  that  there  are  certain  statements  which 
must  be  true  because  the  policy  is  based  upon  them,  while  others 
are  immaterial.  It  means  that  the  policy  is  issued  upon  the  faith 
of  the  whole  application  with  all  its  statements  and  declarations, 
and  that  if  any  of  them  are  untrue,  the  policy  is  avoided.  We 
must  therefore  consider  the  application  as  a  whole,  and  each  party 
has  a  right  to  have  it  so  considered.  If  the  application  propounds 
certain  questions  and  indicates  in  what  manner  they  must  be 
answered,  it  is  enough  that  they  are  answered  in  that  manner ; 
and  when  the  policy  is  based  upon  the  statements  and  declara- 
tions of  the  application,  it  is  based  upon  them  made  in  the  man- 
ner and  under  the  rules  laid  down  by  the  company  in  the  appli- 
cation. If  we  turn  now  to  the  application,  we  find  under  the 
head,  "  Instructions  in  filling  up  this  application,"  "  First,  answer 
each  of  the  questions  on  the  first  page  to  the  best  of  your  knowl- 
edge and  belief,  briefly  but  explicitly ; "  and  at  the  close  of  the 
questions  and  answers  of  the  applicant,  and  just  before  her  sig- 
nature, is  the  following  :  "  It  is  hereby  declared  that  the  above 
are  fair  and  true  answers  to  the  foregoing  questions,  and  it  is 
acknowledged  and  agreed  by  the  undersigned  that  the  above 
statements  shall  form  the  basis  of  the  contract  for  insurance,  and 
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ftlso  that  any  wilfully  untrue  or  fraudulent  answers,  any  sup- 
pression of  facts  in  regard  to  the  party's  health,  or  neglect  to  pay 
the  premium  on  or  before  the  day  it  becomes  due,  will  render  the 
policy  null  and  void,  and  forfeit  all  payments  made  thereon." 
While  the  policy  for  its  validity  requires  truthfulness  in  the  state- 
ments of  the  application,  it  is  enough  if  they  are  true  according, 
to  the  degree  and  conditions  of  truthfulness  required  by  the  ap- 
plication. This  is  all  the  parties  wanted  when  they  spoke  of  truth- 
fulness in  the  policy ;  to  presume  otherwise,  and  suppose  that  the 
company  meant  one  degree  of  truthfulness  in  the  applicatiop  and 
another  iri  the  policy,  is  to  impute  a  dishonesty  which  the  law  will 
never  presume,  and  if  shown  to  exjst,  will  never  sustain.  We 
think,  therefore,  the  court  properly  gave  the  instruction  asked  by 
the  plaintiff,  and  in  so  far  as  those  refused  convey  a  differeiit  doc- 
trine, they  were  erroneous. 
All  the  justices  concurred. 


MoTTND  City  Mutual  Life  Ins.  Co.,  plaintiff  in  error,  vs. 
Edwakd  E.  Twining  et  aZ., •defendants  in  error. 

(3  Ins.  L.  J.  375.     Supreme  Court,  Kansas,  February,  1874.) 

Nmirforfeiture  policy.  ^  Tlie  policy  in  question  contained  a  provision  tiiat  in  case  of  a  de- 
fault in  the  payment  of  premium  in  advance,  when  due,  after  the  &st  had  heen  paid,  the 
company,  upon  surrender  of  the  policy,  would  issue  a  paid-up  policy  for  the  sura  purchas- 
able by  the  net  value  of  the  old  one.  The  assured  effected  a  policy  October  15,  1870,  and 
paid  the  first  premium  in  January  following.  He  died  October  84,  1871,  having  made  no 
further  payment.  Held,  that  the  second  premium  was  due  October  15, 1871,  but  that  the 
assured  was  protected  by  the  non-forfeiture  clause  to  the  extent  of  a  paid-up  policy  for 
such  an  amount  as  the  net  value  of  the  policy  would  purchase  as  a  single  premium- 

The  case  is  stated  in  the  opinion  of  the  court. 

Thacher  ^  Stephens,  for  defendants  in  error. 

Riggs,  Nevison  ^  Simpson,  contra. 

Valentine,  J.  This  was  an  action  on  a  life  insurance  policy. 
The  petition  in  the  court  below,  after  the  title,  reads  as  follows :  — 

"  Edward  E.  Twining  and  Emma  A.  Twining,  infants,  who 
prosecute  by  their  next  friend,  Moses  McMillan,  and  Mary  E. 
Twining,  plaintiffs,  by  Thacher  &  Banks,  their  attorneys,  show 
to  the  court  that  the  defendant  is  a  corporation  created  by  and 
imder  the  laws  of  the  State  of  Missouri,  and  having  an  office  and 
doing  business  within  the  State  of  Kansas,  and  duly  empowered 
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by  law  to  do  the  business  of  life  insurance  within  said  State  of 
Kansas. 

"  That  on  the  15th  day  of  October,  1870,  at  St.  Louis,  to  wit: 
at  Lawrence,  in  the  State  of  Kansas,  in  consideration  of  the  pay- 
ment of  one  hundred  and  fifty-six  and  50-100  dollars,  ($156.50,) 
by  one  Lewis  Twining,  then  of  said  city  of  Lawrence,  and  also 
in  consideration  of  the  application  of  said  Twining  thereupon 
made,  they,  the  said  Mound  City  Mutual  Life  Insurance  Com- 
pany, issued  and  delivered  to  him,  the  said  Lewis  Twining,  their 
policy  of  life  insurance  upon  the  life  of  him,  the  said  Lewis 
Twining,  a  copy  of  which  said  policy  is  hereto  attached,  marked 
'  A,'  and  made  a  part  of  this  petition,  and  thereby  they,  the 
said  defendants,  insured  the  life  of  the  said  Lewis  Twining  in  the 
sum  of  five  thousand  dollars,  payable  to  the  legal  heirs  of  said 
Lewis  Twining,  or  to  his  assigns. 

"  That  the  plaintiffs  in  this  action  are  the  legal  heirs  of  him, 
the  said  Lewis  Twining. 

"  That  on  the  24th  of  October,  1871,  Lewis  Twining  died  at 
the  city  of  Topeka,  in  the  State  of  Kansas,  from  natural  causes 
and  not  from  his  own  hand,  nor  in  consequence  of  any  duel, 
nor  by  reason  of  the  violation  of  any  law  of  any  state,  nation,  ox 
province. 

"  That  said  Lewis  Twining  did  not,  after  the  issuing  of  said 
policy  of  insurance,  violate  any  of  the  conditions  thereof,  but  lived 
within  the  State  of  Kansas,  and  followed  the  occupation  of  dealer 
in  patent  rights. 

"  That  the  said  Lewis  Twining,  on  the  19th  day  of  January, 
1871,  paid  to  said  defendant  the  sum  of  one  hundred  and  fifty- 
six  and  fifty  one-hundredths  dollars  ($156.50)  in  full  of  the 
first  annual  premium  on  said  policy  of  insurance,  and  otherwise 
duly  observed  and  fulfilled  all  the  conditions  of  said  policy,  and 
that  after  the  death  of  said  Lewis  Twining,  and  on  the  13th  day 
of  March,  1872,  due  proof  of  such  death  was  made  to  the  said 
defendant,  and  deposited  in  its  office  according  to  the  terms  and 
conditions  of  said  policy. 

"  That  no  part  of  said  sum  of  five  thousand  dollars  has  been 
paid,  and  that  there  is  now  due  to  these  plaintiffs  from  the  de- 
fendant herein,  on  account'  of  the  premises,  the  sum  of  five  thou- 
sand dollars,  with  the  interest  thereon  since  June  11,  1872,  for 
which  sum  the  plaintiffs  demand  judgment  in  this  action,  with 
costs." 
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The  answer  of  the  defendant,  filed  in  the  court  below,  reads 
after  title  as  follows  :  — 

"  The  said  defendant,  for  answer  to  the  plaintiffs'  petition,  ad- 
mits the  making  and  delivering  of  the  policy  of  insurance  in  plain- 
tiffs' petition  contained  and  set  forth,  but  denies  each  and  every 
other  allegation  contained  in  plaintiffs'  petition.  Wherefore  said 
defendant  asks  judgment  against  said  plaintiff." 

The  cause  was  tried  by  the  court  below  without  the  interven- 
tion of  a  jury.  The  following  evidence  was  introduced  on  the 
trial,  to  wit :  — 

"  COPY   OF   THE  POLICY   SUED   ON. 

"  Mound  City  Mutual  Life  Insurance  Compant/,  of  St.  Louis, 
Mo. 

"  Age,  40.  Number  2,720.  Amount,  $5,000.  Premium, 
$156.50  annually.     Premium  payable  October  15th  each  year. 

"  In  consideration  of  the  representations  made  to  them  in  the 
application  for  this  policy  of  insurance,  and  of  the  annual  pre- 
mium of  $156.50,  to  be  paid  on  or  before  the  15th  day  of  October 
in  each  and  every  year  during  the  continuance  of  this  policy,  the 
first  of  the  said  annual  premiums  falling  due  on  the  15th  day  of 
October,  eighteen  hundred  and  seventy,  do  hereby  insure  the  life 
of  Lewis  Twining,  of  Lawrence,  county  of  Douglass,  State  of 
Kansas,  for  the  use  and  benefit  of  his  legal  heirs  or  assigns  of 
,  county  of ,  State  of ,  in  the  amount  of  five  thou- 
sand dollars. 

"  And  the  said  company  does  hereby  agree  to  pay  the  said  sum 
insured  to  the  above  mentioned  beneficiaries,  or  to  their  legal  rep- 
resentatives, within  ninety  days  after  due  notice  and  satisfactory 
proof  of  the  death  of  the  said  assured  shall  have  been  deposited  in 
the  office  of  the  said  company,  deducting  therefrom  the  loans  or 
other  indebtedness  due  the  said  company. 

"  And  it  is  further  agreed  that  if  the  first  annual  premium 
shall  have  been  fully  paid  to  this  company,  and  default  shall  be 
made  in  the  payment  of  any  premium  thereafter  to  become  due 
and  payable,  then  such  default  shall  not  work  a  forfeiture  of  this 
policy  ;  but  if  it  be  surrendered  within  thirty  days  after  the  date 
of  such  default,  this  company  will,  in  consideration  thereof,  issue 
a  paid-up  policy,  payable  as  hereinbefore  provided,  for  the  amount 
which  could  be  bought  by  the  net  value  of  this  policy,  (the  value 
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to  be  determinfed  oh  the  basis  and  assumptions  contained  in  sec- 
tion twentjr-nine  (29)  of  an  act  of  the  State  of  Missouri,  entitled: 
'  An  act  for  the  regulation  of  life  assurance,'  approved  March 
10,  1869,)  considered  as  a  gross  single  premiumv  according  to  the 
single  premium  rates  of  this  companyt  And  it  is  expressly  un- 
derstood that  the  sum  of  all  loans,  or  other  indebtedness  due  to 
this  company,  shall  be  first  deductpd  from  the  amount  of  such  net 
value. 

"  And  it  is  further  understood  and  agreed  that  the  said  assured 
may,  at  any  time,  by  the  usual  modes  of  conveyahce,  travel  tO 
and  from  any  portion  of  the  United  States,  British  Provinces, 
Canada,  or  Europe.  If,  however,  the  pei'Son  whose  life  is  hereby 
insured  ishall  engage  on  any  railroad  as  locomotive  engineer, 
fireman,  or  as  brakesman,  or  personally  engage  in  blasting,  min- 
ing, submarine  operations,  or  the  production  of  highly  inflam- 
mable or  explosive  substances,  or  enter  the  military  or  naval 
service  (the  militia  when  not  in  active  service  e&cepted)  without 
the  consent  of  this  company  in  writing  first  had  and  obtained^  or 
die  by  or  in  eonsequence  of  engaging  in  a  duel,  or  in  known  and 
wilful  violation  of  any  law  of  this  or  any  other  country,  or  if  any 
material  fact  respecting  the  health  or  habits  of  the  assured  shall 
have  been  wilfully  and  intentionally  misstated  or  suppressed  in 
the  application  for  this  policy  of  insurance,  and  on  the  faith  of 
which  the  policy  is  issued,  then  this  policy  is  to  be  null,  void,  and 
of  no  effect. 

"  And  the  said hereby  acknowledge  to  have  received  a  loan 

of  dollars,  being  one  third  the   annual  premium  on 

this  policy,  and  that  a  similar  loan  is  made  on  all  the  future 
-^ —  annual  premiums,  said  loans  to  remain  a  lien  on  said  policy 
until  paid  or  cancelled  by  dividends,  and  to  bear  interest  at  the 
rate  of ^  per  cent,  per  annum,  payable  in  advance. 

"  Proof  of  interest  in  life  of  said  assured  must  be  deposited  with 
proof  of  death. 

"  Should  this  policy  be  assigned  or  held  as  Security,  written  no- 
tice of  such  assignment  and  transfer  must  be  given  to  this  com- 
pany. 

"  This  policy  to  take  effect  and  become  binding  on  said  company, 
only  when  the  first  ^ — —  annual  premium  shall  have  been  paid 
to  Stevens  &  Anderson,  agents,  at  Lawrence,  Kansas,  whose  re- 
ceipt below  shall  be  evidence  of  the  same. 
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"  In  witness  whereof,  the  said  Mound  City  Mutual  Life  Insur- 
ance Company  has  hereto  affixed  its  corporate  seal,  and 
.        caused  these  presents  to  be  signed  by  its  president  or 
L        ■-'     vice-president  and  secretary,  this  fifteenth  day  of  OctO' 
ber,  one  thousand  eight  hundred  and  seventy. 
"  S.  W.  LoMAX,  Secretary,     Ai,  M.  Bkittok,  Vice-president> 

"  Received  of  Lewis  Twining,  of  Lawreiice,  County  of  Douglass, 
State  of  Kansas,  the  fitst  annual  prieiniuni  on  this  policy,  this 
19th  day  of  January,  1871.       SifiVENS  &  AisTDEESON,  Ageiiti. 

"  Edition  of  May,  1869.  [Annual  life  policy,  non-forfeiting  af- 
ter payment  of  one  annual  premium.]  Lewis  Twining  deliv- 
ered up  policy  in  regard  to  age,  38  years,  and  took  this  corrected 
policy  of  right  age,  40  years.     Stevens  &  Andeeson,  Agents. 

"  On  the  back  of  said  policy  is  the  following  indorsement  and 
printed  notice  to  policy  holders :  -^^ 

"  Indorsement.  —  Policy  No.  2,720.  Mound  City  Mutual  Liie 
Insurance  Company,  of  St.  Louis,  Mo.  Life  of  Lewis  Twining. 
Amount,  $5,000.      Term  of   life.     Premium,  1156.50,  namely : 

$156.50  cash.    $ Loan,    f interest.    Due  fifteenth  day 

of  October. 

"  Filed  December  4,  1872.     Register  A,  page  — . 

"  B.  D.  Palmee,  Glerh. 

"  Notice  to  policy-holder^.  Payrnents  of  premiums.  —  Renewal 
premiums  may  be  paid  to  an  agent,  but  only  on  the  production 
of  a  receipt  signed  by  the  president  or  secretary,  who  are  alone 
authorized  to  sign  receipts  on  the  part  of  the  company.  When 
receipts  are  delivered  to  a  policy  holder  by  an  agent,  such  agent 
should  countersign  the  same,  as  an  evidence  of  payment  to  him. 

^'■Powers  of  agents.  —  Agents  are  not  authorized  to  make,  alter, 
or  discharge  cohti'acts,  wa,ive  forfeiture,  or  bind  the  company  in 
any  way,  their  duties  being  simply  the  reception  and  transmission 
of  applications  for  policies  and  premiums,  under  the  rules  and  in- 
structions laid  down  in  their  letters  of  appointment.  Agents  of 
the  company  are  not  under  any  circumstances  authorized  to  write 
the  receipt  of  premiums,  or  make  any  indorsement  on  the  policy, 
"  Restoration  of  forfeited  policies.  —  The  company  may^  but 
solely  as  an  act  of  grace  or  courtesy,  and  when  the  interest  of  the 
company  will  not  be  impaired  in  any  way  thereby,  restore  a  iot- 
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felted  policy.  When  a  restoration  Is  applied  for,  the  application 
must  invariably  be  accompanied  by  a  certificate  as  to  the  health  of 
the  person  whose  life  was  insured,  and  at  his  expense,  from  a 
physician  acceptable  to  the  company.  In  all  cases  of  restoration 
of  forfeited  policies,  and  in  all  eases  where  the  premium  Is  re- 
ceived after  the  day  on  which  it  became  due,  and  after  the  expi- 
ration of  the  thirty  days'  grace,  although  the  policy  may  not  have 
been  formally  cancelled  on  the  company's  books,  tlie  renewal 
or  revival  of  the  policy,  in  whatever  form  made,  will  be  (in  ac- 
cordance with  the  decision  of  the  commissioner  of  internal  rev- 
enue) subject  to  stamp  tax,  the  same  as  if  a  new  policy  had 
been  issued,  and  the  new  stamp  must  be  paid  for  by  the  policy 
holder. 

"  Alteration  of  policies.  —  Changes  in  the  manner  of  paying 
premiums  (as  from  yearly  to  half-yearly,  or  quarterly,  or  the 
reverse)  can  be  made ;  but  when  such  a  change  is  required  by 
a  policy  holder,  the  policy  must  be  forwarded  to  the  office  of  the 
company  for  the  requisite  indorsement.  When  a  policy  is  altered 
at  the  request  of  the  holder,  the  revenue  stamps  required  in  the 
new  form  must  be  paid  for  by  him. 

"  A  change  of  interest  in  a  policy  can  only  be  made  on  the  writ- 
ten request  of  the  legal  owner  of  the  policy,  and  with  the  consent 
of  the  company. 

"Assignments. — A  wife  cannot  legally  assign  a  policy  drawn  in 
her  favor  ;  a  husband  cannot  assign  a  policy  to  his  wife.  When 
a  policy  is  assigned,  written  notice  of  such  assignment  must  be 
given  to  the  company  for  registration  on  its  books.  All  assign- 
ments, to  be  valid,  require  a  revenue  stamp  equal  in  value  to  that 
on  the  policy,  and  the  cost  of  such  stamp  must  be  borne  by  the 
policy  holder. 

"Proofs  of  loss. — In  the  event  of  the  death  of  a  person  assured, 
application  should  be  made  to  the  company  for  a  blank  form  of 
'  proof  of  death.' 

"  This  form  contains  affidavits  to  be  made  by  the  attending  phy- 
sician of  the  deceased,  by  a  friend  present  at  the  time  of  death, 
by  the  undertaker  having  charge  of  the  interment,  and  by  the 
person  to  whom  the  policy  is  payable.  These  proofs  should  be 
properly  filled  up  and  forwarded  to  the  company,  and  if  found 
satisfactory,  payment  of  the  policy  will  be  made  by  check  or  to 
the  order  of  the  legal  holder  of  the  policy,  sixty  days  after  the 
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proofs  shall  have  been  received  by  the  company,  on  surrender  of 
the  policy  duly  receipted.  Ordinarily,  if  desired,  policies  will  be 
discounted  as  soon  as  the  proofs  of  death  have  been  approved  by 
the  company. 

"To  which  policy  was  attached  the  following  stipulation,  to 
wit:  — 

"  Emma  A.  Twining  et  al.  v.  The  Mound  City  Mutual  Life  In- 
surance Company. 

"  It  is  hereby  stipulated,  that  the  annexed  is  the  policy  of  insur- 
ance issued  by  defendant,  and  referred  to  in  the  petition  in  this 
action,  and  that  no  other  payment  has  been  made  thereon  than 
the  one  mentioned,  and  thereon  indorsed,  of  $156.50,  paid  Jan- 
uary 19,  1871,  which  was  to  pay  the  premium  to  October  15, 
1871,  as  expressed  in  said  policy. 

"  That  except  as  to  the  allegation  of  other  payments,  and  as  to 
any  difference  between  the  policy  hereto  attached  and  the  one  set 
forth  in  the  plaintiffs'  petition,  all  the  other  allegations  of  fact  in 
said  petition  are  true ;  and  this  stipulation,  the  said  policy,  and 
the  petition  in  this  action,  shall  be  the  evidence  therein  on  trial 
of  the  same. 

"  RiGGS  &  Nevison,  Attorneys  for  defendant. 
"  Thacher  &  Banks,  Plaintiffs''  attorneys. 

"  Dated  September  30,  1872." 

This  was  all  the  evidence  introduced  on  the  trial.  The  court 
below  made  special  findings  of  fact  and  conclusions  of  law.  But 
as  the  evidence  was  all  agreed  to,  nearly  all  documentary,  and  all 
really  one  way,  it  is  not  necessary  to  give  either  the  findings  of 
fact  or  the  conclusions  of  law.  We  believe  the  facts  were  found 
correctly  and  in  accordance  with  the  foregoing  evidence,  but  the 
court  erred  in  its  conclusions  of  law  and  erred  in  its  judgment. 
The  conclusions  of  law  were  in  favor  of  the  plaintiffs  below,  and 
in  favor  of  rendering  a  judgment  in  their  favor  for  |5,225.36. 

The  defendant  moved  for  a  new  trial.  The  court  overruled  the 
same,  and  then  rendered  a  judgment  in  favor  of  the  plaintiffs  be- 
low and  against  the  defendant  for  15,225.36. 

The  whole  question  of  the  liability  of  the  defendant  below,  and 
the  amount  of  that  liability,  depends  entirely  upon  a  proper  con- 
struction of  said  policy.  In  construing  said  policy  we  must,  of 
course,  consider  the  policy  itself,  and  all  the  indorsements  thereon 
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made  by  the  parties  thereto  or  assented  to  by  them.  Viewing  the 
policy  in  this  light,  or  even  viewing  it  without  the  indorsements, 
we  think  there  is  not  much  room  tot  mistaking  the  intention  of 
the  parties  so  far  as  the  same  affects  this  case.  And  the  intention 
of  the  parties  to  a  contract  is  always  the  soul  and  spirit  of  the  con- 
tract. It  is  the  intention  of  the  parties  that  courts  should  en- 
deavor to  ascertain,  and  it  is  the  intention  of  the  parties  that  they 
ought  to  endeavor  to  carry  out.  Of  course  the  language  of  said 
policy  might  be  plainer  and  rnore  elaborately  descriptive  of  the 
intention  of  the  parties,  but  still  we  think  it  is  plain  enough  to  be 
easily  understood  so  far  as  it  affects  this  case.  We  construe  said 
policy  as  follows  :  The  insurance  company  agreed  on  the  pay- 
ment of  the  first  annual  premium  to  insure  the  life  of  said  Lewis 
Twining  for  the  following  amounts  and  upon  the  following  condi- 
tions, to  wit :  — 

1.  Until  said  Twining  should  make  default  in  the  payment 
of  some  annual  premium,  which  was  to  become  due  on  October 
15th  of  each  year,  his  life  was  to  be  insured  for  the  amount  of 
15,000. 

2.  After  such  default  should  be  made,  (if  ever  made,)  said  life 
was  to  be  insured  for  an  amount  equal  to  the  amount  of  a  paid-up 
policy,  such  as  could  be  bought  by  the  net  value  of  the  policy  we 
are  now  considering,  (the  value  to  be  determined  on  the  basis  and 
assumptions  contained  in  section  29  of  an  act  of  the  State  of  Mis- 
souri, entitled,  "  An  act  for  the  regulation  of  life  assurance,"  ap- 
proved March  10,  1869,)  considered  as  a  gross  single  premium 
of  said  insurance  company,  provided  that  all  indebtedness  to  the 
company  should  first  be  deducted  from  said  net  value,  and  pro- 
vided further  that  this  policy  should  be  surrendered  to  the  com- 
pany within  thirty  days  after  said  default,  so  that  a  full  paid-up 
policy  could  be  issued. 

3.  If,  however,  default  should  be  made  as  aforesaid,  and  if  the 
policy  should  not  be  surrendered  as  aforesaid  to  the  company 
within  thirty  days,  then  would  there  be  any  insurance,  and  if  so, 
what  would  be  the  amount  ?  It  is  not  necessary  for  us  to  answer 
these  questions,  for  they  are  not  in  this  case. 

In  the  present  case  the  life  of  Lewis  Twining  was  insured 
from  January  19,  1871,  to  October  15,  1871,  for  the  amount  of 
$5,000.  After  that  time,  and  up  to  the  time  of  his  death,  which 
occurred  October  24,  1871,  his  life  was  insured  for  an  amount 
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equal  to  the  amount  of  a  full  paid  policy,  such  as  could  have  been 
purchased  by  an  amount  equal  to  the  amount  of  the  net  value  of 
the  policy  he  then  had.  And  this  amount,  for  which  his  life  was 
insured  after  October  15,  1871,  is  the  amount  for  which  his 
heirs,  the  present  plaintiffs,  are  now  entitled  to  recover.  The 
evidence  in  the  present  case  does  not  show  what  that  amount  in 
dollars  and  cents  would  be.  From  the  foregoing  it  will  be  ob- 
served that  the  court  below  erred  in  its  conclusions  of  law,  erred 
in  its  interpretation  of  said  policy,  erred  in  not  granting  the  de- 
fendant a  new  trial  as  prayed  for,  and  erred  in  the  judgment  it 
rendered.  The  judgment  of  the  court  below  is  therefore  reversed 
and  cause  remanded  for  a  new  trial. 
All  the  justices  concurring. 


KENTUCKY. 

Akn  E.  Spkatlet,  appellant,  vs.  Mutual  Benefit  Lupb  In- 
surance Co.,  appellees. 
(Court  of  Appeals,  Kentucky,  October,  1874.) 

Notice  of  death.  Reasonable  time.  —  A  life  policy  provided  that  payment  would  be  made 
ninety  days  after  due  notice  and  proof  of  death.  The  assured  died  in  September,  1863, 
within  the  military  lines  of  the  "  Southern  Confederacy ; "  the  insurers  being  domiciled 
in  New  Jersey,  and  having  in  1861  revoked  the  authority  of  their  Southern  agent,  through 
whom  the  present  policj'  was  effected,  and  having  appointed  no  one  in  his  place.  In  Oc- 
tober, 1872,  proof  of  the  death  of  the  insured  was  furnished  the  defendants.  Held,  that 
as  with  reasonable  diligence  it  appeared  that  proof  of  the  death  might  have  been  furnished 
as  early  as  the  l^st  of  January,  1866,  the  notice  and  the  proof  given  were  too  late. 

Limitation.  —  The  insured  resided  in  the  State  of  Virginia  at  the  time  the  insurance  was  ef- 
fected ;  and  it  appeared  that  the  statute  of  limitations  of  that  State,  which  barred  actions 
of  the  present  kind  in  five  years,  was  suspended  between  the  17th  of  April,  1881,  and  the 
2d  of  March,  1866.  There  was  another  act  further  suspending  the  operation  of  the  stat- 
ute of  limitations  until  the  1st  of  January,  1868,  but  from  the  effect  of  this  act  foreign 
debtors  were  excluded.  Held,  that  the  defendants  were  foreign  debtors,  and  that  the 
statute  of  limitations  began  to  run  in  favor  of  defendants  on  the  2d  of  March,  1866,  and 
that,  as  the  present  suit  was  not  instituted  until  in  February,  1873,  the  right  of  action  had, 
therefore,  expired. 

It  was  also  held  that  the  policy  was  a  New  Jersey  contract,  to  be  perfornred,  so  far  as  the 
payment  of  insurance  was  concerned,  in  New  Jersey ;  the  defendants  having  withdrawn 
their  agents  from  Virginia,  and  being  under  no  obligation  to  send  agents  to  that  State 
after  hostilities  had  ceased.  Under  the  statute  of  New  Jersey  the  right  of  action  was  barred 
six  years  from  the  time  when  it  accrued ;  and  the  plaintiff  therefore  could  not  recover. 

The  case  is  stated  in  the  opinion. 

Bullitt,  Bullitt  ^  Harris  for  Mrs.  Spratley. 

Crazlay  ^  Reinecke,  for  the  insurance  company. 

Lindsay,  J.,  delivered  the  opinion  of  the  court. 

October  9,  1860,  the  Mutual  Benefit  Life  Insurance  Company 
issued  to  Ann  E.  Spratley,  of  Suffolk,  Virginia,  a  life  policy  for 
$5,000  upon  the  life  of  her  husband,  Thomas  W.  Spratley.  Be- 
fore the  annual  premium  for  1861  fell  due,  the  powers  of  the 
agent  at  Suffolk  had  been  revoked  in  consequence  of  the  civil 
war.  For  that  reason  said  annual  premium  and  those  subse- 
quently falling  due  were  not  paid. 

In  September,  1863,  Thomas  W.  Spratley  died  at  Petersburg, 
Virginia.  In  October,  1872,  Mrs.  Spratley,  through  her  agents 
and  attorneys,  delivered  to  K.  W.  Smith,  agent  for  the  insurance 
company  at  Louisville,  Kentucky,  proof  of  the  death  of  the  in- 
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sured.  On  the  17th  of  February,  1873,  this  action  was  in- 
stituted. 

The  company  relies  on  numerous  defences,  among  others,  the 
failure  of  the  assured  within  reasonable  time  to  present  due  no- 
tice and  proof  of  death.  It  also  pleads  and  relies  on  the  statutes 
of  limitation.  It  is  in  proof  that  the  limitation  to  actions  on  life 
insurance  policies  not  under  seal  (as  is  the  case  with  this  one)  is 
six  years  in  New  Jersey,  the  domicile  of  the  company,  and  five 
years  in  the  State  of  Virginia,  where  appellant  insists  that  all  the 
stipulations  of  the  contract  were  to  be  performed.  Counsel  argue 
that  as  by  the  terms  of  the  policy  the  money  is  not  due  and  pay- 
able until  ninety  days  after  due  notice  and  proof  of  death,  limita- 
tion does  not  begin  to  run  until  such  notice  with  proof  is  given  to 
the  company.  They  attempt  to  assimilate  the  contract  sued  on 
to  notes  payable  on  demand.  It  seems  to  us  that  there  is  an 
essential  difference  between  them.  In  cases  of  notes  payable  on 
demand,  the  debtor  is  fully  advised  as  to  the  existence  of  his 
debt,  and  of  his  subsisting  obligation  to  pay  it.  It  is  within  his 
power  to  seek  his  creditor,  and  discharge  himself  from  liability 
by  paying  it.  So  long  as  he  remains  quiet  and  inactive,  it  is  to 
be  presumed  that  he  consents  to  the  inactivity  of  the  creditor, 
and  that  the  time  when  the  limitation  is  to  begin  to  run  is  post- 
poned by  the  consent  of  both  the  parties  to  the  contract.  Not  so 
in  cases  of  life  insurance.  The  company  has  no  certain  means  of 
ascertaining  when  by  the  death  of  the  insured  its  liability  to  pay 
accrues.  To  remedy  this  difficulty,  the  contract  requires  the  as- 
sured to  notify  the  insurer  of  the  happening  of  this  event. 

The  presumption  is  conclusive  that  the  parties  to  the  contract 
intended  that  this  notice  should  be  given  as  soon  as  it  is  reasona- 
bly possible  to  db  so.  The  insurer  has  the  right  whilst  the  wit- 
nesses are  still  alive,  and  the  circumstances  still  fresh  in  their 
memories,  to  investigate  the  causes  of  the  death,  in  order  to  as- 
certain whether  or  not  it  is  liable  to  pay  the  insurance.  In  cases 
of  apparently  unreasonable  delay,  the  assured  must  present  a  sat- 
isfactory explanation  therefor,  or  else  the  statute  should  be  held 
to  begin  to  run  within  a  reasonable  time  after  the  death. 

In  this  case  the  prevalence  of  the  civil  war  rendered  it  impos- 
sible to  make  and  present  the  proof  until  about  the  middle  of  the 
summer  of  1865. 

The  evidence  shows,  however,  that  with  reasonable  diligence 
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the  assured  might  have  been  in  an  attitude  to  sue  by  the  1st  day 
of  January,  1866.  The  action  was  therefore  barred  in  Virginia 
under  the  statutes  of  limitation  of  that  State  on  the  1st  day  of 
January,  1871.  It  is  claimed,  however,  that  the  running  of  the 
statute  in  said  State  was  suspended  by  legislative  enactment. 

On  the  2d  day  of  March,  1866,  the  Virginia  Legislature  passed 
a  statute  providing  that  the  time  intervening  between  the  17th  of 
April,  1861-,  and  the  enactment  of  said  statute  should  be  excluded 
from  the  computation  of  time  within  which  it  was  theretofore  nec- 
essary to  commence  any  action  or  proceeding. 

By  this  act  the  limitation  commenced  to  run  on  the  2d  of 
March,  1866,  and  the  action  was  barred  on  the  2d  of  March, 
1871. 

But  it  is  claimed  that  the  statute  was  still  further  suspended  by 
an  act  passed  on  the  same  day,  which  deprived  creditors  of  the 
right  to  enforce  the  collection  of  certain  of  their  debts  until  the 
1st  day  of  January,  1868,  and  provided  that  the  time  during 
which  said  act  should  remain  in  force  should  be  excluded  from 
the  computation  of  time  vnthin  which  any  action  or  proceeding 
was  required  to  be  commenced. 

Foreign  debtors  were  excluded  from  the  operation  of  this  act. 
The  first  section  of  this  act  was  afterwards  continued  in  force 
until  the  1st  day  of  January,  1869.  "We  need  not  determine 
whether  this  amendatory  act  also  continued  in  force  the  section 
of  the  act  of  March  2,  1866,  suspending  during  its  operation  the 
statutes  of  limitation. 

Appellee  was  a  foreign  debtor  at  the  time  both  the  original 
and  amendatory  statutes  were  passed,  and  therefore  was  not  af- 
fected by  them. 

It  may  be  that  the  laws  of  Virginia  gave  to*toreign  insurance 
companies  doing  business  in  that  State  before  the  war  "  a  sort  of 
local  existence,"  as  was  held  by  a  bare  majoritj'  of  the  Virginia 
court  of  appeals  in  the  case  of  the  Manhattan  Life  Insurance 
Co.  V.  Warwick,  20  Grattan,  614.1 

But  if  this  be  true,  it  is  equally  true  that  the  course  pursued 
by  Virginia  in  the  war  between  the  states  effectually  uprooted 
and  destroyed  "  the  sort  of  local  existence  "  this  appellee  had  in 
that  State.  Its  domicile  was  within  a  state  adhering  to  the  fed- 
eral government,  and  from  the  time  hostilities  commenced  be- 


1  Ante,  vol.  2,  p.  168. 
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tween  Virginia  and  the  federal  government  this  appellee  could 
not  comply  with  the  laws  of  Virginia,  and  therefore,  without 
fault  upon  its  part,  it  lost  its  quasi  local  habitation  in  that  State, 
and,  as  a  matter  of  necessity,  assumed  towards  Virginia  and  her 
laws  its  original  character  of  a  foreign  corporation. 

It  was  therefore,  so  far  as  this  record  shows,  a  foreign  debtor  in 
March,  1866,  and  in  nowise  affected  by  the  provisions  of  the  act 
of  the  2d  of  that  month. 

But  in  addition  to  all  this,  the  policy  of  insurance  was  a  New 
Jersey  contract,  to  be  performed,  so  far  as  the  payment  of  insur- 
ance was  concerned,  in  New  Jersey.  The  company  was  expelled 
from  Virginia  by  force,  and  was  under  no  obligation  to  send 
agents  to  that  State  after  hostilities  ceased,  either  to  solicit  fur- 
ther business  or  to  put  it  in  the  power  of  Virginia  creditors  to  sue 
it  in  the  courts  of  that  State. 

The  action  was  barred  by  the  laws  of  New  Jersey,  and  the 
court  below  was  bound  to  instruct  the  jury  that  it  could  not 
therefore  be  maintained  in  this  State.  Wherefore,  the  instruc- 
tion to  find  for  the  defendant  did  not  prejudice  the  substantial 
rights  of  the  appellant.  Judgment  affirmed. 


MAINE. 
Joseph  W.  Spatjlding  vs.  New  Yoke  Liee  Insubance  Co. 

(61  Maine,  329.     Supreme  Coiirt,  1870.) 

Commission  of  agent.  —  The  rules  of  an  insurance  company  provided  tliat  agents  should 
receive  a  commission  of  "  five  per  cent,  on  each  renewal  collected  and  transmitted  by 
them."  Beld,  that  the  plaintiff,  whose  agency  of  such  company  had  terminated,  was 
not  afterwards  entitled  to  this  commission  on  policies  procured  by  him  while  he  was 
agent,  the  collection  and  remittance  of  the  renewals  not  having  been  made  by  him,  and 
no  custom  to  pay  such  commission  after  the  termination  of  the  agency  being  shown. 

On  kepokt.  Assumpsit  on  account  annexed  for  $74.18,  com- 
missions on  renewals  of  insurance  policies  from  July  3,  1870,  to 
September  18  of  the  same  year.  On  the  27th  day  of  July, 
1866,  the  plaintiff  received  an  appointment  as  agent  of  the  de- 
fendant company.  The  agency  was  terminated  on  the  1st  day  of 
July,  1870,  and  the  plaintiff  brings  this  action  to  recover  for 
commissions  upon  renewals  paid  after  the  termination  of  his 
agency  upon  policies  procured  by  him  while  acting  as  agent. 
The  plaintiff  did  not  collect  or  remit  the  premiums  upon  which 
he  seeks  to  recover  commissions. 

Among  the  rules  of  the  company  are  the  following ":  — 

"  The  commission  to  agents  is  ten  per  cent,  on  first  year's  pre- 
mium, and  five  per  cent,  on  each  renewal  collected  and  remitted 
by  them.  This  applies  to  business  procured  by  the  agent  under 
this  appointment.  Upon  the  collection  of  other  premiums,  (the 
risk  being  originally  obtained  by  other  parties,)  and  upon  inter- 
est, the  commission  is  2^  per  cent."  .... 

"  This  appointment  is  revocable  at  the  pleasure  of  the  com- 
pany, and  can  be  terminated  in  like  manner  by  the  agent." 

J.  R.  Dean,  a  witness  called  by  the  plaintiff,  testified  that  he 
was  General  Agent  of  the  Continental  Life  Insurance  Co. ;  that 
so  far  as  he  knew  it  was  the  usual  custom,  if  agents  receive  a 
commission  upon  premiums  after  the  first  year,  they  receive  it 
ever  after,  as  long  as  the  renewals  are  paid,  unless  they  are  dis- 
charged for  misconduct. 

M.  L.  Stevens,  also  called  by  the  plaintiff,  testified  that  he  was 
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General  Agent  of  the  North  American  Life  Insurance  Co. ;  that 
in  all  general  contracts  it  was  understood  that  a  commission  upon 
future  premiums  was  a  part  of  the  compensation  for  doing  the 
work ;  and  that  so  far  as  his  knowledge,  observation,  and  experi- 
ence went,  agents  had  always  received  that  renewal  commission 
as  long  as  the  policies  were  in  existence. 

Wm.  H.  Beers,  vice-president  and  actuary  of  the  defendant 
company,  stated  in  his  deposition  that  agents  were  to  receive  five 
per  cent,  for  collecting  and  remitting  renewals  only  during  the 
continuance  of  the  agency. 

The  defendant  corporation  agreed  to  a  default,  which  was  to 
stand,  and  plaintifE  to  have  judgment  for  the  amount  of  his 
bill,  if  the  action  was  maintainable  ;  otherwise,  the  default  to  be 
taken  off  and  the  plaintifE  to  become  nonsuit. 

T.  B.  Reed,  for  the  plaintifE. 

Tollman  ^  Larrahee,  for  the  defendant. 

Applbton,  C.  J.  This  action  is  brought  to  recover  commis- 
sions on  premiums,  paid  after  the  plaintiff  ceased  to  be  an  agent 
of  the  defendant  company,  for  renewals  of  policies,  issued  by  his 
procurement,  while  he  was  such  agent. 

Among  the  rules  adopted  by  the  company  was  the  following, 
which  was  in  force  when  the  plaintiff  received  his  appointment  as 
agent :  "  Rule  21.  This  appointment  is  revocable  at  the  pleasure 
of  the  company,  and  can  be  terminated  in  like  manner  by  the 
agent." 

As  the  agency  thus  created  may  be  terminated  at  the  pleasure 
of  either  party,  there  can  be  no  reason  for  complaint  whenever  it 
is  so  terminated.  The  tenure  by  which  it  is  holden  is  uncertain 
and  so  recognized.  Once  terminated,  the  relation  of  principal 
and  agent  is  at  an  end.  The  duties  and  authority  of  the  agent 
cease. 

The  plaintiff,  notwithstanding  he  has  ceased  to  be  an  agent, 
claims  to  recover  a  percentage  on  renewals  of  policies,  procured 
by  him  when  agent,  by  virtue  of  the  following  rule,  which  fixes 
the  compensation  of  agents :  "  The  commission  to  agents  is  ten 
per  cent,  on  first  year's  premium,  and  five  per  cent,  on  each  re- 
newal collected  and  transmitted  by  them.  This  applies  to  busi- 
ness procured  by  the  agent  under  this  appointment.  Upon  the 
collection  of  other  premiums,  (the  risk  being  originally  obtained 
by  other  parties,)  and  upon  interest,  the  commission  is  2^  per 
cent." 
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The  compensation  on  renewals  is  for  services  rendered.  It  is 
dae  "  on  each  renewal  when  colleeted  and  transmitted,"  and  then 
only  by  the  terms  of  the  rule.  The  agent  has  no  right  to  his 
cconmission  save  on  collection  and  transmission  of  the  premium. 
The  terms  of  the  rule  imply  the  continuance  of  the  agency. 
When  one  ceases  to  be  agent  he  cannot  rightfully  collect,  and 
can  have  nothing  to  transmit. 

The  next  sentence  provides  for  the  collection  and  transmission 
of  premiums  collected  by  an  agent  other  than  the  one  originally 
procuring  the  policies,  and  it  gives  such  agent  2i  per  cent,  com- 
mission. 

If  one  who  is  no  longer  an  agent  can  have  his  commissions  on 
premiums  collected  and  transmitted  by  another,  then  the  com- 
pany must  pay  a  commission  of  2^  per  cent,  to  the  agent  collect- 
ing and  transmitting  funds,  and  five  per  cent,  to  one  who  has 
ceased  to  be  agent,  and  who  has  neither  collected  nor  transmitted 
funds. 

There  can  be  no  mistake  as  to  the  meaning  of  the  rule.  It  al- 
lows commissions  only  to  the  agent  collecting  and  transmitting 
premiums  paid  on  renewals,  giving  to  the  person  procuring  the 
original  policy  a  premium  twice  as  large  as  that  to  any  other 
agent  by  whom  premiums  are  collected. 

The  evidence  entirely  fails  in  showing  any  custom  by  which 
the  defendants  can  be  bound.  Other  insurance  companies,  with 
other  rules,  may  have  made  such  an  allowance  as  the  plaintiff 
claims,  but  that  would  not  affect  the  defendants.  Indeed,  no 
proof  is  shown  of  the  existence  or  recognition  of  any  such  cus- 
tom as  the  plaintiff  sets  up,  on  the  part  of  the  defendant  corpo- 
raticm.  On  the  contrary,  Mr.  Beers,  their  actuary,  testifies  that 
there  was  no  such  custom.  The  defendant  corporation  cannot, 
most  assuredly,  be  bound  by  the  customs  of  other  insurance  com- 
panies. Certainly  not,  when  these  customs  are  not  recognized  by 
it,  and  are  in  the  very  teeth  of  its  own  rules. 

Default  taken  off.    Plaintiff  nonsuit. 

Cutting,  Walton,  Baekows,  Danfokth,  and  Pbtbes,  JJ., 
concurred. 

DiCKBESON,  J.,  dissenting.  This  action  is  brought  to  recover 
commissions  on  premiums  paid  after  the  plaintiff  ceased  to  be 
agent  of  the  defendant  company,  for  renewals  of  policies  issued 
by  his  procurement  while  he  was  their  agent.     The  decision  of 
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the  case  depends  upon  the  construction  to  be  given  to  the  follow- 
ing rule  of  the  company,  fixing  the  compensation  of  agents: 
"  The  commission  to  agents  is  ten  per  cent,  on  first  year's  pre- 
mium, and  five  per  cent,  on  each  renewal  collected  and  remitted 
by  them.  This  applies  to  business  procured  by  the  agent  under 
this  appointment."  Does  the  right  of  the  agent  under  this  rule 
to  commissions  on  renewals  of  policies  issued  by  his  procure- 
ment cease  when  his  agency  is  terminated,  or  does  it  continue 
after  such  termination,  and  so  long  as  such  renewals  are  effected  ? 
This  rule  is  to  be  construed  with  reference  to  the  subject  matter 
of  the  agency,  the  inducements  of  the  parties  to  enter  into  the 
contract,  and  the  respective  interests  to  be  subserved.  The  busi- 
ness to  be  engaged  in  was  life  insurance,  which,  from  its  very 
nature,  is  continuous,  extending  over  an  indefinite  series  of  years, 
and  involving  numerous  unforeseen  contingencies.  A  policy  once 
issued  may  be  renewed  fifty  times,  or  not  at  all ;  whether  it  be 
the  one  or  the  other  may  depend,  among  other  things,  oftentimes, 
not  a  little  upon  the  intelligence,  energy,  integrity,  and  address 
of  the  agent,  through  whose  procurement  the  policy  was  origi- 
nally issued,  and  under  whose  special  charge  the  business  con- 
tinues ;  for  these  qualifications  in  an  agent  are  not  only  necessary 
to  enable  him  to  succeed  in  inducing  persons  to  become  insured, 
but  also  in  retaining  the  assured,  by  keeping  them  advised  of  the 
transactions  and  standing  of  the  company  he  represents,  and  of 
the  general  practicability,  the  advantage,  and,  it  may  be,  the 
duty  of  renewing  their  insurance. 

The  value  to  the  company  of  the  services  of  an  agent  consists 
both  in  the  number  and  amount  of  the  policies  he  is  able  to  cause 
to  be  underwritten,  and  in  the  number  and  continuity  of  the  re- 
newals. The  value  of  the  agency  to  the  agent  depends  upon  th,e 
same  considerations.  Indeed,  his  continuous  interest  in  the  re- 
newals is  the  chief  inducement  for  him  to  accept  the  agency. 
These  identical  and  mutual  advantages  may  fairly  be  presumed 
to  have  been  contemplated  by  both  principal  and  agent  when 
they  agreed  upon  the  contract  of  agency.  The  rate  of  compen- 
sation agreed  upon  confirms  this  view  of  the  contract.  Agents 
were  to  have  commissions  on  renewals,  as  well  as  on  original  pol- 
icies. If  the  agent  were  not  to  receive  any  compensation  for  re- 
newals, he  would  not  have  the  motive  to  procure  substantial  and 
continuously  paying  persons  to  become  insured,  that  he  would  if 
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he  had  an  interest  in  the  renewals  ;  and  the  company  would  de- 
rive correspondingly  less  benefit  from  his  services.  So,  if  the 
agent  were  entitled  to  commissions  on  renewals,  and  at  the  same 
time  liable  to  lose  his  agency  at  the  caprice  of  the  company,  with- 
out fault  on  his  part,  and  with  that  to  lose  also  his  claim  for  com- 
missions on  renewals,  the  same  result  would  follow. 

As,  in  general,  policies  lapse  upon  non-payment  of  the  annual 
premiums,  the  assured  are  interested  in  making  such  payments 
promptly.  Hence  the  business  of  collecting  and  remitting  those 
sums  occupies  but  little  time  and  requires  but  little  effort.  The 
five  per  cent,  commissions  on  renewals  may  thus  be  regarded  not 
only  as  compensation  for  such  services,  but  also  as  part  payment 
for  the  more  laborious  and  difficult  work  of  soliciting  customers, 
and  procuring  the  policies  to  be  issued,  which  is  so  inadequately 
and  disproportionately  remunerated  by  the  commissions  allowed 
for  such  service. 

The  defendants  recognize  this  principle  in  their  rule  establish- 
ing the  compensation  of  agents,  which  allows  agents  double  the 
amount  of  commissions  on  renewals  of  policies  issued  through 
their  instrumentality,  that  it  does  for  the  same  service  in  respect 
to  policies  procured  by  other  agents.  This  extra  allowance  is  un- 
doubtedly intended  as  a  part  compensation  for  the  previous  ser- 
vice of  soliciting  and  procuring  persons  to  become  insured.  The 
plaintiff's  claim,  in  fact,  partakes  of  the  nature  of  a  claim  for 
compensation  for  services  rendered  while  he  was  the  defendant's 
agent. 

By  the  contract  between  the  parties  the  plaintiff  would  have 
a  quasi  lien  for  commissions  on  the  premiums  paid  for  renewals 
of  policies  issued  through  his  agency,  as  a  part  of  the  compensa- 
tion for  his  previous  services.  It  is  obvious  that  such  a  claim 
could  not  be  defeated  or  impaired  by  a  revocation  of  his  author- 
ity as  agent. 

Taking  therefore  into  consideration  the  nature  of  the  business 
to  be  transacted,  the  interests  to  be  subserved,  and  the  induce- 
ments for  the  parties  to  enter  into  the  contract  of  agency,  we 
think  that  the  plaintiff  under  that  contract  acquired  a  right  to 
commissions  on  the  premiums  paid  for  the  renewal  of  all  policies 
underwritten  at  his  instance,  and  that  this  right  attaches  as  well 
to  premiums  paid  after  as  before  the  termination  of  his  agency  ; 
it  appearing  that  his  authority  ceased  without  any  fault  on  his 
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part,  and  that  he  has  ever  been  ready  and  desirous  "  to  collect 
and  remit "  such  premiums  to  the  defendants,  less  his  commis- 
sions. This  view  of  the  case  is  confirmed  by  the  usage  proved  to 
exist  among  life  insurance  companies  in  such  cases. 

The  Statute  of  1870,  chap.  156,  sec.  8,  invoked  by  the  defend- 
ants, cannot  avail  them.  The  plaintiff  acquired  his  rights  under 
a  contract  executed  before  that  statute  was  passed  ;  and  it  is  not 
competent  for  the  legislature  to  pass  an  act  impairing  preexisting 
rights.     In  my  opinion,  the  entry  should  be  : 

Default  to  stand.     Judgment  for  plaintiff. 

See  Partridge  v.  Phanix  Life  Ins.  Co.,  post. 


Nancy  J.  Hathaway  et  al.  vs.  Haevey  H.  Shbeman, 
Adm'r,  et  al. 

(61  Maine,  466.     Supreme  Court,  1872.) 

WUl.  —  One  who  dies  insolvent  can  make  no  testamentary  disposition  of  the  fund  accruing 
from  an  insurance  policy  upon  his  life,  under  the  laws  of  Maine,  if  he  leave  neither  widow 
nor  child  ;  in  such  event,  the  insurance  money  becomes  assets  for  the  payment  of  debts. 

A  person  leaving  an  insurance  upon  his  life  and  dying  insolvent,  leaving  a  widow  and  chil- 
dren, may  bequeath  the  insurance  money  among  them  as  he  pleases  ;  but  he  cannot  be- 
stow it  by  will  upon  any  other  persons.  The  power  to  dispose  of  such  fund  by  will,  con- 
ferred by  R.  S.  c.  75,  §  10,  is  limited,  in  case  of  insolvency,  to  a  disposition  among  the 
widow  and  children  of  the  deceased. 

An  intention  on  the  part  of  a  testator,  by  his  will,  to  dispose  of  the  fund  arising  from  an 
insurance  policy  upon  his  life,  will  not  be  inferred  from  the  fact  that  his  bequests  were 
ultimately  found  to  exceed  the  whole  amount  of  his  estate  exclusive  of  this  fund  ;  nor 
from  the  fact  that  he  designated  a  person  as  the  legatee  of  the  residue  of  his  property  of 
every  description  whatsoever.  The  testator's  intention  to  change  the  direction  which 
the  law  gives  to  this  very  peculiar  species  of  property  is  not  to  be  inferred  from  general 
provisions  in  his  will,  the  fulfilment  of  which  might  require  the  use  of  such  money,  but 
must  be  explicitly  declared. 

Bill  in  equity.  This  was  an  amicable  bill  in  equity  brought 
by  the  widow  of  the  late  James  W.  Hathaway,  by  the  guardians 
of  his  children,  and  by  his  sister,  Mrs.  Dillingham,  for  and  in  be- 
half of  her  children,  as  complainants,  against  the  administrator 
with  the  will  annexed  of  said  James's  estate  and  residuary  legatee 
named  in  the  will,  in  order  to  obtain  a  construction  of  that  in- 
strument, which  (omitting  the  attesting  clause  and  execution,  in 
ordinary  form)  was  as  follows  :  — 

"  In  the  name  of  God,  amen  : 

"  I,  James  W.  Hathaway,  of  Bangor,  in  the  county  of  Penob- 
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scot,  and  State  of  Maine,  do  make,  publish,  and  declare  this  my 
last  will  and  testament  in  manner  and  form  following,  viz.  : 

"  1.  I  order  and  direct  that  all  my  debts  and  funeral  expenses 
be  paid  as  soon  as  may  be  after  my  decease. 

"  2.  I  give  and  bequeath  to  my  beloved  wife,  Nancy  J.  Hath- 
away, the  interest  of  five  thousand  dollars,  so  long  as  she  remains 
unmarried  and  my  widow.  The  .amount  not  to  include  what  is 
insured  on  my  life  for  her  benefit,  but  together  with  the  same  in 
lieu  of  her  right  of  dower  in  any  of  mj"^  property  of  every  descrip- 
tion whatsoever. 

"  3.  I  give  and  bequeath  to  my  son,  James  N.  Hathaway,  five 
hundred  dollars,  besides  the  amount  insured  on  m.j  life  for  his 
benefit.  And  to  my  son,  George  E.  Hathaway,  I  give  and  be- 
queath five  hundred  dollars. 

"  4.  I  give  and  bequeath  to  my  daughter,  Evangeline  Hatha- 
way, two  thousand  dollars. 

"  5.  I  give  and  bequeath  the  interest  of  two  thousand  dollars 
to  be  expended  for  the  education  of  the  children  of  my  sister, 
Prudy  Dillingham,  of  Temple,  of  this  State,  until  they  each 
arrive  to  the  age  of  twenty-one  years.  And  I  herein  order  that 
the  aforenamed  legacies  be  paid,  and  annuities  be  conferred  as 
soon  as  may  be  after  my  decease. 

"  Lastly.  The  residue  of  my  property  of  every  description  what- 
soever, I  give  and  bequeath,  and  herein  order  to  be  converted  into 
money  and  devoted  to  the  education  of  indigent  students  attend- 
ing the  East  Maine  Conference  Seminary,  at  Bucksport,  who  are 
fitting  for  the  Methodist  ministry.  And  I  herein  direct  that  said 
legacy  be  held  as  a  trust  fund  by  the  Board  of  Education  of  the 
East  Maine  Conference,  and  that  only  the  annual  interest  of  the 
same  be  so  expended  or  conferred,  and  that  no  student  shall  re- 
ceive more  than  one  hundred  dollars  annually,  and  that  only  such 
students  shall  be  beneficiaries  of  the  aforesaid  fund,  as  are  recom- 
mended for  the  purpose  by  the  faculty  of  the  said  seminary." 

The  East  Maine  Conference  Education  Society  was  an  unin- 
corporated association,  and  its  ofiicers  and  managers  were  made 
defendants  and  represented  its  interests  in  this  cause.  It  was  ad- 
mitted that  a  son  of  the  testator  named  Frank,  still  living,  was 
given  away  by  his  parents  in  infancy  to  one  Richard  H.  Smith, 
who  had  adopted  him,  as  provided  by  statute,  and  that  the  tes- 
tator said  to  the  scrivener  who  drew  the  will,  that  he  omitted  all 
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mention  of  Frank  because  of  such  adoption ;  whether  or  not  he 
supposed  such  adoption  would  make  Frank  an  heir  of  said  Richard 
did  not  appear ;  but,  in  fact,  said  Richard  died  after  the  bringing 
of  this  bill  without  making  any  provision  for  said  Frank  by  will 
or  otherwise. 

It  was  further  admitted  that  the  testator's  real  estate  was  ap- 
praised at  $7,700,  a  portion  of  this  realty  being  under  mortgage 
to  secure  debts  hereinafter  described,  the  full  value  of  the  real 
estate,  however,  being  as  above  stated  without  any  deduction  on 
account  of  the  mortgages ;  that  the  personal  property,  consisting 
of  furniture  and  library,  was  valued  at  1443.50  ;  that  the  rights 
and  credits,  besides  the  life  policies  hereinafter  named,  were  val- 
ued at  11,378.93 ;  that  1192.02  had  been  paid  out  within  three 
years  on  the  two  life  policies  issued  in  the  name  of  said  Nancy  and 
James  N.  Hathaway ;  and  that  in  addition  to  the  assets  aforesaid 
the  deceased  had,  at  the  time  of  his  decease,  then  existing  upon 
his  own  life,  in  the  Charter  Oak  Life  Insurance  Company,  two 
policies  for  f  1,000  each,  one  made  payable  to  his  said  wife,  and 
one  to  his  said  son,  James  N. ;  and  also  three  other  policies  on  his 
own  life,  and  payable  to  himself  or  his  administrator :  one  in  the 
Charter  Oak  Company  for  $1,000 ;  one  in  the  Homoeopathic  Life 
Insurance  Company  for  $1,000  ;  and  one  in  the  National  Life  In- 
surance Company  of  New  York  for  $5,000  ;  all  which  policies 
have  been  adjusted  and  will  unquestionably  be  paid,  deducting 
certain  liens  upon  them  amounting  in  all  to  about  $812.57,  so 
that  the  amount  expected  to  be  received  from  the  last  named 
three  policies  was  $6,187.43  ;  that  the  whole  amount  of  estate 
thus  inventoried  and  appraised,  inclusive  of  said  life  policies,  was 
$15,901.98,  and  exclusive  thereof,  $9,714.55 ;  that  claims  against 
the  estate  in  favor  of  creditors  had  been  already  presented,  or 
come  to  the  knowledge  of  the  administrator,  to  the  amount  of 
about  $7,650,  to  most  of  which  there  is  no  defence  or  objection, 
and  it  is  believed  other  demands  may  yet  be  presented  for  pay- 
ment ;  that  the  amount  due  for  legacies  bestowed  by  said  will  un- 
conditionally was  $3,000,  and  the  sum  required  to  be  set  aside  as  a 
fund  during  the  widowhood  of  said  Nancy  and  during  the  minority 
of  said  Dillingham  children  is  $7,000,  whereas  the  whole  amount 
of  estate  as  appraised  over  and  above  said  indebtedness,  exclusive 
of  such  life  policies,  is  only  about  $2,000,  and  inclusive  thereof 
only  about  $8,000. 
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Inasmuch,  therefore,  as  serious  doubts  arose  as  to  the  rights  of 
the  several  parties  in  interest  under  this  will,  and  as  to  its  con- 
struction, and  who  should  administer  the  trusts  raised  by  said 
will ;  in  order  to  dissolve  such  doubts  and  enable  the  estate  to  be 
speedily  settled,  the  parties  submitted  this  cause  to  the  court  to 
determine  and  make  known  the  proper  construction  of  the  several 
provisions  of  said  will,  and  other  matters  connected  therewith, 
and  more  especially  the  following,  viz. :  — 

1.  In  what  manner  and  among  what  parties  the  funds  arising 
from  the  life  policies,  other  than  the  two  first  named,  should  be 
divided,  or  what  appropriation  should  be  made  thereof,  under  the 
various  contingencies  which  may  occur  in  the  settlement  of  the 
estate,  and  especially  under  the  contingency  of  the  estate  being 
insolvent,  or  of  the  waiving  the  provisions  of  the  will  and  claiming 
dower  and  allowance  as  she  proposed  to  do.  Can  any  part  go  to 
pay  debts  or  the  legacies  to  the  children,  or  the  sums  provided  for 
the  widow  and  Dillingham  children,  and  if  so,  what  proportion, 
if  not  enough  for  all  ? 

2.  Upon  whom  devolves  the  trust  of  holding  the  sums  de- 
vised for  the  benefit  of  Mrs.  Prudj'  Dillingham's  children,  and  of 
the  widow,  if  she  does  not  waive  the  provisions  of  the  will,  and 
seeing  to  their  appropriation,  and  what  shall  be  done  with  the 
fund  when  the  children  arrive  at  the  age  of  twenty-one  years,  or 
the  widow  dies  or  remarries  ? 

3.  And  inasmuch  as  there  is  no  corporation  known  by  the  name 
indicated  in  the  last  item  of  the  will,  but  only  a  private  society  or 
association  by  the  name  before  indicated,  if  there  be  any  residue 
to  be  shared  under  that  clause,  who  shall  receive  the  same,  and  to 
whom  shall  the  same  be  paid  ? 

4.  Of  what  shall  such  "  residue  "  consist,  and  how  shall  the 
same  be  determined,  and  whether  especially  any  part  of  the  debts 
or  widow's  allowance  shall  be  paid  out  of  the  money  coming  from 
the  life  policies,  or  the  sums  devised  to  the  sons  and  daughters,  or 
the  sums  set  apart  for  the  said  widow  and  Dillingham  children, 
and  does  the  said  residue  embrace  any  sum  except  what  may  be 
left  after  paying  all  said  sums  ? 

5.  Said  Frank  H.  Smith  having  been  wholly  unnoticed  in  said 
will  and  no  provision  being  made  for  him,  whether  any  portion 
of  the  estate  or  of  the  life  policies  should  be  paid  or  go  to  him, 
the  testator  having,  at  the  time  of  making  the  will,  made  mention 
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to  the  scrivener  wlio  wrote  the  will  that  his  son  Frank  had  been 
adopted  and  was  already  provided  for,  referring  as  is  believed  to 
the  fact  that  he  was  adopted  by  a  man  of  considerable  property, 
but  whether  or  not  he  supposed  he  would  be  heir  to  his  godfather 
is  not  known. 

6.  And  in  general  to  construe  and  settle  the  rights  of  the  dif- 
ferent parties,  under  the  will  and  the  manner  in  which  the  assets 
shall  be  divided  and  appropriated  by  the  administrator  aforesaid, 
and  the  trusts  raised  by  the  will  executed  and  carried  into  ef- 
fect. 

Albert  W.  Paine,  for  complainants. 

S.  K.  Baker,  for  Hathaway  boys. 

B.  Foster,  for  Frank  H.  Smith. 

E[.  S.  Andrews,  for  respondents. 

Baekows,  J.  This  case  calls  for  a  careful  examination  of  cer- 
tain provisions  contained  in  our  statutes  relative  to  moneys  which 
may  accrue  from  Mfe  insurance,  and  to  the  disposition  thereof  by 
the  insured  or  his  personal  representatives,  and  the  adoption  of 
such  a  construction  of  any  ambiguous  or  indefinite  expressions 
found  therein  as  shall  best  accord  with  the  true  intent  and  mean- 
ing of  all  the  statutes  touching  the  matter  under  consideration. 

Section  ten  of  chapter  seventy-five  of  the  Revised  Statutes  runs 
thus :  — 

"  A  sum  of  money  received  for  insurance  on  his  Mfe,  deducting 
the  premiums  paid  therefor  within  three  years  with  interest,  does 
not  constitute  a  part  of  his  estate  for  payment  of  debts,  or  pur- 
poses specified  in  the  first  section  of  chapter  sixty-six,  when  the 
intestate  leaves  a  widow  or  issue,  but  descends  one  third  to  his 
widow  and  the  remainder  to  his  issue  ;  if  no  issue,  the  whole  to 
the  widow ;.  and  if  no  widow,  the  whole  to  the  issue.  It  may  be 
disposed  of  by  will,  though  the  estate  is  insolvent." 

In  R.  S.  c.  64,  §  46,  which  defines  the  powers  and  duties  of 
executors  and  administrators,  among  the  articles  which  "  shall  be 
omitted  in  making  the  inventory,  and  shall  not  be  administered 
upon  as  assets,"  the  fourth  specification  is,  "  any  sum  of  money 
becoming  due  on  the  death  of  the  deceased  from  an  insurance  on 
his  life  effected  by  him,  after  deducting  the  amount  of  premium 
paid  therefor  within  three  years  with  interest,  provided  such  de- 
ceased left  a  widow  or  issue  ;  but  such  sum  shall  be  disposed  of 
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as  provided  by  section  ten,  chapter  seventy-five,"  which  is  the 
section  first  above  recited. 

But  by  chap.  87,  §  1,  "writs  and  executions  against  execu- 
tors ....  for  debts  due  from  the  deceased,  run  against  his  goods 
and  estate  in  their  hands." 

By  chap.  64,  §  41,  every  executor  or  administrator  is  required 
to  "  make  and  return  upon  oath  into  the  probate  court  'a  true  in- 
ventory of  the  real  estate,  and  of  all  the  goods,  chattels,  rights, 
and  credits  of  the  deceased,  which  are  by  law  to  be  administered, 
and  which  come  to  his  possession  or  knowledge." 

From  this  inventory,  besides  the  money  accruing  from  life  in- 
surance as  above  specified,  nothing  is  to  be  omitted  except  the 
wearing  apparel  of  the  deceased  not  exceeding  one  hundred  dol- 
lars in  value ;  if  he  left  a  widow  or  minor  children,  the  apparel 
and  ornaments  of  the  widow,  and  the  apparel  and  school-books  of 
minor  children,  together  with  such  provisions  and  other  articles, 
not  exceeding  fifty  dollars  in  value,  as  have  necessarily  been  con- 
sumed in  his  family  before  the  appraisal. 

That  it  is  the  policy  of  the  law  to  subject,  with  the  exception 
of  these  trifles,  all  that  can  be  fairly  called  the  property  of  the 
deceased,  (even  that  which  was  by  law  exempt  from  attachment 
and  seizure  on  execution  for  debt  in  his  lifetime,)  "to  the  pur- 
poses specified  in  the  first  section  of  chapter  sixty-six,"  and  con- 
sequently to  the  payment  of  his  debts,  is  shown  by  numerous 
provisions  to  that  end. 

In  laying  down  rules  for  the  descent  of  the  real  estate  of  per- 
sons deceased  intestate,  it  is  first  expressly  made  subject  to  the 
payment  of  debts.     R.  S.  c.  75,  §  1. 

"  The  personal  estate  of  an  intestate,  except  that  portion  as- 
signed to  his  widow  by  law  and  by  the  judge  of  probate,  is  to  be 
applied,  first,  to  the  payment  of  his  debts,  funeral  charges,  and 
charges  of  settlement "  —  or,  more  briefly  stated,  to  the  purposes 
specified  in  the  first  section  of  chapter  66  —  and  only  the  residue 
is  to  be  distributed.  R.  S.  c.  75,  §  8.  And  the  claims  of  dev- 
isees or  legatees  are  entirely  postponed  to  those  of  creditors,  in 
the  statutes  authorizing  the  disposition  of  property  by  will,  in 
these  emphatic  terms  :  — 

"  No  part  of  the  estate  can  be  exempt  from  liability  for  pay- 
ment of  debts  if  required."  R.  S.  chap.  74,  §  7.  In  marked  con- 
trast to  what  appears  to  be  the  general  purport  and  design  of  the 
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statutes  regulating  the  disposition  to  be  made  of  the  property  of 
persons  deceased,  stands  this  provision  first  above  quoted,  touch- 
ing the  disposition  to  be  made  of  the  proceeds  of  life  insurance 
policies. 

A  hasty  reading  of  this  section,  without  reference  to  other  stat- 
ute provisions,  would  be  likely  to  carry  the  idea  that  any  sum  of 
money  thus  accruing  after  death,  however  large  in  proportion  to 
the  estate  left  by  the  decedent  at  his  death,  no  matter  what  the 
condition  of  his  estate  as  to  indebtment,  was  not  to  be  subject  to 
the  payment  of  his  debts,  but  might  be  disposed  of  by  him  in  his 
will  to  whomsoever  he  pleased,  precisely  as  he  might  dispose  of 
any  surplus  property  after  his  debts  were  paid.  A  little  consid- 
eration, however,  satisfies  us  that  there  are  conditions  and  limi-. 
tations  here  which  must  not  be  overlooked. 

It  is  manifest  that  the  legislature  looked  upon  this  fund,  which 
from  its  very  nature  can  never  be  possessed  or  enjoyed  by  the  de- 
cedent, in  a  different  light  from  that  in  which  they  viewed  his 
estate  and  property  generally. 

But  perhaps  it  is  not  essential  for  us  here  and  now  to  determine 
whether  this  money,  which  does  not  become  payable  to  anybody 
until  after  his  death,  and  then  only  in  case  the  proper  steps  are 
taken  to  fix  the  liability  of  the  insurance  company,  can,  strictly 
speaking,  rightly  be  regarded  as  property  of  the  decedent.  He 
certainly  has  a  qualified  interest  in  it,  and  there  is  at  all  events 
a  right  which  he  can  transmit  to  his  personal  representatives,  and, 
under  some  circumstances,  can  bequeath. 

The  questions  arising  here  are,  what,  if  any,  are  the  conditions 
and  limitations  of  this  power  to  bequeath  ?  Is  it  effectually  ex- 
ercised when  a  testator  in  his  will  simply  gives  legacies  which  his 
property,  after  paying  his  debts,  is  found  insufiicient  to  meet,  and 
concludes  by  a  general  residuary  bequest  ? 

1.  As  to  the  conditions  and  limitations  of  the  power  to  dispose 
of  this  fund  by  will,  we  remark  in  the  first  place  that  it  is  only 
when  the  insured  leaves  a  %vidow  or  issue,  that  he  can  exercise 
any  testamentary  power  whatever  over  this  fund  if  his  estate 
proves  insolvent.  If  he  leaves  neither  widow  nor  issue,  those  spe- 
cial provisions  have  no  application  to  his  case  at  all.  The  fund 
is  to  be  inventoried  by  his  executor  or  administrator  as  part  of 
his  assets,  subject  to  the  payment  of  debts,  and  it  is  only  upon 
the  residue,  after  answering  all  prior  legal  calls,  that  any  testa- 
mentary provisions  he  may  make  will  take  effect. 
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Is  it  conceivable  that  when  the  legislature  have  made  the  ex- 
istence of  a  widow  or  issue  an  essential  condition  to  the  exercise 
of  any  power  over  this  fund  by  an  insolvent  testator,  they  intended 
to  allow  him  to  bestow  it  where  he  pleased,  as  if  he  left  neither 
widow,  issue,  or  creditors  ?  There  is  such  an  inconsistency  here 
as  induces  us  to  believe  that  such  could  never  have  been  the  de- 
sign. • 

Before  revision  the  statute  stood  thus :  First,  it  laid  down  the 
rule  that,  aside  from  the  excepted  premiums,  the  money  thus 
derived  "  upon  the  death  of  any  person  who  shall  leave  a  widow 
or  issue,  or  either,"  was  to  be  distinguished  from  other  property 
of  the  deceased  ;  that  it  should  make  no  part  of  his  estate  for  the 
payment  of  his  debts,  the  funeral  expenses,  the  expenses  of  ad- 
ministration, or  those  of  the  last  sickness,  or  the  allowance  to  the 
widow,  or  widower,  or  children,  nor  even  for  the  discharge  of 
public  rates  or  taxes.  Then  it  directed  the  appropriation  of  the 
money  to  or  among  the  widow  and  issue  in  the  case  of  an  intes- 
tate estate,  and  concluded  with  the  following  proviso :  "  That 
nothing  herein  contained  shall  prevent  such  person  from  providing 
by  will  for  the  distribution  of  such  sum  among  his  widow  and 
issue,  or  either  of  them,  in  any  other  proportion,  but  such  testa-, 
mentary  disposition  shall  be  carried  into  full  effect  notwithstand- 
ing the  insolvency  of  the  estate."     Laws  of  1844,  chap.  114. 

We  think  that  if  the  legislature  had  intended  in  the  revision  so 
to  enlarge  this  testamentary  power  as  to  permit  the  insolvent  tes- 
tator to  divert  the  fund  or  any  part  of  it  from  his  widow  and  issue, 
they  would  not  at  the  same  time  have  made  its  existence  still  de- 
pendent upon  his  leaving  a  widow  or  issue  to  survive  him.  Why 
make  the  survivorship  of  a  widow  or  issue  an  indispensable  con- 
dition of  a  grant  of  power  to  a  testator  to  divert  the  fund  not 
only  from  his  creditors,  but  also  from  these  very  parties  who 
seem  to  have  been  designed  by  the  legislature  in  these  provisions 
to  be  the  exclusive  beneficiaries  from  this  species  of  investment  ? 
The  object  of  the  legislature  seems  to  have  been  to  designate  this 
very  peculiar  species  of  property  as  a  disposition  of  his  funds  in 
advance  which  any  man  may  make  so  firmly  that,  with  the  ex- 
ception of  certain  premiums  paid  to  secure  it,  the  whole  shall  go 
after  his  death  for  the  benefit  and  enjoyment  of  those  who  are  in 
general  dependent  upon  him  for  support  while  he  fives,  without 
regard  to  the  claims  of  creditors,  and  to  give  him  power  simply  to 
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regulate  the  proportions  in  which  it  should  be  divided  among 
those  interested  according  to  his  view  of  their  necessities,  or  their 
deserts. 

We  do  not  think  the  abridgment  in  the  revision  should  be  con- 
strued as  extending  this  power  for  the  benefit  of  any  other  objects 
of  his  bounty  to  the  exclusion  of  his  creditors,  so  long  as  it  remains 
an  essential  prerequisite  to  his  exercise  of  such  power  that  the 
widow  or  issue  should  survive  him.  A  man  who  makes  an  in- 
vestment of  this  sort  with  these  statutes  before  him  should  under- 
stand that  he  makes  it  for  the  exclusive  benefit  of  his  widow  or 
issue,  or  some  of  them,  if  they,  or  any  of  them,  survive  him  ;  and 
that  in  case  of  such  survivorship,  his  testamentary  power  over  it 
extends  only  to  the  designation  of  those  among  them  who  shall 
receive  it,  and  the  shares  which  each  or  any  shall  respectively  re- 
ceive. This,  at  any  rate,  must  be  the  construction  in  all  cases 
where,  aside  from  the  fund  thus  created,  the  estate  is  insolvent, 
i.  e.  in  all  cases  where,  but  for  this  provision  of  the  statute,  the 
decedent  could  make  no  valid  disposition  of  the  money  as  against 
creditors. 

2.  Whether  the  statute  provision  ought  to  be  considered  as 
limiting  the  power  of  a  solvent  testator,  or  of  one  who  by  appro- 
priating a  portion  of  the  insurance  money  to  the  payment  of  his 
debts  might  make  his  estate  solvent,  over  money  thus  accruing  in 
cases  where  the  decedent  leaves  a  widow  or  issue,  we  deem  it  un- 
necessary now  to  decide,  because  we  find  in  the  will  before  us  no 
language  which  we  think  authorizes  us  to  conclude  that  it  was 
the  intention  of  the  testator  to  dispose  of  this  fund.  The  only  ar- 
guments in  favor  of  the  hypothesis  that  such  was  his  intention 
are  found  in  the  facts  that  he  made  bequests  very  considerably 
exceeding  in  the  aggregate  the  amount  of  his  estate,  real  and 
personal,  exclusive  of  this  fund,  and  that  he  made  a  final  bequest 
of  the  residue  of  his  property  of  every  description  whatsoever. 
The  first  of  these  facts  is  entitled  to  but  little  weight.  The 
records  of  every  probate  court  show  too  many  instances  of  wills 
containing  liberal  bequests  which  the  testator  left  no  means,  or 
very  inadequate  means  to  fulfil,  to  justify  us  in  concluding  from 
this  circumstance  that  the  testator  designed  to  change  the  dispo- 
sition which  the  law  would  otherwise  make  of  this  fund,  which  he 
nowhere  mentions  as  a  source  from  which  money  to  pay  the  lega- 
cies he  gives  is  to  be  derived. 
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As  to  the  claim  that  the  fund  would  pass  under  the  bequest  of 
the  residue  of  the  testator's  property,  we  remark  that  the  legisla- 
ture have  placed  all  funds  thus  accruing  in  the  same  category  • 
with  the  wearing  apparel  of  the  deceased,  and  that  of  his  wife 
and  minor  children,  and  the  provisions  consumed  in  his  family 
before  the  appraisal  of  his  estate.  Provided  he  leaves  a  widow 
or  issue,  the  legislature  have  so  distinguished  between  moneys 
thus  accruing  after  his  death  and^the  rest  of  his  property,  that 
they  are  not  assets  in  the  hands  of  his  administrator  for  any  of 
the  ordinary  purposes  to  which  the  property  of  persons  deceased 
is  devoted  by  law ;  but  on  the  contrary,  they  are  classed  with 
certain  items  of  a  character  so  peculiar  that  none  of  them  can  be 
considered  as  liable  to  be  sold  for  the  payment  of  pecuniary  lega- 
cies, or  as  passing  under  a  general  residuary  clause.  It  may  be 
,  competent  for  a  solvent  testator,  who  leaves  a  widow  and  minor 
children,  to  make  by  his  will  a  different  disposition  of  his  wearing 
apparel  from  that  which  the  law  would  otherwise  make ;  but  as- 
suredly not  an  article  of  it  would  be  co:isidered  as  passing  u.nder 
a  general  residuary  clause,  or  as  liable  to  be  sold  for  the  payment 
of  legacies,  unless  specifically  so  ordered.  So  with  the  moneys 
accruing  from  life  insurance  policies  after  the  death  of  the 
testator. 

If  it  be  held  that  under  the  general  statute  authorizing  the  dis- 
position of  property  by  will,  a  solvent  testator,  or  one  whose  es- 
tate would  be  solvent  with  the  addition  of  the  fund  thus  created, 
may  authorize  his  executor  to  use  this  fund  for  the  payment  of 
his  debts,  and  otherwise  dispose  of  it  in  a  manner  different  from 
that  which  the  law  contemplates  or  will  allow  in  the  case  of  an 
insolvent  estate,  we  think,  in  order  to  effect  his  object,  the  testa- 
tor must  use  language  directly  significant  of  his  intention  in  this 
respect ;  that,  classed  by  the  legislature  as  this  fund  is,  it  is  not 
to  be  appropriated  to  the  payment  of  debts  or  of  any  pecuniary 
legacies  couched  in  general  terms  merely,  even  to  the  widows  or 
children,  unless  it  is  expressly  referred  to  as  the  fund  from  which 
such  payment  is  to  be  made,  and  that  it  does  not  pass  by  any 
general  residuary  clause  ;  in  short,  that  the  testator's  intention 
to  change  the  direction  which  the  law  gives  to  this  very  pecuUar 
species  of  property  is  not  to  be  inferred  from  general  provisions 
in  his  will,  the  fulfilment  of  which  might  require  the  use  of  such 
money,  but  must  be  explicitly  declared. 
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Our  conclusions  in  the  case  at  bar  are,  that  it  is  not  competent 
for  the  executor  to  use  any  part  of  the  moneys  accruing  from  the 
■  life  insurance  policies,  save  the  premiums  and  interest  excepted  in 
the  statute,  for  the  payment  of  the  debts,  allowance  to  widow,  or 
legacies  bequeathed  in  the  will.  The  testator  has  not  declared  his 
intention  to  change  the  disposition  which  the  law  makes  of  that 
fund,  nor  charged  upon  it  the  fulfilment  of  any  of  the  provisions 
of  his  will.  It  must  be  distributed  as  the  statute  provides,  —  one 
third  to  the  widow,  two  thirds  to  the  children,  including  Frank 
H.  The  will  is  to  be  executed  so  far  as  the  condition  of  the 
estate,  in  the  matter  of  indebtedness,  will  permit. 

Looking  at  the  representations  made  in  the  bill  of  the  amount 
of  debts  which  had  come  to  light  when  the  bill  was  filed,  and  the 
probability  that  the  widow  would  claim  her  dower  and  allowance 
instead  of  relying  upon  the  provision  made  for  her  in  the  will, 
we  deem  it  unnecessary  at  the  present  time  to  make  further  an- 
swers to  the  questions  raised.  If  a  more  favorable  turn  of  the 
affairs  of  the  estate  than  can  reasonably  be  anticipated  should 
make  such  answers  desirable,  they  can  be  reached  upon  a  case 
briefly  stated  by  the  parties  interested. 

Decree  to  be  entered  in  accordance  with  the  views  herein  ex- 
pressed.    Costs  of  all  parties  to  be  paid  out  of  the  estate. 

Appletok,  C.  J.,  Cutting,  Kent,  and  Walton,  JJ.,  con- 
curred. 


MARYLAND. 

Elizabeth  W.  Dttngan's  Akm'x,  appellant,  vs.  Mutual 
Benefit  Liee  Insukajsjce  Co.,  appellees. 

(Court  of  Appeals,  Maryland,  April,  1873.) 

Atdgnment  of  policy.  —  In  trover  for  the  conversion  of  a  life  policy  it  appeared  that  the 
assured  and  the  beneficiary  had  tinited  in  an  absolute  sealed  assignment  of  the  policy 
to  one  Webb ;  and  that  Webb  gave  a  separate  receipt  for  the  assignment  in  which  he 
stated  that  the  assignment  was  to  be  void  upon  the  payment  at  maturity  of  a  certain 
note  of  the  assignors,  otherwise  that  the  assignment  was  to  continue  for  the  sole  benefit 
of  Webb.  The  note  not  having  been  paid  at  maturity,  held,  that  Webb  was  entitled  to 
the  policy. 

The  case  is  stated  in  the  opinion  of  the  court. 

Brown  ^  Brune  and  Lipscomi,  for  appellant. 

Steele  ^  Sail,  for  appellees. 

Miller,  J.  This  is  an  action  of  trorer  to  recover  damages  for 
the  conversion  of  a  life  insurance  policy  for  $5,000,  issued  by  the 
appellees  (the  defendants  below)  upon  the  life  of  Francis  D. 
Dungan,  payable  on  his  death  to  his  wife,  Elizabeth  W.  Dungan. 
The  suit  was  brought  on  the  26th  of  June,  1866,  by  Dungan  and 
wife,  both  of  whom  died  during  its  pendency,  and  it  was  revived 
on  the  15th  of  January,  1872,  in  the  name  of  the  wife's  adminis- 
tratrix. At  the  trial,  after  the  evidence  on  the  part  of  the  plain- 
tiff was  closed,  the  court  instructed  the  jury  that  upon  that 
evidence,  if  believed  by  them,  the  plaintiff  had  not,  at  the  time 
of  the  institution  of  this  suit,  the  legal  title  to  the  policy  of  insur- 
ance, and  therefore  cannot  recover  in  trover  ;  unless  there  be  ma- 
terial error  in  this  instruction  the  judgment  must  be  affirmed. 
The  law  which  it  embodies  is  not  disputed.  To  sustain  trover  the 
plaintiff  must  show  a  legal  title ;  he  must  have  property  general 
or  special,  and  actual  possession  or  the  right  to  immediate  posses- 
sion at  the  time  of  the  conversion.  The  conceded  facts  upon 
which  we  presume  this*  instruction  was  based  are  substantially  as 
follows :  — 

The  policy  (No.  9,238)  was  issued  on  the  17th  of  June,  1861, 
and  by  its  terms  it  insures  the  life  of  Dungan  to  the  amount  of 
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$5,000,  in  consideration  of  an  annual  premium  of  |245  to  be  paid 
on  the  17th  day  of  June  in  every  year  during  its  continuance  ;  the 
amount  insured  is  to  be  paid  to  his  wife,  Elizabeth  W.  Dnngan, 
or  assigns,  within  ninety  days  after  due  notice  and  proof  of  his 
death ;  in  case  of  failure  to  pay  the  premiums  on  or  before  the 
several  days  limited  for  their  payment,  the  company  shall  not  be 
liable  for  the  payment  of  the  sum  insured,  or  any  part  thereof, 
and  the  policy  shall  cease  and  determine,  and  in  such  case  all  pre- 
vious payments  made  thereon,  and  all  profits,  shall  be  forfeited  t6 
the  company  ;  and  if  assigned,  written  notice  shall  be  given  to  the 
company  and  their  assent  thereto  obtained. 

On  the  17th  of  June,  1862,  Dungan  and  wife  executed  the  fol- 
lowing assignment  of  this  policy  to  William  P.  Webb  :  — 

"  Assignment  of  policy  No.  9,238,  in  the  Mutual  Benefit  Life 
Insurance  Company,  life  of  Francis  D.  Dungan. 

"For  value  received  we  do  hereby  assign,  transfer,  and  set 
over  unto  William  P.  Webb,  his  heirs  or  assigns,  the  above 
named  policy  of  insurance,  and  all  sum  or  sums  of  money,  inter- 
est, benefit,  and  advantage  whatsoever  now  due  or  hereafter  to 
arise  or  to  be  had,  or  made  by  virtue  thereof,  to  have  and  to  hold 
unto  the  said  William  P.  Webb,  his  heirs  or  assigns.  In  witness 
whereof  we  have  hereunto  set  our  hands  and  seals  the  17th  day  of 
June,  1862. 

"  Signed,  sealed,  and  delivered  in  the  presence  of  John  W.  Mor- 
timer. E.  W.  Dungan.     (Seal.) 

ITrancis  D.  Dungan.     (Seal.)  " 

Upon  the  execution  of  this  assignment  the  policy  was  delivered 
to  Webb,  and  at  the  same  time  he  gave  to  the  assignors  the  fol- 
lowing receipt : — 

"  Baltimore,  June  17,  1862. 

"  Received  of  Mrs.  E.  W.  Dungan  and  Mr.  F.  D.  Dungan  an 
assignment  of  policy  No.  9,238,  in  the  Mutual  Benefit  Life  Insur- 
ance Company  of  N.  J.,  life  of  F.  D.  Dungan,  as  security  for  the 
prompt  payment  at  maturity  of  their  note  at  four  months  from 
date,  amounting  to  $220.25  ;  said  assignment  to  be  null  and  void 
upon  the  payment  of  said  note  at  its  maturity,  otherwise  to  con- 
tinue for  sole  benefit  of  W.  P.  Webb.  W.  P.  Webb." 

The  note  referred  to  in  this  receipt  is  a  note  dated  the  17th  of 
June,  1862,  for  $220.25,  payable  four  months  after  date  to  the 
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order  of  Webb,  and  signed  E.  W.  Dungan,  per  Francis  D.  Dun- 
gan, and  also  with  the  name  of  the  latter  upon  the  back  of  it. 
This  note  was  not  paid  at  maturity,  nor  has  it  ever  been  paid. 
Notice  in  writing  of  this  assignment,  though  not  of  the  receipt, 
was  given  to  the  company  by  Webb  on  the  17th  of  December, 
1862,  and  on  the  following  day  the  company  returned  to  him  their 
written  assent  to  it,  subject  to  the  conditions  of  the  policy.  On 
the  28th  of  November,  1865,  Weob  surrendered  the  policy  to  the 
company,  and  received  therefor  the  sum  of  $1,248.51,  he  having 
paid  the  premiums  thereon  up  to  that  date. 

On  these  admitted  facts  it  is  insisted  on  the  part  of  the  appellee 
that  this  assignment  and  accompanying  receipt  constitute  either  a 
conditional  sale  and  transfer  of  the  policy,  which  became  absolute 
and  irrevocable  both  at  law  and  in  equity  upon  failure  to  pay  the 
note  at  maturity,  or  a  mortgage  of  it,  and  in  either  event  there 
was  no  legal  title  in  the  plaintiff  to  support  trover.  On  the  other 
hand,  the  appellant's  counsel  contend  that  the  transaction  was 
merely  a  pledge  or  deposit  of  the  policy  as  collateral  security  for 
the  payment  of  the  note,  and  hence,  under  the  law  of  bailments, 
title  to  maintain  trover  remained  in  the  bailors.  The  legal  result 
in  each  case  cannot  be  subject  of  dispute  ;  in  the  one  case  the  legal 
title  passed  to  the  vendee  or  mortgagee,  and  in  the  other  the  gen- 
eral title  remains  in  the  pledgors.  The  difference  between  a  pledge 
and  a  mortgage  of  goods  or  ohoses  in  action  is  said  to  be  marked 
and  easily  understood,  but  it  is  sometimes  in  practice  very  diiE- 
cult  to  determine  whether  a  particular  contract  is  the  one  or  the 
other.  The  general  distinction  is,  that  in  a  mortgage  the  title  is 
conveyed  with  a  condition  of  defeasance,  that  is  to  say,  a  condi- 
tion rendering  the  conveyance  void  on  the  payment  of  a  certain 
sum  of  money  on  or  before  a  day  agreed  upon  ;  while  in  a  pledge 
the  goods  bailed  are  deposited  as  a  collateral  security,  and  only  a 
special  property  is  transferred  to  the  bailee,  the  general  title  in 
the  mean  while  remaining  with  the  bailor.  The  difference  has  also 
been  well  stated  thus  :  "  A  mortgage  is  a  pledge,  and  more,  for  it 
is  an  absolute  pledge  to  become  an  absolute  interest  if  not  re- 
deemed at  a  certain  time.  A  pledge  is  a  deposit  of  personal  ef- 
fects not  to  be  taken  back  but  on  payment  of  a  certain  sum,  by 
express  stipulations,  or  the  course  of  trade,  to  be  a  lien  upon 
them."  With  respect  to  goods  and  chattels,  it  is  in  most  cases 
very  easy  to  apply  this  distinction,  but  with  respect  to  choses  in 
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action,  which  cannot  be  otherwise  delivered,  the  fact  that  title 
passes  does  not  necessarily  create  a  mortgage.  To  constitute  a 
mortgage  the  title  must  be  conveyed,  but  it  is  not  in  all  cases  a 
mortgage  because  the  title  is  conveyed.  Thus  a  transfer  of  stock 
may  be  absolute,  but  still  if  its  object  and  character  are  qualified 
and  explained  by  a  contemporaneous  paper  which  forms  a  part  of 
the  contract,  and  declares  it  to  be  a  deposit  of  the  stock  as  collat- 
eral security  for  the  payment  of  a  loan,  and  there  is  nothing  in  the 
contract  to  work  a  forfeiture  of  the  right  to  redeem  or  otherwise 
defeat  it,  except  by  a  lawful  sale  imder  the  power  expressly  con- 
ferred in  the  agreement,  the  transaction  will  be  regarded  as  a 
pledge.  It  is  also  well  said  that  here,  as  in  other  cases,  the  in- 
tention of  the  parties  and  real  effect  of  their  agreement  are  to  be 
considered  and  respected  in  its  enforcement ;  the  purport  and 
substance  of  the  contract  determines  whether  it  shall  be  consid- 
ered a  mortgage  or  a  pledge.  It  is  thus,  in  substance,  that  the 
distinctions  between  these  two  forms  of  contract  are  stated  by  the 
elementary  writers  of  the  highest  authority,  making  their  deduc- 
tions from  adjudged  cases.  2  Story's  Eq.  sec.  1030 ;  Story  on 
Bailments,  sees.  287,  345,  346 ;  2  Kent's  Com.  581 ;  Edwards  on 
Bailments,  201,  251,  252,  253  ;  1  Parsons  on  Contracts,  113, 115. 
The  same  result  is  stated  in  the  more  recent  work  of  Bateman  on 
Commercial  Law,  sees.  674,  681.  The  still  more  recent  decisions 
of  the  courts,  many  of  which  have  been  cited  in  argument,  throw 
no  new  light  upon  the  subject,  and  furnish  no  better  rules  or 
guides  for  determining  whether  a  particular  transaction  be  the 
one  or  the  other  of  these  contracts. 

Applying  the  tests  thus  laid  down  to  this  case,  and  reading,  as 
we  must,  the  assignment  and  receipt  together  as  forming  one 
contract,  we  are  clearly  of  the  opinion  that  if  it  be  possible  to 
effect  a  conditional  sale  or  mortgage  as  contradistinguished  from 
a  pledge  of  a  running  life  insurance  policy,  it  has  been  here  ef- 
fected. The  assignment  is  under  seal,  and  in  the  most  formal 
terms  conveys  to  Webb,  his  heirs  and  assigns,  the  policy  itself 
and  all  interest  and  advantage  existing  or  hereafter  to  arise  under 
it.  Language  affords  no  more  apt  words  to  make  it  absolute  and 
complete.  Then  comes  a  defeasance  clause  in  the  most  technical 
form,  "  Said  assignment  to  be  null  and  void  upon  payment  of  the 
said  note  at  maturity,  otherwise  to  continue  for  the  sole  benefit " 
of  the  assignee.     There  is  no  declaration  that  the  policy  was 
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deposited  as  collateral  security  for  payment  of  the  note,  and 
there  is  expressly  conferred  no  power  of  sale  in  case  of  default, 
with  or  without  notice.  The  purport  and  substance  of  the  con- 
tract, and  the  intention  of  the  parties  as  disclosed  by  the  language 
they  have  made  use  of  to  express  it,  clearly  indicate  a  sale  or 
mortgage  rather  than  a  pledge.  If  the  subject  matter  of  the 
contract  be  considered,  it  leads  to  the  same  conclusion.  Contin- 
uing policies,  if  they  have  any,  have  not  the  same  easily  ascer- 
tained market  value  as  personal  chattels,  or  shares  of  stock  in 
banks  or  other  corporations.  They  are  not  ordinary  articles  of 
sale  in  the  market  overt,  or  at  the  stock  boards.  The  power  of 
sale  incident  to  a  pledge  could  not  be  readily  exercised,  if  at  all, 
in  case  of  default,  and  hence  no  one  would  be  inclined  to  accept 
them  as  securities  for  loans  and  advances  with  no  more  interest  or 
title  in  or  control  over  them  than  that  which  the  law  of  bailments 
confers.  The  assignee  of  such  an  instrument  must,  in  order  to 
keep  it  alive  as  a  contract  against  the  company,  pay  the  accruing 
premiums  and  run  the  risk  of  other  conditions  upon  which  it  may 
become  null  and  void.  The  company  may  stand  upon  their  con- 
tract and  refuse  assent  to  an  assignment,  or  to  pay  anything  for 
its  surrender,  relying  upon  the  expectation  or  contingency,  in  a 
particular  case,  of  greater  profits  resulting  from  the  duration  of  the 
life  insured  and  annual  premiums  payable  thereon.  Nor  do  we 
discover  anything  in  the  acts,  declarations,  or  conduct  of  the  par- 
ties anterior  to,  or  at  the  time  this  transaction  took  place,  or  sub- 
sequently, (even  if  such  subsequent  act  or  conduct  could  be 
considered  in  construing  the  contract,)  which  could  induce  us  to 
determine  that  they  considered  it  as  a  mere  pledge  of  the  policy 
as  collateral  security  for  the  note.  Notice  to  the  company  of  the 
terms  of  the  receipt  was  not  necessary,  and  notice  of  assignment 
was  given  and  assented  to  by  the  company  in  due  time,  even  if  a 
failure  in  that  respect  could  affect  the  validity  of  the  transaction 
as  between  the  assignors  and  assignee. 

It  follows,  from  what  has  been  said,  that  upon  these  conceded 
facts  the  plaintiffs  had  not,  at  the  time  of  the  alleged  conversion 
and  suit  brought,  the  interest  and  title  of  bailors,  so  as  to  enable 
them  to  maintain  trover.  We  are  also  of  opinion  there  is  nothing 
in  the  fact  that  Webb,  the  aesignee,  was  at  the  time  of  the  as- 
signment, and  subsequently,  the  acting  agent  of  the  company,  nor 
in  any  of  the  other  evidence  in  the  record,  or  inferences  legiti- 
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mately  deducible  therefrom,  that  can  avail  to  support  this  action  ; 
what  effect  they  would  have  if  the  suit  were  founded  upon  the 
policy  itself,  or  in  any  other  form  at  law  or  in  equity,  is  a  ques- 
tion upon  which  we  refrain  from  expressing  any  opinion.  For  the 
purpose  of  this  case  it  suffices  to  determine  there  is  no  ground 
upon  which  trover  can  be  supported. 

These  views  render  the  ruling  upon  the  admissibility  of  evi- 
dence, to  which  an  exception  was  taken,  entirely  immaterial,  for 
had  the  excluded  evidence  been  admitted,  it  would  in  no  wise 
have  affected  the  determination  of  the  main  and  vital  question  in 
the  case.  Judgment  affirmed. 


National  Life  iNsuBAiifCB  Co.  vs.  Rosalie  C.  Baeey  & 
HoEATio  L.  Whiteidge,  assignee  of  Wm.  H.  Betjne. 

(Circuit  Court  of  Baltimore,  January,  1874.) 

Alignment. — A  married  woman  may,  in  Maryland,  assign  a  life  policy  taken  out  on  the 
life  of  her  husband  for  her  benefit,  if  done  with  his  concurrence.  But  an  assignment  ob- 
tained by  fraud  and  imposition  is  void. 

The  case  is  stated  in  the  opinion  of  the  court. 

PlNCKNBY,  J.  The  case  arose  upon  a  bill  of  interpleader,  filed 
by  the  National  Life  Insurance  Company  of  the  United  States  of 
America  against  the  defendants,  Rosalie  C.  Barry  and  Horatio 
L.  Whitridge,  assignee  of  Wm.  H.  Brune.  The  complainant 
paid  into  court  the  sum  of  f  5,000,  which  is  admitted  to  be  due 
on  a  policy  of  insurance  on  the  life  of  John  S.  Barry,  deceased, 
and  on  the  18th  of  March,  1873,  a  decree  was  passed  by  consent 
that  the  parties  interplead  and  assert  their  respective  claims  to 
the  fund,  and  that  the  complaint  be  dismissed,  &c.  The  case  now 
comes  on  to  be  heard  on  the  answers  of  the  defendants,  and  the 
testimony  taken  in  a  case  in  New  York,  which,  by  agreement 
filed  in  the  cause,  it  is  agreed  shall  be  read  as  if  taken  in  this 
case. 

The  National  Life  Insurance  Company,  on  the  28th  of  August, 
1868,  by  its  policy  of  that  date,  in  consideration  of  a  premium  of 
$112  then  paid  by  Mrs.  Rosalie  C.  Barry,  the  wife  of  John  S. 
Barry,  and  of  the  annual  payment  of  a  like  amount  "  during  the 
continuance  of  this  policy,"  assured  the  life  of  the  husband.  After 
this  general  description  of  its  undertaking,  the  company  "  promise 
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and  agi-ee  to  pay  the  amount  of  the  said  insurance  at  their  branch 
office  in  the  city  of  Philadelphia  "  to  the  assured,  "  if  living,  for 
her  sole  use ;  if  not  living,  to  her  executors,  administrators,  or 
assigns,"  in  sixty  days  after  due  notice  and  proof  of  Mr.  Barry's 
death,  &c. 

Some  time  in  the  month  of  August,  1871,  Mrs.  Barry,  who  was 
then  residing  with  her  husband  in  Hew  York,  signed  a  blank  printed 
assignment,  which,  by  the  direction  of  Mr.  Barry,  Mr.  Middledith, 
the  confidential  clerk  or  partner  of  Mr.  Barry,  filled  up  —  an  as- 
signment of  this  and  other  policies  of  insurance  on  Mr.  Barry's 
life,  amounting  altogether  to  the  sum  of  140,000,  to  Mr.  William 
H.  Brune,  bj  whom  it  was  assigned  with  other  property  and 
assets  to  the  defendant,  Whitridge,  for  the  benefit  of  the  creditors 
of  said  Brune,  Mr.  Middledith  signing  his  name  to  the  paper  as 
witness.  Mr.  Barry  transmitted  the  assignment  by  mail  to  Mr. 
Brune  in  Baltimore.  The  policies  were  not  delivered  to  Mr. 
Brune  until  January,  1872,  when  Mr.  Middledith  gave  them  to 
him,  and  the  assignment  has  been  lost.  John  S.  Barry  died  in 
New  York  on  the  9th  of  March,  1872.  The  relation  in  which 
Mr.  Barry  stood  to  Mr.  Brune  prior  to  the  signing  of  this  paper 
by  Mrs.  Barry,  so  far  as  concerns  this  controversy,  appears  to 
have  been  that  Mr.  Brune,  under  his  firm  name  of  F.  W.  Brune 
&  Sons,  had  lent  to  Mr.  Barry,  or  to  the  firm  of  John  S.  Barry  & 
Co.,  in  January,  1871,  three  promissory  notes,  amounting  to  nearly 
$15,000,  and  in  May  following  he  lent  nine  promissory  notes, 
amounting  to  the  sum  of  $50,000,  upon  certain  terms  and  condi- 
tions, expressed  in  paper  writing  in  evidence,  which  was  as  fol- 
lows :  "  Received  from  F.  W.  Brune  &  Sons,"  (then  a  list  of  the 
notes,)  "  being  a  loan  for  our  accommodation  and  benefit  solely, 
for  which  we  promise  to  keep  and  hold  them  harmless  under  all 
circumstances  ;  and  we  will  transfer  to  the  said  F.  W.  Brune  & 
Sons  as  soon  as  possible,  in  due  and  legal  form,  as  collateral  se- 
curity for  repayment  of  the  above  loan,  sundry  properties  and 
indebtedness  to  us,  as  agreed  upon,  valued  at  $55,000,  and  poli- 
cies of  insurance  on  the  life  of  one  John  S.  Barry,  amounting  to 
$50,000,  and  out  of  the  proceeds  of  said  loan  of  $50,000  notes  we 
hereby  promise  to  pay  to  F.  W.  Brune  &  Sons  fifteen  thousand 
($15,000)  cash,  being  amount  of  three  notes  of  F.  W.  Brune  & 
Sons,  due  17th,  22d,  and  27th  instant,  payable  at  Bank  of  Com- 
merce in  New  York,  and  indorsed  by  us,  which  notes  for  $15,000 
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were  also  loaned  us  for  our  account  and  benefit,"  dated  Baltimore, 
15th  May,  1871,  and  signed  John  S.  Barry  &  Co.,  witness  Gustav 
Toel  ;  and  on  the  21st  day  of  July,  1871,  Mr.  Brune  lent  John 
S.  Barry  &  Co.  three  promissory  notes  of  the  firm  of  F.  W.  Brune 
&  Sons,  amounting  to  the  sum  of  115,000,  and  received  from  Mr. 
Barry  the  following  paper  writing,  dated  in  New  York,  on  the 
21st  of  July,  1871 :  — 

"  Received  from  Wm.  H.  Brune,  for  our  accommodation  and 
benefit  solely,  the  following  notes  of  F.  W.  Brune  &  Sons,  (nam- 
ing them,)  amounting  in  all  to  about  fifteen  thousand  dollars, 
being  in  addition  to  fifty  thousand  dollars  of  same  paper  loaned 
us  May  15th,  and  fifteen  thousand  dollars  cash  paid  for  notes  due 
17th,  22d,  and  27th  of  May,  previously  loaned  us,  and  we  do 
hereby  agree  to  protect  this  debt  of  eighty  thousand  dollars  by 
the  assignment  of  all  our  available  securities,  and  by  the  profits 
arising  from  our  business,  and  under  any  and  all  circumstances 
to  hold  strictly  sacred." 

Mr.  Whitridge,  claiming  under  the  assignment  to  Brune,  con- 
tends that  it  is  a  valid  assignment  of  all  Mr.  Barry's  interests  in 
the  policies  mentioned  in  the  assignment,  and  entitles  him  to  the 
fund  in  court.  On  the  other  hand,  Mrs.  Barry  maintains  that 
the  assignment  is  void. 

The  first  question  that  naturally  arises  is,  shall  this  case  be  de- 
cided under  the  law  of  the  State  of  New  York,  or  under  that  of 
our  own  State  ?  and  I  think  clearly  upon  the  authority  of  Smith 
V.  McAtee,  27  Maryland  Rep.  420,  the  law  of  this  State  must 
govern  the  subject.  Indeed,  this  point  seemed  to  be  conceded  at 
the  hearing. 

Second,  I  find  much  less  difficulty  in  coming  to  a  conclusion  on 
those  points  which  depend  on  a  construction  of  the  provisions  of 
the  Code  respecting  the  property  of  married  women  since  the  de- 
cision of  the  case  of  ITall  ^  Hume  v.  JEceleston,  37  Md.  510,  pub- 
lished since  the  hearing,  which  is  the  first  authoritative  construc- 
tion of  the  2d  section  of  the  45th  article  of  the  Code. 

The  court  of  appeals  have  construed  this  provision  as  a  recog- 
nition by  the  legislature  of  the  separate  estate  of  the  wife  as  to  all 
property  acquired  in  the  modes  designated  in  the  Code,  which, 
before  the  adoption  of  that  provision  of  the  Code,  was  the  mere 
creature  of  a  court  of  equity,  with  this  exception,  that  the  right 
and  power  of  disposition  other  than  by  way  of  devise,  was  re- 
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quired  to  be  exercised  with  the  concurrence  of  the  husband ;  and 
the  court  says  that  "  the  reason  for  requiring  the  concurrence  of 
the  husband  is  obvious.  In  the  first  place  it  is  supposed  to  operate 
as  a  check  upon  what  might  be  an  imprudent  disposition  or  incum- 
brance of  her  property  by  the  wife;  and  in  the  second  place,  as  the 
husband  is  interested  not  only  in  the  present  enjoyment  of  the 
property,  but  in  the  estate  that  may  devolve  on  him  in  the  event 
of  the  death  of  the  wife  intestate,  it  was  deemed  proper  and  right 
that  the  wife  should  not  be  allowed  to  divest  herself  of  her  estate 
without  the  husband's  consent.  But  it  does  not  follow  from  this 
restriction  upon  the  power  of  disposition  that  the  husband  and 
wife  may  not  contract  in  a  manner  to  charge  or  incumber  the  es- 
tate ;  nor  is  it  to  be  assumed  for  a  moment  that  the  legislature 
ever  intended  to  divest  the  courts  of  their  well  defined  and  long 
established  equity  power  and  jurisdiction  to  enforce  such  contracts. 
While  the  statute  provides  the  manner  in  which  the  property  of 
a  married  woman  may  be  conveyed,  there  is  nothing  indicating 
in  the  slightest  degree  an  intention  on  the  part  of  the  legislature 
to  restrict  her  power  to  charge  or  incumber  it,  provided  it  be  done 
with  the  concurrence  of  the  husband.  It  is  not  disputed  that  the 
separate  estate  of  the  wife  may  be  incumbered  by  mortgage,  exe- 
cuted by  the  wife  jointly  with  the  husband,  even  as  security  for 
the  husband's  debts.  We  suppose  it  to  be  equally  clear  that  a 
contract  founded  upon  proper  consideration,  by  which  the  hus- 
band and  wife  bind  themselves  to  execute  a  mortgage  of  the  sep- 
arate estate  of  the  wife,  will  be  enforced  by  a  court  of  equity,  and 
such  estate  held  liable  for  the  debt  intended  to  be  secured ;  (^Stead 
V.  Nelson,  2  Beav.  245  ;)  and  it  is  quite  as  free  from  doubt  that 
the  separate  estate  held  by  the  wife  is  liable  in  equity  for  all  the 
debts,  incumbrances,  or  other  engagement  which  she,  together 
with  her  husband,  may  by  express  terms  or  clear  implication 
charge  thereon.  Having  full  power  of  disposition  of  the  estate, 
the  wife,  jointly  with  her  husband,  may  incumber  and  charge  it 
to  any  extent  she  may  think  proper.  2  Story's  Eq.  Jur.  section 
1399, 1399  a.  ,  Indeed,  without  such  power,  the  estate  would  not 
subserve  the  purposes  for  which  it  was  designed.  One  of  the  great 
objects  of  the  estate  is  to  enable  the  wife  to  maintain  a  separate 
credit,  and  to  be  independent  of  the  misfortunes  and  improvidence 
of  the  husband.  Without  power  to  charge  or  incumber  the  es- 
tate, no  credit  could  be  maintained  on  the  faith  of  it,  and  every 
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occasion  to  raise  money  by  the  wife  would  likely  involve  the  ne- 
cessity of  either  selling  it  absolutely,  or  conveying  it  by  a  formal 
mortgage.     This  was  never  the  design  of  the  legislature. 

The  debts  charged  upon  the  estate  constitute,  as  between  the 
parties,  equitable  mortgages.  In  the  view  of  a  court  of  equity 
the  mere  formality  of  the  charge  or  incumbrance  is  quite  unim- 
portant, provided  the  intention  of  the  parties  is  sufficiently  man- 
ifest. In  the  case  of  Tiernan  v.  Poor,  1  Gill  &  John.  216,  the 
court,  in  speaking  of  the  instrument  set  up  in  that  case  to  charge 
the  separate  estate  of  a  married  woman,  said :  "  According  to  our 
views,  these  averments  make  out  a  clear  case  for  equitable  inter- 
position. In  point  of  form,  it  may  not  have  been  strictly  correct 
to  treat  the  instrument  of  writing  in  controversy  as  a  legal  mort- 
gage, as  it  seems  to  have  been  done  in  the  original  bill.  As  such 
it  may  not  be  clothed  with  the  necessary  legal  attributes.  If  it 
be  not  thus  clothed,  it  is,  at  all  events,  clearly  a  contract  which 
equity  will  treat  as  a  mortgage,  and  as  between  these  parties,  so 
far  as  concerns  the  suit,  liable  to  all  the  incidents  of  a  strictly 
legal  mortgage,  as  much  so  as  if  all  the  formalities  of  acknowl- 
edgment, privy  examination,  and  registration  had  been  pursued. 
See  also  Brundige  v.  Poor,  2  Gill  &  John.  1."  Viewed  by  the 
light  of  this  luminous  exposition  of  the  obscure  enactment  of  the 
Code,  the  objection  taken  to  the  instrument  of  writing  in  contro- 
versy in  this  case,  because  the  husband  did  not  unite  in  it,  cannot 
be  sustained. 

That  Mrs.  Barry  had  the  right  under  the  Code  to  assign  the 
policy  of  insurance  on  her  husband's  life,  provided  it  was  done 
with  his  concurrence,  would  seem  to  be  clear,  and  although  the 
husband  did  not  join  in  the  assignment,  yet  his  agency  in  making 
the  assignment  would  estop  him  from  questioning  it.  Leitoh  v. 
Wells,  48  N.  Y.  607  ;  Edgerton,  v.  Thomas,  5  Selden,  40.  A  pol- 
icy of  insurance  is  but  a  chose  in  action,  and  is,  like  any  other 
chose  in  action,  assignable  by  the  person  in  whose  favor  it  was 
made.  New  Yorh  Life  Ins.  Go.  v.  Flack,  3  Md.  341 ;  ^  Harrison 
V.  McOonkey,  1  Md.  (Ch.)  34  ;2  Emerich  v.  Coakley,  35  Md. 
191.®  Unless  an  assignment  be  prohibited  by  the  terms  of  the 
policy,  which  is  not  the  case  with  this  policy,  which  contains  a 
provision  that  if  the  policy  be  assigned  or  held  as  security,  a  writ- 

1  Ante,  vol.  1,  p.  146.  "  lb.  p.  144.  »  Ante,  vol.  3,  p.  601. 
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ten  notice  shall  be  given  to  the  company  within  thirty  days  there- 
after, and  due  proof  of  interest  produced  with  a  proof  of  death. 

Third.  Then  it  is  objected  that,  the  assignment  not  being  pro- 
duced, there  is  not  sufficient  evidence  of  its  loss  or  its  execution ; 
but  I  think  this  objection  clearly  untenable,  Its  loss  is  proved  by 
Mr.  Brune,  and  its  execution  by  Mrs.  Barry  and  Mr.  Middledith. 

Fourth.  Then  it  is  objected  that  the  assignment  being,  at  the 
time  Mrs.  Barry  signed  it,  a  blank  printed  form  of  assignment 
without  names,  date,  attesting  witness,  or  written  recitals  of  any 
kind,  with  no  authority  from  her  to  anybody  to  fill  up  the  bla.nks 
or  to  deliver  the  paper  to  anybody  as  an  operative  instrument,  or 
to  deliver' the  policies,  (which  in  point  of  fact  were  not  delivered 
until  long  afterward,)  is  not  a  valid  assignment  and  will  not  be 
enforced,  and  the  case  of  Brury  v.  Fpster,  2  Wallace  Supreme 
Court  Rep.  24,  which  was  a  deed  of  mortgage  of  real  estate ; 
Byers  v.  McLanaha/n,  6  Gill  &  Johns.  250,  where  a  seal  and  sig- 
nature were  attached  to  a  blank  piece  of  paper  for  the  purpose  of 
having  a  bond,  written  on  it,  and  the  court  held  tha,t  it  would  not 
bind  the  party  as  an  obligor  in  such  bond  without  subsequent 
adoption ;  and  Hibllewhite  v.  McMorine,  6  Mees.  &  Welsby,  20Q, 
where  a  conveyance  being  required  by  stsitute  to  be  by  deed,  a 
deed  with  the  name  of  the  vendee  in  blank  at  the  time  it  was 
sealed  and  delivered  was  declared  to  be  void,  —  were  cited  and 
relied  on  as  conclusive  authorities  for  the  objection.  But  I  think 
the  numerous  authorities  cited  on  the  other  side  show  tha,t  the 
weight  of  authority,  a^  well  as  of  reason,  is  in  favor  of  the  valid- 
ity of  an  assignment  of  personal  property  when  the  paper  is 
signed  and  delivered  in  blank,  either  upon  an  implied  or  express 
parol  authority  from  the  party  signing  it  to  fill  up  the  blank  to 
the  person  to  whom  it  is  delivered,  and  it  is  afterwards  filled  up 
by  the  holder.  See  White  v.  Vermont  ^  Mass.  R.  Co.  21  How- 
ard, 575 ;  Van  Dmer  v.  Howe,  21  New  York,  534 ;  McNeil  v. 
Tenth  Ward  National  Bmki  46  New  York,  329 ;  Leitch  v,  Welhy 
48  New  York,  607  ;  Edgerton  v.  Thomas,  5  Selden,  40 ;  Damovi 
V.  Ooles,  16  Johns.  54 ;  Kent  v.  Soimerville,  7  Gill  &  Johns. 
265 ;  Qhesley  v.  Taylor,  3  Gill,  257 ;  Shriver  v,  Lawhome,  12 
Md.  174. 

Fifth.  But  the  last  objection  is  one  which  I  consider  fatal  to 
the  claim  of  the  trustee  of  Brune.  It  is  because  the  assignment 
was  not  the  free  and  voluntary  act  of  Mrs.  Barry,  but  was  ob- 
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tained  from  her  by  fraud  and  deception.  That  the  signature  of 
Mrs.  Barry  to  the  printed  blank  filled  up  by  Mr.  Middledith  by 
the  direction  of  Mr.  Barry,  as  an  assignment  of  Mrs.  Barry's  in- 
terest in  the  poUcies  o,f  insurance  therein  mentioned,  was  obtained 
by  fraud  and  deception  on  the  part  of  the  husband,  is  a  conclu- 
sion to  which  I  think  no  candid  mind  can  fail  to  arrive  at  from 
an  attentive  perusal  of  the  clear  and  convincing  evidence  of  Mrs. 
Barry,  given  in  the  caase  against  the  Equitable  Insurance  Society 
in  New  York,  and  by  agreement  read  as  testimony  in  the  case  at 
bar.  That  there  was  no  consideration  money  to  Mrs.  Barry  is  aij 
undisputed  fact ;  and  that  Mr,  Whitridge,  as  assignee  of  Brune, 
is  not  a  purchaser  for  a  valuable  consideration,  is  clear  upon  the 
authorityof  Batcliffe  v.  Sangston,  18  Md.  391,  and  Central  Bank 
of  Fredericlc  v.  Oopeland  ^  wife,  18  Md.  317  ;  and  the  fact  that 
Mr.  Brune  personally  took  no  part  in  procuring  the  signature  of 
Mrs.  Barry  does  not  strengthen  his  right  to  set  it  up  as  a  valid 
assignment,  nor  does  it  impair  her  right  to  avoid  it.  The  assign- 
ment was  procured  by  the  husband,  acting  in  his  interest  and  for 
his  benefit ;  and  as  his  acceptance  of  the  assignment  implies  an 
adoption  of  his  agency,  he  can  have  no  right  to  enforce  it  free 
from  the  infirmities  originating  in  the  use  of  fraud  and  imposition 
to  obtain  the  assignment.  Central  Bank  of  Frederick  v.  Cope- 
land  ^  wife,  18  Md.  300  ;  Davis  v.  Calvert,  5  Gill  &  Johns.  269 ; 
Muguenin  v.  Baseley,  14  Vesey,  273  ;  Bridgeman  v.  Green,  Wil- 
mot,  64.  He  was  not  such  a  holder  for  value  as  could  protect 
him  from  this  defence,  because  he  parted  with  his  notes  not  upon 
the  faith  of  the  assignment,  but  upon  the  faith  of  the  promise  of 
Mr.  Barry  that  he  would  procure  it.  That  Mr.  Brune  renewed  a 
portion  of  the  notes  does  not  make  him  a  holder  for  value,  be- 
cause the  subsequent  renewals  were  made  without  the  knowledge 
and  consent  of  Mrs.  Barry,  who  cannot  be  regarded  as  surety  for 
the  payment  of  the  original  notes.  Indeed,  any  indulgence 
granted  to  the  principal  debtor  could  operate  as  a  discharge  of 
the  surety.  Clagett  v.  Salmon,  5  Gill  &  Johns.  354,  and  Yates 
V.  Donaldson,  5  Md.  397. 

I  am  of  opinion,  therefore,  that  Mrs.  Barry  is  entitled  to  the 
fund  in  court. 
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Maey  C.  Busby  vs.  North  Amebic ajj  Life  Insurance  Co. 

(Court  of  Appeals,  Maryland,  April,  1874.) 

Non-payment  of  premium.  Authoi%ty  of  agent, — An  agent  of  a  life  insurance  company 
having  no  authority  to  issue  policies  or  to  waive  forfeitures  cannot  bind  the  company  by 
the  receipt  of  premium  overdue  when  by  the  terms  of  the  contract  the  policy  has  lapsed 
by  the  non-payment  at  the  agreed  time  ;  and  this,  too,  though  there  is  a  custom  among 
agents  of  foreign  companies  and  among  domestic  companies,  and  of  the  present  company 
in  another  state,  to  accept  premiums  overdue,  and  deliver  receipts  as  of  the  date  when  the 
money  became  payable,  as  had  been  done  in  the  present  case. 

Evidence.  —  The  defendants  were  allowed  to  read  in  evidence  the  contract  between  them- 
selves and  their  agent,  defining  the  powers  and  duties  of  the  latter.  Held,  proper,  though 
the  plaintiff  would  not  be  bound  thereby,  and  might  show  an  extension  of  such  powers. 

Ratification.  —  In  order  to  establish  the  liability  of  the  defendants  on  the  ground  of  a  ratifi- 
cation of  the  act  of  the  agent  by  their  receipt  from  him  of  the  overdue  premium,  the  plain- 
tiff must  show  that  the  defendants  were  possessed  of  knowledge,  at  the  time  of  the  alleged 
ratification,  of  all  the  material  tacts.    The  evidence  on  this  point  considered. 

The  non-return  of  the  premium  after  a  disclaimer  of  the  agent's  act,  held,  not  evidence  of 
ratification. 

The  case  is  stated  in  the  opinion. 

W.  P.  Maulsby  ^  J.  J.  Donelson,  for  plaintiff,  appellant. 

0.  Horwitz,  contra. 

Alvey,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  on  a  policy  of  insurance,  taken  on  the  life 
of  John  R.  Busby  by  and  for  the  benefit  of  his  wife,  Mary  C. 
Busby. 

In  the  course  of  the  trial  below  several  exceptions  were  taken 
by  the  appellants,  some  to  rulings  upon  questions  as  to  the  ad- 
missibility of  evidence,  and  others  as  to  rulings  with  respect  to 
prayers  which  were  offered  by  the  parties  for  instructions  to  the 
jury. 

The  policy  sued  on  was  issued  in  1869  by  the  appellee,  an  in- 
surance company  located  and  doing  business  in  the  city  of  New 
York,  having  a  branch  office  in  the  city  of  Baltimore.  Its  branch 
office  was  in  charge  of  a  general  agent,  who  does  not  appear  to 
have  had  any  authority  to  issue  policies  in  the  name  of  the  ap- 
pellee, but  he  received  applications  for  policies,  and  received  from 
the  home  office  in  New  York  executed  policies  to  be  delivered  to 
the  parties  insured,  and  he  was  authorized  to  receive  premiums 
upon  delivery  of  policies  and  renewal  premiums  upon  delivery  of 
receipts  executed  and  furnished  from  the  home  office.  The  con- 
tract between  the  appellant  and  appellee,  which  is  evidenced  by 
the  policy,  was  made  directly  between  the  parties  thereto  without 
reference  to  the  authority  of  the  agent. 
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Among  the  terms  and  stipulations  of  the  policy,  and  with  refer- 
ence to  which  the  contract  was  made,  are  the  following  :  "And  it 
is  also  understood  and  agreed  by  the  assured  that,  in  case  the  said 
premium  shall  not  be  paid  on  or  before  the  date  hereinbefore 
mentioned  for  the  payment  thereof,  then,  and  in  every  such  case, 
the  said  company  shall  not  be  liable  for  the  payment  of  the  sum 
assured  or  any  part  thereof,  and  this  policy  shall  cease  and  deter- 
mine." "  The  premiums  are  always  due  on  the  several  days  stip- 
ulated in  the  policy,  and  all  risk  to  the  company  commences  at 
the  time  of  the  actual  payment  of  the  first  premium,  without  re- 
gard to  the  date  of  the  policy,  (unless  otherwise  stipulated  in  the 
policy,)  and  continues  until  the  day  named  in  the  policy  for  the 
payment  of  the  next  premium,  at  twelve  o'clock,  noon,  (or  within 
thirty  days  thereafter,)  and  no  longer.  No  premium  will  be  re- 
ceived by  the  company,  continuing  any  risk,  after  the  day  named 
in  the  policy  for  the  payment  of  such  premium,  or  within  thirty 
days  thereof,  unless  the  insured  is  in  perfect  health,  and  the  risk 
continued  at  the  entire  option  of  the  company,  and  no  payment 
of  premium  is  binding  on  the  company  unless  the  same  is  ac- 
knowledged by  a  printed  receipt  signed  by  an  officer  of  the  com- 
pany. All  receipts  of  the  company  at  any  time  for  premiums 
past  due,  except  as  above,  are  viewed  by  the  parties  in  interest  as 
acts  of  courtesy  of  the  company,  and  in  no  case  to  be  considered 
a  precedent,  or  a  waiver  of  the  forfeiture  of  the  policy,  according 
to  the  conditions  expressed  therein." 

Premiums  had  all  been  paid  and  receipted  for  until  that  due  on 
the  20th  of  June,  1872,  and  this  last  premium  was  paid  to  the 
general  agent  in  Baltimore  on  the  28th  of  June,  1872,  and  at  the 
time  a  receipt  in  the  usual  form  given  as  of  the  date  of  the  21st 
of  June,  1872.  The  amount  of  the  premium  thus  received  by 
the  agent  was  remitted  by  him  to  the  appellee  on  or  about  the 
1st  of  July  following,  in  the  regular  course  of  business,  without 
any  communication,  however,  of  the  fact  that  it  had  been  re- 
ceived of  the  appellant  after  the  time  when  it  was  due  by  the 
terms  of  the  policy.  The  husband  of  the  appellant,  on  whose  life 
the  policy  was  issued,  died  on  the  14th  of  July,  1872. 

The  receipt  furnished  the  appellant  on  payment  of  the  last  pre- 
mium, on  the  28th  of  Jime,  1872,  was  signed  by  the  proper  officer 
of  the  appellee  and  countersigned  by  the  general  agent  in  Balti- 
more in  the  usual  form.     It  was  the  habit  of  the  appellee  to  send 


118  MARYLAND. 


Busby  i).  North  American  Life  Insurance  Company, 


such  receipts  to  the  general  agent,  partly  filled  up  and  signed  by 
the  proper  officer,  a  month  or  more  prior  to  the  time  when  pre- 
miums became  due  on  policies  within  the  agency,  to  be  counter- 
signed by  the  general  agent,  and  delivered  to  policy  holders  on 
payment  of  their  premiums. 

The  policy,  by  the  non-payment  of  the  premium  at  the  time  it 
was  due,  having  lapsed  and  become  forfeited,  the  main  question 
on  the  trial  was,  whether  the  forfeiture  had  been  waived  and  the 
policy  revivedA 

In  the  course  of  the  trial,  the  appellant  proposed  to  prove  that 
there  existed  a  usage  among  all  general  agents  of  foreign  insur- 
ance companies  doing  business  in  the  city  of  Baltimore,  and  in 
this  State  generally,  and  among  domestic  insurance  companies,  to 
accept  premiums  after  the  time  when  they  became  due  and  pay- 
able by  the  terms  of  the  policies,  and  to  deliver  to  the  policy 
holders  the  receipts  of  the  companies  therefor,  as  of  the  date 
when  the  premiums  were  due  ;  and  also  proposed  to  prove  that 
it  had  been  the  usage  of  the  appellee  for  more  than  ten  years 
past  to  authorize,  by  parol  license,  its  general  agents  in  the  State 
of  Missouri  to  receive,  after  they  became  due,  premiums  and  re- 
newal premiums  on  its  policies  issued  to  parties  in  that  State, 
and  to  furnish  such  agents  with  receipts  to  be  delivered  to  the 
policy  holders,  dated  as  of  the  time  when  the  premiums  became 
due,  and  that  such  usage  was  general  and  universal  with  the  ap- 
pellee's agents  in  that  State,  with  the  knowledge  and  approval 
of  the  appellee.  This  proffer,  on  the  part  of  the  appellant,  was 
rejected  by  the  court  below,  and  such  rejection  forms  the  subject 
of  the  first  three  bills  of  exception  taken  by  the  appellant. 

That  the  court  below  was  right  in  rejecting  the  proposed  evi- 
dence we  think  is  clear  beyond  all  doubt.  The  policy  itself,  as 
we  have  seen,  contained  express  provisions  upon  the  subject,  not 
only  as  to  what  was  required  to  be  done  by  the  policy  holder, 
but  the  consequence  of  failure  to  observe  the  express  stipulations 
therein,  in  respect  to  the  non-payment  of  the  premium  at  the 
time  when  due.  To  have  allowed  the  proposed  evidence  to  be 
given  in  this  case  would  have  violated  a  well  established  rule 
upon  the  subject,  which  is,  that  such  evidence  of  usage  can  never 
be  received  if  it  b^  repugnant  to,  or  inconsistent  with,  the  terms 
of  the  contract ;  for  otherwise  it  would  not  go  to  interpret  and 
explain,  but  to  contradict  what  the  parties  have  reduced  to  writ- 
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ing  as  the  evidence  of  their  agreement.  And  in  order  to  estab- 
lish an  inconsistency  between  the  written  contract  of  the  parties 
and  the  usage  or  custom  offered  to  be  proved,  it  is  not  necessary  ■ 
that  the  former  should,  in  express  terms,  exclude  the  latter  ;  but 
if  it  appear  from  the  instrument,  either  expressly  or  by  implica- 
tion, that  the  parties  did  not  mean  to  be  governed  by  usage,  no 
evidence  respecting  it  can  be  received.  Omissions  may  be  sup- 
plied in  some  cases  by  the  introduction  of  such  proof,  but  it  can- 
not prevail  over  or  nullify  the  express  provision  and  stipulations 
of  the  contract.  It  can  only  be  admitted  either  as  an  aid  to  in- 
terpretation where  the  meaning  of  the  contract  is  equivocal  or 
obscure,  or  to  add  some  incident  consistent  with  the  terms  of  the 
contract,  but  about  which  the  parties  are  silent.  Appleman  v. 
Fisher,  34  Md.  653 ;  Thompson  v.  Mig(/s,  5  Wall.  668 ;  Sowell 
V.  The  Knickerbocker  Life  Ins.  Co.  44  N.  Y.  276 ;  i  2  Taylor's  Ev. 
§  1075. 

But  besides  the  objection  that  the  proposed  evidence  would 
contradict  the  express  stipulations  of  the  parties,  it  was  objection- 
able on  other  grounds.  It  was  not  proposed  to  show  that  the 
usage  had  reference  to  policies  containing  stipulations  like  the 
one  before  us,  or  within  what  time,  after  the  premium  became 
due  by  the  terms  of  the  policies,  they  were,  by  the  usage,  receiv- 
able ;  nor  was  it  proposed  to  be  shown  that  the  appellant  had 
knowledge  of,  or  was  in  the  least  influenced  by,  or  that  she  re- 
lied on  the  existence  of  such  usage.  And  as  to  the  existence  of 
the  usage  in  the  State  of  Missouri,  authorized  by  the  appellee  to 
be  observed  by  its  agents,  that  manifestly  can  have  nothing  to  do 
with  this  case.  By  the  very  terms  of  the  policy  sued  on,  the  ap- 
pellant expressly  stipulated  that  it  should  be  at  the  option  of  the 
appellee  whether  any  premium  should  be  received  after  the  time 
designated  for  its  payment,  and  that  all  receipts  of  premiums,  at 
any  time  past  due,  except  as  provided  in  the  policy,  were  to  be 
viewed  by  the  parties  in  interest  as  acts  of  courtesy  of  the  com- 
pany, and  in  no  case  to  be  considered  as  precedents  or  waiver  of 
the  forfeiture  of  the  policy,  according  to  its  express  conditions. 
No  matter,  therefore,  in  what  number  of  instances  the  appellee 
may  have  exercised  its  option  to  receive  past  due  premiums,  such 
acts  would  neither  constitute  a  usage,  nor  make  precedents  that 

» Ante,  yoL  2,  p.  132. 
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would  conclude  it,  and  justify  the  appellant  in  the  non-observance 
of  the  express  requirement  of  the  policy  with  respect  to  the  pay- 
ment of  the  premium.  We  think,  therefore,  that  there  was  no 
error  in  the  court's  ruling  on  the  first  three  exceptions  of  the  ap- 
pellant. 

The  fourth  exception  taken  by  the  appellant  was  to  allowing 
the  appellee  to  read  in  evidence  tQ  the  jury  the  contract  between 
the  appellee  and  its  agent  Snell,  whereby  the  powers  and  duties 
of  the  latter  were  defined.  In  allowing  the  reading  of  this  paper, 
we  think  the  court  committed  no  error.  It  was  one  of  the  modes 
of  proving  the  extent  of  the  agent's  authority,  and  is  always  al- 
lowed where  there  is  a  question  whether  a  particular  act  is  within 
the  powers  and  authority  delegated  to  the  agent.  2  Greenl.  Ev. 
§§  61  and  63.  It  is  true  the  appellant  was  in  no  manner  con- 
cluded ;  but  the  question  to  be  investigated  was,  whether  the  act 
of  the  agent  was  within  the  scope  of  his  authority,  and  that  being 
the  nature  of  the  question,  it  was  competent  to  the  appellee  on 
its  part  to  show  what  authority  over  the  subject  had  been  con- 
ferred upon  the  agent ;  and  the  authority  being  in  writing,  the 
rules  of  evidence  required  the  production  of  the  'WTiting  before 
other  evidence  upon  the  subject  could  have  been  offered  by  the 
appellee.  On  the  other  hand,  the  appellant  was  bound  by  no 
such  rule.  She  was  at  liberty  to  rely,  either  upon  the  express 
delegation  of  authority,  or  upon  the  authority  as  it  might  be  in- 
ferred from  the  habit  and  course  of  dealing  between  the  parties, 
or  upon  the  subsequent  ratification  and  adoption  of  the  act  of 
the  agent  by  the  principal. 

Having  thus  disposed  of  the  exceptions  relating  to  questions  of 
evidence,  we  come  now  to  the  prayers  for  instruction  to  the  jury, 
which  were  offered  and  ruled  upon  at  the  trial.  All  those  on 
the  part  of  the  appellant  were  rejected ;  while  on  the  part  of  the 
appellee  there  is  a  single  prayer  in  the  record,  by  the  granting  of 
which  the  court  instructed  the  jury  that  the  policy  sued  on  had 
become  lapsed  or  forfeited  by  the  non-payment  of  the  premium 
as  required  by  the  terms  of  the  contract,  and  that  there  was  no 
legal  evidence  in  the  case  from  which  they  could  find  that  the 
policy  was  ever  revived,  or  the  forfeiture  thereof  waived  by  the 
appellee,  and  therefore  their  verdict  should  be  for  the  appellee, 
which  was  rendered  accordingly. 

It  is  obvious  if  this  instruction  be  correct,  it  renders  altogether 
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unnecessary  an  examination  of  the  several  prayers  of  the  appel- 
lant, and,  therefore,  we  shall  first  examine  into  the  correctness  of 
the  instruction  given  by  the  court  at  the  request  of  the  appellee. 

IJhat  the  policy  had  lapsed  or  become  forfeited  by  the  non-pay- 
ment of  the  premium  as  required,  is  not  a  controverted  question 
in  the  case.  That  is  conceded.  But  whether  upon  the  facts  of 
the  case,  taking  all  those  in  favor  of  the  appellant  as  true,  and 
making  the  most  favorable  deductions  therefrom,  the  general 
agent  of  the  appellee  had  authority,  by  /  receiving  the  overdue 
premium  from  the  appellant,  after  the  lapse  of  the  policy,  to  re- 
vive the  policy  so  as  to  bind  the  appellee  ;  or  whether  by  the  re- 
ceipt of  the  premium  by  the  agent,  and  its  transmission  by  him 
to  the  appellee,  and  its  retention  under  all  the  circumstances  of 
the  case,  the  appellee  is  to  be  taken  as  having  adopted  or  ratified 
the  act  of  the  agent,  and  thus  waived  the  forfeiture  and  revived 
the  policy,  are  the  questions  to  be  determined  under  the  instruc- 
tion given  by  the  court. 

1.  The  policy  of  insurance  constituted  the  contract  between 
the  parties ;  and,  as  we  have  seen,  that  instrument  expressly  pro- 
vided that,  in  case  the  premium  was  not  paid  at  the  time  when 
due  by  the  terms  of  the  policy,  the  appellee  should  not  be  lia- 
ble, and  the  policy  should  cease  and  determine.  Upon  default, 
therefore,  in  the  payment  of  the  premium,  as  required  by  the 
terms  of  the  policy,  that  instrument  became  a  nullity,  and  was 
no  longer  of  any  efEect  whatever,  and  it  could  only  be  revived 
and  the  risk  resumed  at  the  option  of  the  appellee. 

Now,  it  is  not  pretended  that  the  general  agent  in  charge  of 
the  branch  office  in  Baltimore  had  any  power  to  conclude  con- 
tracts of  insurance,  and  to  issue  policies  in  the  name  of  the  ap- 
pellee ;  nor  is  it  pretended  that  he  could  bind  the  company  to 
issue  a  policy  without  its  approval,  or  to  assume  any  risk  that  it 
did  not  approve.  His  duties  and  course  of  dealing  were,  to  re- 
ceive applications  and  forward  them  to  the  home  office,  there  to 
be  approved  or  rejected,  and,  if  approved,  policies  were  issued 
and  transmitted  to  the  agent,  to  be  delivered  to  the  applicants 
upon  compliance  with  the  condition  precedent.  This  was  the 
course  of  proceeding  by  which  the  appellant  obtained  her  policy ; 
and  it  is  not  shown  that  there  ever  was  any  exception  to  this 
mode  of  transacting  the  business  between  the  agent  and  his  prin- 
cipal.     The  agent  was  clothed  with  authority  to  receive  pre- 
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miums  from  the  policy  holders,  by  exhibiting  a  receipt  executed 
at,  and  furnished  from,  the  home  office,  and  all  the  premiums 
that  were  paid  by  the  appellant,  except  one,  appear  to  have  been 
paid  upon  receipts  of  this  character.  The  record  does  not  dis- 
close the  slightest  evidence  to  justify  the  conclusion  that  the  ap- 
pellant was  ever  induced  to  believe,  or  that  she  was  justified  in 
believing,  that  the  agent  possessed  authority  to  change  or  vary, 
in  any  manner,  the  terms  and  stipulations  of  the  contract ;  and 
if  he  possessed  no  such  power,  he  certainly  possessed  none  to 
remit  a  forfeiture  and  revive  the  contract  after  it  had  lapsed  and 
become  void  by  the  appellant's  own  default. 

The  principle  seems  to  be  well  settled  that  where  the  author- 
ity of  the  agent  does  not  extend  to  making  a  new  contract  of  in- 
surance, he  cannot  waive  a  forfeiture  and  revive  a  contract  that 
has  expired.  This  question  is  decided  in  a  well  considered  case 
in  the  supreme  court  of  Connecticut,  where  it  was  held,  in  an 
action  on  a  life  policy  which  declared  that  it  was  not  to  be  bind- 
ing until  countersigned  by  the  agent  and  delivered,  and  the  ad- 
vance premium  paid,  and  these  were  the  only  words  expressive 
of  the  agent's  authority,  that  he  was  not  authorized  to  accept  a 
subsequent  premium  after  the  time  at  which  the  policy  expired 
by  reason  of  the  non-payment  of  such  premium  at  the  proper 
time.  Bouton  v.  The  Amer.  Mut.  Life  Ins.  Go.  25  Conn.  542.^ 
The  court,  in  the  course  of  its  opinion  in  that  case,  said :  "  We 
think  that  he  (the  agent)  was  not  empowered  to  receive  any 
premium  which  was  not  paid  according  to  the  requirements  of 
the  policy  —  that  is,  in  advance.  That  instrument  was  his  sole 
guide  in  regard  to  what  he  should  do  under  it.  The  contract 
was  to  be  made  by  the  defendants,  and  not  by  him,  excepting  in 
the  capacity  of  their  agent ;  he  was  not  authorized  to  alter  or 
vary  it,  or  depart  in  any  respect  from  it,  or  dispense  with  the  ful- 
filment of  its  conditions  by  the  insured,  or  discharge  it,  or  revive 
it  after  it  had,  by  its  terms,  ceased  to  be  obligatory  on  his  princi- 
pal by  a  waiver  of  a  compliance  with  its  provisions  or  otherwise. 
These  must  be  done  by  the  parties  to  the  contract.  He  was  only 
authorized  to  act  in  pursuance  of  it,  ai;id  then  so  far  only  as  it 
gave  him  authority.  He  could  exercise  only  the  power  delegated 
to  him,  and  no  power  is  delegated  to  him  to  depart  from  the 
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terms  of  the  policy.  It  surely  is  not  necessary  to  cite  books  to 
show  that  an  agent,  authorized  only  to  execute  a  contract  in  be- 
half of  one  of  its  parties,  has  no  power  to  vary  it  or  dispense 
with  its  execution  by  the  other,  or  that  one  authorized  by  a  per- 
son to  receive  a  payment  of  a  sum  of  money  from  another  on 
and  pursuant  to  a  conditional  contract  which  requires  such  pay- 
ment to  be  made  at  a  specified  time,  is  thereby  empowered  to  au- 
thorize or  waive  a  breach  of  such  condition."  The  question  is 
also  very  fuUy  considered  in  the  case  of  Catoir  v.  Amer.  Life 
Insurance  and  Trust  Co.  23  N.  J.  Rep.  487,^  and  decided  the 
same  way.  The  fact  that  the  agent  held  the  receipt  of  the  ap- 
pellee, transmitted  to  him  from  the  home  office,  regularly  exe- 
cuted, and  only  requiring  to  be  countersigned  by  him  to  enable 
him  to  receive  the  money  due  on  the  policy,  has  been  much  re- 
lied on  as  evidence  of  authority  in  the  agent  to  receive  the  over- 
due premium  and  waive  the  forfeiture.  But  that  fact  must  be 
taken  in  connection  with  the  regular  course  of  dealing  between 
the  home  office  and  the  agent,  as  shown  by  the  appellant's  evi- 
dence, and  also  in  connection  with  what  is  expressly  provided  for 
on  the  face  of  the  policy.  It  is  not  to  be  presumed  that  the  re- 
ceipt was  transmitted  to  the  agent  to  be  used  by  him  in  any 
other  manner  than  as  required  and  authorized  by  the  policy. 

2.  It  being  clear  that  the  agent  possessed  no  authority,  either 
expressed  or  implied,  to  waive  the  forfeiture  of  the  policy,  the 
next  question  is,  whether  the  appellee  has  adopted  or  ratified  the 
act  of  the  agent  in  receiving  the  premium  after  the  policy  became 
forfeited.  This  depends  upon  the  circumstances  under  which  the 
premium  was  received  by  the  appellee. 

According  to  the  uncontroverted  evidence  in  the  case,  the  over- 
due premium,  upon  being  received  of  the  appellee  by  the  agent, 
was  entered  in  a  genera.1  account  kept  by  the  latter  with  the  ap- 
pellee, without  any  entry  or  memorandum  disclosing  the  date 
when  received  or  any  of  the  circumstances  attending  the  transac- 
tion, and  which  account  was  transmitted  to  the  appellee  on  the 
1st,  and  received  by  it  on  the  3d  of  July,  1872. 

The  record  does  not  disclose  the  slightest  evidence  that  the  ap- 
pellee possessed  any  information  whatever  in  regard  to  the  appel- 
lant's default  in  payment  of  the  premium,  or  that  the  policy  had 

i  Ante,  vol.  l,  p.  336, 
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become  forfeited  before  the  premium  had  been  received  by  the 
agent,  mitil  some  time  after  the  death  of  the  party  upon  whose 
life  the  policy  was  issued.  In  order  to  fix  the  liability  of  the 
appellee,  by  means  of  ratification  or  adoption  of  the  act  of  the 
agent,  it  was  necessary  that  the  appellant  should  have  made  it 
appear  that  the  appellee  possessed  knowledge,  at  the  time  of  the 
alleged  ratification  or  adoption,  oi  all  the  material  facts.  With- 
out evidence  of  such  knowledge,  ratification  or  adoption  cannot 
be  imputed  to  the  appellee.  Adams  Ex.  Co.  v.  Trego,  35  Md.  69 ; 
Security  Ins.  Co.  v.  Fay,  22  Mich.  467.  In  this  important  par- 
ticular there  is  an  entire  failure  of  evidence.  Nor  is  there  any 
evidence  in  the  record  from  which  it  could  be  concluded  that  the 
appellant  had  been  deceived  as  to  her  rights  under  the  contract, 
farther  than  she  may  have  been  misled  by  her  own  ignorance  of 
what  was  plainly  required  of  her  by  the  terms  of  the  contract. 
On  the  contrary,  she  had  her  attention  specially  called  to  the 
rules  of  the  company,  and  was  fully  informed  by  the  letter  from 
the  appellee's  agent  of  the  15th  of  June,  1872,  of  the  consequences 
of  allowing  the  policy  to  lapse  by  non-payment  of  premium.  By 
that  notice  she  was  informed  that  if  the  policy  was  allowed  to  be 
forfeited  for  non-payment  of  premium,  as  required  by  its  terms, 
the  risk  would  only  be  resumed  upon  a  new  medical  examination, 
the  certificate  of  which  to  be  first  submitted  to  and  approved  at 
the  home  ofiice.  She  was  thus  fully  informed  not  only  that  the 
policy  would  lapse  by  non-payment  at  the  time  stipulated,  but, 
in  that  event,  that  it  could  only  be  revived  by  the  consent  and 
approval  of  the  home  office  of  the  appellee,  thus  in  express  terms 
excluding  the  power  of  the  agent  to  revive  the  policj\  This  ex- 
plicit notification  should  have  admonished  the  appellant  of  the 
necessity  of  being  punctual  in  observing  the  terms  of  the  policy. 
By  her  letter  to  the  agent  of  the  28th  of  June,  inclosing  the  order 
for  the  past  due  premium,  she  admits  that  she  had  allowed  the 
time  to  pass,  but  excuses  her  delay  by  referring  to  her  difficulties 
in  getting  money.  However  strongly  this  may  have  appealed  to 
the  indulgence  of  the  appellee,  it  afforded  no  legal  justification 
for  the  violation  of  an  express  condition  of  her  contract. 

It  was  strongly  urged,  in  the  argument  for  the  appellant,  that, 
notwithstanding  the  appellee  may  not  have  known  at  the  time  of 
the  receipt  of  the  account  from  the  agent,  embracing  the  premium 
paid  by  the  appellant,  nor  until  after  the  death  of  the  party  upon 
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whose  life  the  policy  issued,  that  the  policy  had  lapsed  before  the 
premium  was  paid  ;  yet,  inasmuch  as  the  premium  thus  paid  was 
not  actually  returned  before  suit  brought,  the  law  will  imply  an 
adoption  of  the  unauthorized  act  of  the  agent,  and  that  the  ap- 
pellee is  thereby  estopped  to  deny  the  agent's  authority.  But  in 
this  we  do  not  agree. 

There  is  no  doubt  of  the  general  proposition,  that  if  an  unau- 
thorized act  be  done  by  an  agent  in  the  name  of  his  principal, 
when  the  latter  is  once  fully  informed  of  what  has  been  done  in 
his  behalf,  he  is  bound,  if  dissatisfied,  to  express  his  dissatisfaction 
within  a  reasonable  time,  and,  as  far  as  he  can,  to  restore  the  other 
party  to  his  former  position.  2  Greenl.  Ev.  §  6Q.  But,  in  this 
case,  the  appellee,  within  a  reasonable  time,  indeed  at  once,  after 
being  informed  of  the  circumstances  attending  the  receipt  of  the 
premium  by  the  agent,  disclaimed  the  act,  and  although  the 
money  was  not  actually  returned,  the  appellee  was  notified  of 
the  appellant's  claim  for  the  amount  of  the  policy,  which  excluded 
the  idea  that  the  money  received  for  the  premium  would  be  ac- 
cepted by  the  appellant  in  return.  The  appellee,  however,  did 
offer  to  furnish  the  appellant  a  paid  up  policy  for  amount  of  pre- 
miums received,  including  that  paid  the  agent  on  the  28th  of 
June,  1872,  and  as  this  would  have  been  payable  at  once,  it*was 
equivalent  to  an  offer  to  return  the  money. 

In  the  case  of  the  Steam  Nav.  Co.  v.  Dandridge,  8  Gill  &  John. 
248,  an  action  on  a  contract  for  towing  vessels  and  cargo  out  of 
the  harbor  of  Baltimore  by  the  defendant,  and  where  the  ques- 
tion of  the  agent's  authority  to  make  the  contract  was  involved, 
the  court  below  instructed  the  jury,  "  that  if  the  consideration  for 
the  towing  out  of  the  plaintiff's  vessel,  as  agreed  on  between  I. 
and  M.,  was  collected  by  one  of  the  defendant's  agents,  on  their 
way  out  of  the  ice  and  paid  over  to  the  defendants,  who  have 
ever  since  retained  the  same,  as  also  all  the  other  money  that  was 
received  from  the  other  vessels  towed  out  of  the  ice  at  the  same 
time,  then,  the  said  facts  are  in  law  an  adoption  of  the  con- 
tract, under  which  said  money  was  paid  by  the  plaintiff,  and  that 
said  contract  is  as  binding  on  defendants  as  if  there  was  clear  evi- 
dence of  a  precise  authority  from  defendants  to  M.  to  enter  into 
said  contract  on  their  account."  That  instruction  was  pronounced 
erroneous  by  this  court,  because  the  jury  were  not  required  to 
find  that  the  defendants  knew  on  what  account  the  money  paid 
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to  them  was  received,  or  that  they  knew  the  terms  of  the  contract 
on  which  the  money  was  paid.  If,  said  the  court,  the  jury  failed 
to  find  either  of  those  facts,  and  they  were  not  instructed  that  the 
finding  of  either  was  necessary,  they  were  not  at  liberty  to  find, 
nor  was  it  an  inference  of  the  law,  that  the  defendants  adopted  the 
contract  under  which  the  money  was  paid. 

The  ruling  in  that  case  is  quite  applicable  to  this,  and  would 
seem  to  be  a  full  answer  to  much  of  the  very  able  argument  that 
was  made  for  the  appellant. 

The  case  of  Miller  v.  The  Life  Ins.  Co.  12  WaU.  285,i  was 
relied  on  with  apparent  confidence  by  the  appellant's  counsel,  as 
an  authority  bearing  strongly  upon  some  of  the  positions  taken 
by  him  in  his  argument.  But  that  case,  when  examined,  will  be 
found  to  be  quite  distinguishable  from  the  present.  The  question 
there  was,  whether  a  waiver  of  a  payment  in  cash  of  the  premium 
had  or  had  not  been  made,  a,nd  as  the  court  below  sitting  in  place 
of  a  jury,  had  found,  as  matter  of  fact,  that  such  payment  had 
been  waived  by  the  company,  the  supreme  court  held,  that  the 
correctness  or  incorrectness  of  such  finding  was  not  open  to  review. 
But  the  defendant  had  offered  a  series  of  prayers,  upon  the  as- 
sumption that  there  was  no  authority  delegated  to  the  agent  to 
waive  the  cash  payment,  and  the  court  said,  that  upon-  such  as- 
sumption, if  well  founded,  it  might  well  be  conceded  that  the 
judgment  ought  to  have  been  the  reverse  of  what  it  was.  And 
in  concluding  their  opinion,  the  court  say :  "  Conditions,  it  is 
sometimes  said,  cannot  be  waived  even  by  a  general  agent;  but 
the  decisive  answer  to  that  suggestion  in  this  case  is  that  the 
policy,  when  properly  construed,  does  not  contain  any  absolute 
condition  that  it  shall  not  attach  or  be  operative  unless  the  cash 
premium  is  first  paid  by  the  insured,  and  in  the  absence  of  any 
such  positive  condition  in  the  policy  it  is  not  necessary  to  enter 
upon  a  discussion  of  that  topic."  So,  as  we  may  perceive,  the 
question  involved  in  that  case  was  quite  different  from  that  in- 
volved in  the  case  before  us. 

Upon  the  whole  case,  we  are  clearly  of  opinion  that  the  court 
below  committed  no  error  in  granting  the  instruction  to  the  jury 
that  there  was  no  evidence  before  them  upon  which  they  could 
find  that  the  forfeited  policy  had  ever  been  revived.  The  judg- 
ment, therefore,  must  be  afiirmed.  J%dgment  affirmed. 


1  AfUe,  vol.  2,  p.  757. 
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A  creditor  may  maintain,  a  bill  in  equity  on  the  Gen.  Sts.  c.  113,  §  2,  to  reach  and  apply  to 
the  payment  of  the  debt  a  policy  of  insurance  on  the  life  of  the  debtor,  assignable  by 
its  terms  and  owned  by  him  ;  and  it  is  immaterial  that  the  insurers  are  a  foreign  corpora- 
tion, if  the  debtor  is  within  this  State. 

Bill  in  equity,  filed  June  9, 1871,  under  the  Gen.  Sts.  c.  113, 
§  2,  by  a  corporation  established  under  the  laws  of  Pennsylvania, 
against  Richard  W.  Sears,  residing  in  this  Commonwealth,  and 
the  Mutual  Life  Insurance  Company,  a  corporation  established  in 
the  city  of  New  York  under  the  law  of  the  State  of  New  York  ;■ 
to  reach  and  apply  in  payment  of  a  debt,  owed  by  Sears  to  the 
plaintiffs,  a  policy  of  insurance  on  his  life,  issued  to  him  by  the 
defendant  corporation  on  September  3,  1863.  The  case  was  re- 
served by  Ames,  J.,  for  the  determination  of  the  full  court,  on  th.e 
bUl,  answer,  and  agreed  facts,  and  is  stated  in  the  opinion. 

O.  E.  Hubbard,  (  W.  Emery  with  him,)  for  the  plaintiffs. 

J.  A.  Loring,  for  the  defendants. 

Chapman,  C.  J.  The  policy  is  admitted  to  be  the  property 
of  Sears.  It  is  by  its  terms  assignable,  the  only  condition  being 
that  written  notice  of  the  assignment  shall  be  given  to  the  com- 
pany, and  due  proof  of  interest  produced  with  proof  of  death. 
It  was  issued  by  the  Mutual  Life  Insurance  Company  of  New 
York,  and  it  is  admitted  that  the  company  is  in  the  habit  of  tak- 
ing up  such  policies  when  they  and  the  holder  can  agree  upon  the 
value.  It  is  an  assignable  chose  in  action.  Palmer  v.  Merrill, 
6  Cush.  282 ;  St.  John  v.  American  Insurance  Go.  3  Kernan,  31. 
And  such  instruments  have  a  market  value,  and  are  often  held  as 
collateral  security.  It  is  quite  like  a  promissory  note ;  and  prom- 
issory notes  are  within  the  statute.  Davis  v.  Werden,  13  Gray, 
305  ;  Moody  v.  Gay,  15  Gray,  457  ;  Orompton  v.  Anthony,  13 
Allen,  33  ;  Barry  v.  Abbot,  100  Mass.  396.  If  it  is  necessary  to 
ascertain  the  value  of  the  policy,  that  can  easily  be  done  hy  a  mas- 
ter, or  otherwise. 

It  is  no  objection  to  the  tiction,  that  the  compajiy  is  situated 
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without  the  jurisdiction  of  the  court.     It  is  sufficient  that  the  de- 
fendant is  within  it.     Moody  v.  Gray,  15  Gray,  457. 

There  is  no  reason  for  exempting  this  species  of  property  from 
this  process,  that  does  not  apply  to  other  cTioses  in  action  ;  and  it 
is  within  the  words  of  the  statute,  which  extends  to  "  any  prop- 
erty, right,  title,  or  interest,  legal  or  equitable,  of  a  debtor  within 
this  State,  which  cannot  be  come  at  to  be  attached  or  taken  on 
execution  in  a  suit  at  law  against  such  debtor." 

The  case  of  Smith  v.  Mutual  Insurance  Co.  14  Allen,  336,  does 
not  apply  to  a  case  like  this,  for  none  of  the  parties  in  that  case 
were  within  the  jurisdiction. 

Decree  for  the  plaintiffs,  with  costs. 


LAtTEETTE  Atek,  Administratrix,  vs.  New  England  Muttjal 
Life  Insurance  Co. 

(109  Mass.  430.     Supreme  Court,  March,  1872.) 

Engaging  in  sea  service.  —  A  policy  of  life  insurance,  conditioned  that  the  insured  should 
not,  without  the  written  consent  of  the  insurers  first  obtained,  engage  in  sea  service,  had 
annexed  to  it  a  permit  to  engage  in  sea  service  on  '*  the  prior  payment  any  year  of  an  ad- 
ditional premium  ;  "  and  the  insured  paid  the  first  additional  premium.  Held,  that  the 
policy  was  forfeited  by  the  continuance  of  the  insured  in  sea  service  for  more  than  a  year 
without  payment  of  another  additional  premium. 

Contract,  by  the*  administratrix  of  the  estate  of  George  F. 
Ayer,  on  a  policy  issued  by  the  defendants  upon  the  life  of  her 
intestate,  dated  August  4,  1869.  The  policy  acknowledged  re- 
ceipt of  the  first  annual  premium,  stipulated  for  the  payment  of 
the  other  annual  premiums  before  August  4  of  each  year,  and 
contained  a  condition  that  the  insured  should  not,  without  consent 
of  the  insurers  previously  obtained  in  writing,  personally  engage 
"  in  working  a  steam-engine  as  engineer,  fireman,  or  in  a  similar 
capacity,  or  as  a  mariner,  engineer,  or  fireman  upon  service  on  any 
sea  or  inland  waters  ;  "  and  there  was  annexed  to  it  the  following 
permit,  dated  August  7, 1869  :  "  On  the  prior  payment  any  year 
of  an  additional  premium  of  five  dollars  "  the  insured  "  has  lib- 
erty to  navigate  as  mariner  or  officer  between  Boston,  Philadel- 
phia, and  Baltimore." 

The  case  was  submitted  to  the  judgment  of  the  superior  court, 
and,  on  appeal,  of  this  court,  on  an  agreed  statement  of  facts,  of 
which  all  that  is  now  material  was  as  follows  :  Upon  the  delivery 
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of  the  policy  to  tlie  insured,  he  paid  the  first  annual  premium 
thereon,  and  also  five  dollars  on  the  permit,  but  never  paid  any- 
thing more  on  either.  During  the  summer  and  autumn  of  1870, 
until  December,  he  was  employed  as  engineer  on  a  steamboat 
running  between  Boston  and  Hingham.    He  died  in  March,  1871. 

L.  M.  Child,  for  the  plaintiff. 

G-.  W.  Baldwin,  for  the  defendant. 

Colt,  J.  The  policy  was  terminated  in  the  lifetime  of  the 
intestate  by  the  violation  of  an  express  condition  in  it  which 
forbids  the  insured  from  personally  engaging  "  in  working  or 
managing  a  steam-engine  as  engineer,  fireman,  or  in  a  similar  ca- 
pacity, or  as  a  mariner,  engineer,  or  fireman  upon  service  on  any 
sea  or  inland  waters."  This  was  a  condition  which  the  insurers 
had  a  right  to  make  one  of  the  terms  of  the  cojitract.  It  was  as- 
sented to  by  the  insured,  and  is  binding  upon  him  unless  waived 
expressly  or  by  implication.  The  permit  was  a  waiver  of  the 
condition  only  to  the  precise  extent  and  in  the  precise  form  stated 
in  it.  The  leave  given  to  the  intestate  to  act  as  engineer  expired 
in  August,  1870,  and  was  not  renewed.  Nor  was  any  premium 
after  the  first  ever  paid  for  the  increased  risk  attending  that  em- 
ployment, and  yet  he  continued  to  be  engaged  in  the  forbidden 
and  hazardous  business  until  December  following. 

There  is  no  pretence  of  a  waiver  by  implication  such  as  would 
arise  from  a  receipt  of  premium  after  a  breach  has  occurred  of 
which  the  company  either  had  or  ought  to  have  had  knowledge. 
There  was  never  any  payment  of  premium  here  except  the  first. 

This  violation  of  the  contract  of  insurance  worked  an  absolute 
forfeiture  of  the  right  of  the  insured  under  the  policy,  and  one 
against  which  the  St.  of  1861,  c.  186,  affords  no  relief.  Without 
considering  the  other  points  discussed,  upon  this  ground  alone 

Judgment  must  be  for  the  defendants. 


Amicable  Mutual  Life  Insukance  Company  vs.  John  S. 
Sedgwick  &  others. 

(110  Mass.  163.     Supreme  Court,  September,  1872.) 

Commianons  of  Agent.    Bond.    SzH-ed'es.*— An  insurance  company  appointed  an  agent,  to 

be  paid  by  certain  commissions,  with  a  guaranty  that  they  should  amount  to  a  specified 

sum  monthly,  the  agency  to  be  terminated  by  either  party  at  three  months'  notice.    The 

agent  gave  bond  conditioned  faithfully  to  conform  to  all  instructions  of  the  company  and 

VOL.  IV.  9 


130  MASSACHUSETTS. 

Auiicitble  Mutual  Life  Insurance  Company  v.  Sedgwick. 

to  remit  to  them  all  suras  received,  less  his  commissions.  The  sureties  on  the  bond  Icnew 
the  teims  of  the  appointment.  Subsequently  the  company  and  the  agent  agreed,  without 
the  knowledge  of  the  sureties,  that  he  should  receive  increased  commissions,  but  give  up 
all  claim  on  the  guaranty.  Held,  that  this  change  iu  the  mode  of  compensation  did  not 
discharge  the  sureties. 
A  bond  reciting  that  the  obligor  had  been  appointed  agent  to  an  insurance  company,  bound 
him  to  conform  to  all  instructions  and  to  remit  all  moneys  which  he,  as  agent,  should  re- 
ceive. Subsequently  he  resigned  his  agency  in  writing,  and  the  company  accepted  it  also 
in  writing,  but  he  continued  to  be  employed  by  them.  Held,  that  the  bond  did  not 
cover  any  default  after  the  time  of  his  resignation. 

CoNTKACT  against  John  S.  Sedgwick,  Mary  E.  Sedgwick,  and 
George  W.  Randall,  on  a  bond  for  |2,000  dated  September  2, 
1869,  entered  into  by  John  S.  Sedgwick  as  principal,  and  the 
other  defendants  as  sureties,  the  condition  of  which  was  as  fol- 
lows :  "  If  the  above  bonded  John  S.  Sedgwick,  who  has  been 
appointed  agent  of  the  Amicable  Mutual  Life  Insurance  Com- 
pany, shall  faithfully  conform  to  all  instructions  and  directions 
which  he,  as  such  agent,  may  at  any  time  receive  from  the  said 
Amicable  Mutual  Life  Insurance  Company,  and  shall,  on  the 
first  day  of  each  month,  remit  to  the  office  of  the  company  all 
moneys  received  by  him,  not  previously  remitted,  as  such  agent, 
less  his  commissions,  together  with  his  account  of  the  same,  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  fuU 
force." 

The  case  was  referred  by  the  superior  court  to  an  auditor, 
whose  report,  which  it  was  agreed  should  be  taken  as  a  statement 
of  facts  on  which  such  judgment  should  be  rendered  as  was  re- 
quired by  law,  was  substantially  as  follows :  — 

John  S.  Sedgwick  was  appointed  on  August  16, 1869,  agent  of 
the  plaintiffs  by  a  letter  from  them,  in  which  they  agreed  that 
his  commissions  should  be  twenty-five  per  cent,  of  first  premiums, 
and  five  per  cent,  of  renewal  premiums,  guaranteed  that  his  in- 
come from  commissions  should  not  fall  short  of  f  166.66  a  month, 
and  stipulated  that  the  agreement  might  be  terminated  by  thirty 
daj's'  notice  from  either  party.  John  S.  Sedgwick  accepted  the 
appointment,  and  with  the  other  defendants  executed  the  bond 
declared  on,  the  other  defendants  knowing,  before  they  signed 
the  bond,  the  terms  of  his  appointment. 

On  February  19,  1870,  the  plaintiffs  and  John  S.  Sedgwick 
a^eed  in  writing  that  he  should  relinquish  all  claim  to  the  guar- 
anty and  receive  in  lieu  thereof  an  increase  in  his  commissions,  so 
that  he  should  have  thirty  per  cent,  of  first  premiums  and  five 
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per  cent,  of  renewal  premiums.  At  this  time  there  had  been  no 
breach  of  the  condition  of  the  bond.  On  August  29,  1870,  John 
S.  Sedgwick  notified  the  plaintiffs  in  writing  of  his  resignation  of 
the  agency,  to  take  effect  October  30,  1870,  and  the  plaintiffs 
accepted  it.  On  October  30,  he  was  a  defaulter  in  his  accounts 
■with  the  plaintiffs  to  the  amount  of  $409.90. 

He  continued  to  render  services  to  the  plaintiffs,  to  solicit  busi- 
ness for  them,  and  to  collect  and  receive  moneys  due  them  until 
May,  1871,  when  he  ceased  entirely  to  act  for  them,  being  then  a 
defaulter  to  the  amount  of  $615.81.  The  defendants,  Mary  E. 
Sedgwick  and  Randall,  contended  that  they  were  not  liable  for 
any  default  after  February  19,  1870,  and  all  the  defendants  con- 
tended that  they  were  not  liable  for  any  default  after  October  30, 
1870. 

The  superior  court  ordered  judgment  for  the  plaintiffs  for 
1615.81  against  all  the  defendants,  and  they  appealed. 

J.  M.  Stehhins,  for  the  plaintiffs. 

M.  P-  Knowlton,  (L.  White  with  him,)  for  the  defendants, 
cited  Bigelow  r.  Bridge,  8  Mass.  275  ;  Boston  Rat  Manufactory 
T.  Messinger,  2  Pick.  223  ;  Amherst  Bank  v.  Root,  2  Met.  522, 
543,  548,  556 ;  Crrocers'  Bank  v.  Kingman,  16  Gray,  474 ;  Miller 
V.  Stewart,  9  Wheat.  681 ;  Bamford  v.  i7e«,  3  Exch.  380  ;  North 
Western  Railway  Co.  v.  Whinray,  10  Exch.  77;  Watts  y.  Shuttle- 
worth,  5  H.  &  N.  235  ;  Kitson  v.  Julian,  4  E.  &  B.  853  ;  Bohhin 
Y.  Bradley,  17  Wend.  422  ;  Rowan  v.  Sharp's  Rifle  Manuf.  Qo. 
33  Conn.  1. 

Ames,  J.  The  bond  declared  upon  is  a  guaranty  of  the  hon- 
esty and  good  faith  of  John  S.  Sedgwick,  in  the  fulfilment  of  has 
duties  as  the  plaintiffs'  agent.  It  stipulates,  in  the  most  general 
terms,  that  he  "  shall  faithfully  conform  to  all  instructions  and 
directions  which  he,  as  such  agent,  may  at  anytime  receive  from" 
them,  "  and  shall,  on  the  first  day  of  each  month,  remit  to  the 
office  of  the  company  all  moneys  received  by  him,  not  previously 
remitted,  as  such  agent,  less  his  commissions,  together  with  his 
account  of  the  same."  It  does  not  recite  what  his  duties,  in  other 
respects,  are  to  be,  nor  what  shall  be  the  rate  or  amount  of  his 
commissions.  As  he  has  proved  to  be  a  defaulter,  the  plaintiffs 
are  entitled  to  maintain  their  action,  unless  some  sufficient  reason 
to  the  contrary  appears  in  the  auditor's  report. 

It  is  found  by  the  auditor  that  whatever  default  occurred  in 
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the  agent's  accounts,  was  of  a  date  subsequent  to  February  19, 
1870,  and  that  at  that  date  a  new  arrangement  was  made  be- 
tween him  and  the  plaintiffs,  which  changed  his  remuneration. 
The  original  contract  contained  on  their  part  a  guaranty  that  his 
commissions  should  not  be  less  than  a  certain  monthly  sum,  and 
by  the  modification  agreed  upon  in  the  written  contract  of  Feb- 
ruary 19,  1870,  the  agent  relinquished  all  claim  to  that  guaranty 
thereafter,  and  was  to  receive  in  place  of  such  guaranty  an  in- 
crease of  commissions.  The  sureties  on  the  bond  had  no  knowl- 
edge of  this  new  arrangement,  and  they  insist  that  it  was  a  new 
appointment,  and  was  such  a  change  in  the  contract  as  to  dis- 
charge them  from  their  liability  upon  the  bond.  But  there  is  no 
ground  for  saying  that  this  new  agreement  affected  the  identity 
of  the  office  which  he  held,  or  of  the  duties  which  he  was  bound 
to  perform.  He  was  still  to  collect  and  remit  moneys,  and  to 
receive  his  compensation  in  the  form  of  commissions.  The  guar- 
anty that  his  monthly  commissions  should  not  be  less  than  a  cer- 
tain sum,  being  accompanied  with  a  provision  that  the  contract 
should  be  terminable  at  the  will  of  either  party  upon  thirty  days' 
notice,  did  not  make  him  an  agent  at  a  fixed  salary.  In  this  re- 
spect the  case  differs  from  Northwestern  Railway  Go.  v.  Whinray, 
10  Exch.  77,  in  which  it  was  held  that  when  the  mode  of  com- 
pensation to  an  agent  was  changed  from  a  definite  salary  of  £100 
a  year  to  a  commission  upon  the  amount  of  sales  which  the  agent 
might  make,  the  effect  of  the  change  was  to  exonerate  the  sure- 
ties of  the  agent.  But  in  the  case  at  bar,  the  compensation  was 
to  be  by  commissions.  All  parties  must  have  understood  that  it 
was  to  be  in  proportion  to  the  business.  There  is  nothing  in  the 
bond,  or  the  letter  of  appointment,  importing  that  the  guaranty, 
as  to  the  amount,  should  prevent  the  plaintiffs  from  withdrawing 
from  the  contract,  if  it  proved  burdensome.  The  effect  of  the 
arrangement  of  February  19,  1870,  was  therefore  to  continue  the 
same  contract,  requiring  the  same  duties  as  before,  but  at  what 
might  prove  a  reduced  compensation  or  an  increased  one,  accord- 
ing to  the  amount  of  business  done.  In  Frank  v.  Hdwards,  8 
Exch.  214,  it  was  held  that  a  reduction  of  the  salary  of  an  officer 
after  his  appointment  did  not  operate  as  a  discharge  of  the  sure- 
ties on  his  official  bond.  Parke,  B.,  in  delivering  the  judgment 
of  the  court,  says  :  "  If  the  sureties  had  thought  that  the  amount 
of  the  salary  was  an  essential  ingredient  in  the  contract,  they 
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ought  to  have  taken  care  to  have  had  a  stipulation  inserted  in  the 
condition  of  the  bond,  that  they  would  be  liable  only  so  long  as 
the  overseer  was  continued  at  the  same  salary."  In  the  case  at 
bar,  there  is  nothing  in  the  bond  that  imports  that  the  commis- 
sion was  to  be  unchangeable,  or  that  the  liability  of  the  sureties 
depended  on  the  continuance  of  the  guaranty.  There  is  no  evi- 
dence that  the  change  as  to  the  remuneration  subjected  the  sure- 
ties to  any  greater  or  other  risk  than  they  intended  to  assume. 
The  bond  was  a  general  guaranty  that  the  agent  would  account 
faithfully  and  punctually  for  all  money  collected  by  him  in  that 
capacity,  less  his  commissions,  whatever  they  might  be.  The 
course  of  dealing,  the  mode  of  accounting,  and  the  method  of 
transacting  the  business,  are  not  provided  for  by  the  terms  of  the 
bond.  Stewart  v.  M'Kean,  10  Exch.  675.  It  is  not  contended 
that  the  amount  guaranteed  was  to  be  paid  in  any  other  mode 
than  by  deducting  it  from  the  amount  received  by  the  agent  for 
premiums. 

The  majority  of  the  court  agree  in  holding  that  upon  the  writ- 
ten resignation  by  the  agent,  to  take  effect  at  a  future  day,  and 
its  acceptance  in  writing  by  the  plaintiffs,  his  agency  under  the 
appointment  contemplated  by  the  bond  came  to  an  end.  If  he 
continued  after  that  day  to  act  in  the  same  capacity,  it  must  be 
considered  as  the  result  of  some  new  arrangement,  equivalent  to 
a  new  appointment,  to  which  the  bond  in  suit  did  not  apply.  As 
we  find  that  there  has  been  a  breach  of  the  bond,  the  plaintiffs 
are  therefore  entitled  to  a  judgment  against  all  the  defendants  for 
the  penal  sum,  but  the  execution  can  only  issue  for  the  amount 
found  by  the  auditor,  as  the  defalcation-  on  October  30,  1870, 
namely,  $409.90,  with  interest  from  the  time  when  payment 
should  have  been  made. 


NoBTH  America  Lite  Instjeance  Co.  vs.  John  T.  Wilson. 

(Supreme  Court,  Massachusetts,  1873.) 

Action.  —  One  who  is  not  a  party  to  a  contract  of  life  insurance,  though  he  be  the  insured 
cannot  maintain  an  action  to  recover  the  premiums  paid,  or  the  surrender  value  of  the 
policy,  on  the  ground  of  misrepresentations  made  by  the  company's  agent  in  obtaining 
the  risk. 

The  case  is  stated  in  the  report  of  the  referee. 

Report  oe  referee.  —  The  evidence  in  this  case  tended  to 
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show  that  the  defendant  in  review  negotiated  a  contract  of  life 
insurance  with  the  North  America  Life  Insurance  Company,  the 
plaintiff  in  review,  through  one  Pierce,  a  sub-agent  of  the  com- 
pany, who  was  employed  by  their  general  agent  only  to  solicit  and 
receive  applications  for  insurance,  and  to  deliver  policies  issued  by 
the  company,  but  not  to  collect  premiums,  and  who  was  not  au- 
thorized to  make  any  contract  that  the  company  would  buy  back 
the  policy.  That  said  Pierce  in  November,  1869,  solicited  de^ 
fendant's  patronage  for  the  plaintiff  company,  representing  that 
the  company  had  many  advantages  over  others ;  that  there  was 
no  danger  of  losing  in  the  company ;  that  if  the  defendant  Wilson 
took  a  loan,  the  dividends  of  the  company  would  carry  the  loans, 
or  would  pay  them  at  the  end  of  two  years  ;  that  at  the  end  of 
two  years  the  policy  would  have  a  value,  and  could  be  surren- 
dered, and  the  company  would  pay  back  the  value  of  the  policy 
in  cash,  which  could  be  reached  by  actuary's  calculations.  The  an- 
nual premium  to  be  paid,  1278.65  per  annum,  two  thirds  of  which 
was  to  be  paid  in  cash  and  the  other  one  third  to  be  a  loan  or  de- 
ferred premium.  Afterward  the  policy  of  life  insurance,  of  which 
a  copy  is  hereto  annexed,  was  issued  at  the  defendant  Wilson's 
request,  though,  as  he  alleged,  by  reason  of  the  representations 
above  stated ;  and  at  the  time  it  was  issued,  and  subsequently,  on 
receipts,  a  copy  of  one  of  which  is  annexed,  the  defendant  Wil- 
son paid  the  sums  set  forth  in-  his  account  annexed,  in  the  course 
of  two  years,  when  he  ceased  paying.  The  first  premiiim  was 
paid  to  and  received  by  said  Pierce,  at  the  time  the  policy  was  de- 
livered to  said  Wilson  by  said  Pierce.  Pierce  called  Wilson's 
attention  to  the  clause  in  the  policy,  "  and  the  said  company  do 
further  promise  and  agree  that  if  after  due  payment  of  the  said 
premiums  for  the  first  two  years  of  the  assurance,"  &c.,  and  said 
that  would  protect  Wilson  if  any  trouble  should  arise,  and 
said  that  Wilson  could  surrender  the  policy  at  any  time  and  get 
the  value  of  it.  At  the  end  of  two  years  Wilson,  the  defendant 
in  review,  wished  and  offered  to  surrender  the  policy  aforesaid  to 
the  company,  which  declined  to  purchase  it,  stating  that  they 
never  did  anything  of  the  kind,  but  offered  and  tendered  him  a 
paid-up  policy  for  two  eighteenths  of  f5,000,  which  he  declined. 
The  defendant  Wilson  then  demanded  of  the  company  all  the 
premiums  he  had  paid,  but  offered  to  take  |190,  which  he  claimed 
as  the  value  of  this  policy,  and  then  brought  this  suit.     The  evi- 
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dence  for  the  plaintiff  in  review  was  not  gone  into,  but  upon  the 
defendant's  evidence,  at  the  request  of  the  plaintiff,  the  court  ruled 
that  the  defendant  had  no  cause  of  action  in  his  own  name  against 
the  plaintiff  in  review  upon  the  policy  in  question,  or  on  account 
of  premiums  so  paid  for  money  had  and  received,  and  ordered  a 
verdict  for  plaintiff  in  review,  and  reported  the  case.  If  the  rul- 
ing is  correct,  judgment  is  to  be  entered  on  the  verdict ;  if  not  cor- 
rect, the  case  is  to  be  remanded  for  a  new  trial. 

J.  P.  Putnam,  Presiding  Justice. 

Gray,  J.  The  policy  of  insurance  was  made  to  William  F.  Wil- 
son and  Andrew  Wilson,  and  payable  to  them.  John  T.  Wilson, 
whose  life  was  thereby  insured,  was  not  a  party  to  the  contract. 
Campbell  v.  Wew  England  Ins.  Co.  98  Mass.  381,  400.^  He  had 
therefore  no  right  to  avoid  the  policy  on  the  ground  of  fraud  ;  and 
even  if  the  money  paid  by  him.  for  premiums  was  his  own,  and 
not  that  of  the  assured,  he  cannot  recover  it  back  in  this  action. 
Judgment  on  the  verdict  for  the  plaintiff  in  review. 


Elizabeth  W.  Bailey  vs.  New  England  Muttjal  Life  In- 
surance Co. 

(Supreme  Court,  Massachusetts,  November,  1873.) 

Partiee.  — An  action  cannot  be  maintained  by  the  beneficiary  of  a  life  policy  made  payable 
to  the  assured's  executors,  administrators,  or  assigns. 

Action  upon  a  life  policy  by  the  widow  of  the  insured ;  the 
policy  being  issued  for  her  benefit,  but  made  payable  upon  the 
death  of  the  insured  to  his  executors,  administrators,  or  assigns. 

Endioott,  J.  We  think  the  question  raised  in  this  case  has 
been  settled  by  the  recent  decisions  of  this  court.  In  Burroughs 
v.  State  Assurance  Co.  97  Mass.  359,  it  was  held  on  a  policy  pay- 
able upon  the  death  of  the  assured  to  his  executors,  administra- 
tors, or  assigns,  for  the  use  of  the  vidfe  and  children  of  the  as- 
sured, that  an  assignee  of  the  same  could  maintain  the  action,  al- 
though in  fact  it  was  defended  by  the  guardian  of  an  infant  child 
of  the  assured,  the  wife  being  dead.  If  the  assured  had  left  no 
wife  or  child,  the  assignee,  upon  recovery,  would  have  received 
the  whole  amount  to  his  own  use  ;  as  the  assured  left  a  child,  the 

1  Ante,  vol.  1,  p.  229. 
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assignee  would  hold  the  amount  recovered  subject  to  the  equita- 
ble rights  of  the  child  which  could  not  be  determined  in  that  suit, 
but  might  be,  if  necessary,  in  a  suit  brought  by  the  child  after- 
ward against  the  assignee.  In  G-uild  v.  Emerson,  99  Mass.  154, 
such  a  suit  was  brought  by  a  child,  against  an  administrator  who 
had  received  the  amount  due  upon  a  similar  policy,  and  judg- 
ment was  for  the  plaintiff,  on  the  ground  that  the  same  having 
been  properly  paid  to  the  administrator,  he  held  it  as  trustee ; 
that  the  plaintiff  did  not  claim  as  creditor,  legatee,  or  distributee, 
but  as  cestui  que  trust  of  money  in  regard  to  which  the  trustee 
had  no  duty  but  immediate  payment. 

The  principle  upon  which  these  decisions  rest  is,  that  in  poli- 
cies of  this  kind  the  executor,  administrator,  or  assignee  becomes 
a  trustee  under  an  express  trust,  and  the  legal  title  being  in  him, 
he  can  maintain  an  action  in  his  own  name  against  the  company. 
It  therefore  necessarily  follows  that  the  eesttds  que  trust  cannot 
maintain  such  action,  but  must  have  their  rights  determined  be- 
tween themselves  and  the  trustee  in  other  forms  of  proceeding. 
This  brings  this  class  of  trusts  within  the  general  rules  govern- 
ing all  trusts,  and  renders  the  practice  simple  and  uniform.  To 
allow  cestuis  que  trust  to  maintain  actions  in  their  own  name 
might  subject  insurers  to  several  suits  on  the  same  policy,  or  call 
upon  them  to  determine  who  has  the  beneficial  interest,  or  force 
them  to  resort  to  a  bill  of  interpleader  to  ascertain  the  equitable 
rights  of  the  parties. 

In  Campbell  v.  JVew  Ungland  Ins.  Co.  98  Mass.  400,^  a  suit 
was  brought  as  in  the  case  at  bar,  by  a  wife  who  had  the  entire 
equitable  interest,  but  the  objection  that  she  could  not  maintain 
the  action  was  not  taken  till  the  case  was  on  trial  for  the  third 
time.  The  court  held  that  the  defendant,  by  its  previous  con- 
duct of  the  case,  had  waived  the  right  to  avail  itself  of  this  objec- 
tion ;  but  intimated  that  if  valid,  and  seasonably  taken,  it  would 
have  rendered  the  other  ground  of  defence  immaterial.  See  also 
Exchange  Bank  v.  Rice,  107  Mass.  37. 

We  think  the  objection  valid,  in  this  case  seasonably  taken, 
and  there  must  be  judgment  for  the  defendant. 

1  Ante,  vol.  1,  p.  229. 
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"William  J.   Flynn  vs.   North  American   Life  Insur- 
ance Co. 

(116  Mass.  449.     Supreme  Court,  September,  1874.) 

Parties.  —  An  action  on  a  policj'  of  life  insurance,  under  seal,  whereby  the  insurer  covenants 
with  A.,  his  heirs,  executors,  administrators,  and  assigns,  to  pay  the  sum  insured  to  B. 
on  the  death  of  A.,  cannot  be  maintained  by  B. 

Gray,  C.  J.  This  action  is  brouglit  by  William  J.  Flynn 
upon  a  policy  of  insurance  on  the  life  of  Garrett  Royle,  his  father- 
in-law.  The  application  states,  and  the  policy  shows,  that  the 
insurance  was  obtained  for  the  benefit  of  Flynn ;  and  the  applica- 
tion was  signed  "  Garrett  Royle  for  William  J.  Flynn."  The 
original  premium  was  paid  by  Flynn  for  Royle,  and  a  receipt 
therefor  given  by  the  insurance  company  to  Flynn  in  his  own 
name ;  the  annual  premiums  were  paid  by  Flynn ;  part  only  of 
the  first  premium,  and  none  of  the  subsequent  ones,  were  repaid 
to  him  by  Royle.  By  the  policy,  the  insurers  promise  and  agree 
to  pay  the  sum  insured  to  Flynn  and  his  representatives.  But 
this  promise  and  agreement  is  expressed  to  be  made  to  and  with 
Royle  and  his  representatives  ;  and  the  policy  is  under  seal.  Royle 
and  not  Flynn  is  the  covenantee.  It  is  well  settled  that  upon  an 
agreement  under  seal,  none  but  a  party  to  it  can  maintain  an  ac- 
tion at  law.  Sanders  v.  Filley,  12  Pick.  554 ;  Johnson  v.  Foster, 
12  Met.  167  ;  Millard  v.  Baldwin,  3  Gray,  484  ;  Northampton  v. 
Mwell,  4  Gray,  81 ;  Dicey  on  Parties,  101.  Whatever  therefore 
might  have  been  Flynn's  right  of  action  if  the  agreement  sued  on 
had  been  a  simple  contract,  there  was  no  sufficient  privity  between 
him  and  the  insurers  to  maintain  an  action  in  his  name  upon  this 
policy;  and  it  is  unnecessary  to  consider  the  other  grounds  of 
defence.  Judgment  for  the  defendant. 

A.  A.  Ranney,  for  the  plaintiff. 

B.  B.  Smith  ^  M.  M.  Weston,  for  the  defendant. 
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Jiuamty.  Buicide.  —  In  an  action  upon  a  policy  providing  that  the  contract  should  be  void 
if  the  insured  should  die  by  his  own  hand,  the  court  charged  the  jury  that  it  being  ad- 
mitted that  the  assured  had  committed  suicide,  the  burden  was  on  the  plaintiff  to  show  that 
he  was  insane  at  the  time  ;  and  that  if  the  death  of  the  assured  was  caused  by  his  volun- 
tarj'  act,  he  knowing  and  intending  that  his  death  would  be  the  result  of  his  act,  and  when 
his  reasoning  faculties  were  so  far  impaired  that  he  was  not  able  to  understand  the  moral 
character,  general  nature,  consequences,  and  effect  of  the  act  he  was  about  to  commit,  or  if 
he  was  impelled  thereto  by  an  insane  impulse  which  he  had  not  the  power  to  resist,  such 
death  was  not  within  the  contemplation  of  the  parties  to  the  contract,  and  the  insurers  are 
liable. 

The  case  is  stated  in  the  charge  to  the  jury. 

C.  I.  Walker  ^  A.  Pond,  for  defendants. 

A.  B.  Maynard  ^  Ci.  V.  N.  Lothrop,  for  plaintiff. 

LoNGYEAK,  J.  Gentlemen  of  the  jury :  After  the  very  fuU, 
able,  and  exhaustive  argument  of  counsel  on  both  sides  in  this 
case,  with  the  full,  and,  I  feel,  entirely  fair  discussion  of  all  the 
details  of  the  facts  occurring  in  it,  it  seems  unnecessary  that  I 
should  detain  you  any  longer  than  to  lay  down  those  rules  of  law 
which  are  to  be  your  guidance  in  your  deliberations.  I  shall 
therefore  proceed  as  briefly  as  possible  to  lay  down  those  general 
rules,  with  perhaps  some  few  additional  remarks,  but  in  doing  so 
shall  detain  you  as  short  a  time  as  possible. 

This  suit  is  brought  by  Lottie  A.  Moore,  the  wife  of  Everett 
W.  Moore,  to  recover  the  amount  of  a  policy  issued  by  the  de- 
fendant to  her  on  the  life  of  her  late  ^busband  for  $5,000.  The 
contract  itself  is  not  disputed,  but  there  is  a  clause  in  it  that  raises 
the  whole  question  in  this  case,  and  that  clause  is  as  follows :  "  If 
the  assured  shall  die  by  his  own  hand,"  &c.,  "  this  poHcy  shall  be 
void  and  of  no  effect." 

That  the  assured  took  his  ovm  life  there  is  no  dispute.  The 
simple  question  is,  whether  the  circumstances  under  which  he  took 
his  own  life  are  such  as  to  bring  the  case  within  that  provision  of 
the  policy  —  that  is,  was  it  within  the  sense  of  the  words  "  die  by 
his  own  hand,"  as  these  words  were  used  in  the  poHcy  ? 
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These  words,  "  die  by  his  own  hand,"  mean  the  same  as  suicide, 
in  general  terms.  That  was  decided  in  the  case  of  the  Life  Insur- 
ance Company  v.  Terry,  15  Wallace,  591 ;  S.  0.2  Ins.  Law  Jour- 
nal, 580,^  which  has  been  laid  before  you  here ;  and  it  has  been  seen 
aU  the  way  through  in  the  argument  of  this  case,  and  from  the  books 
which  have  been  read,  that  the  discussion  of  this  very  clause,  and 
the  words  similar  to  it,  proceed  upon  the  same  principles  and 
upon  the  same  general  considerations  as  suicide ;  and,  conse- 
quently, I  call  your  attention  in  the  first  place  to  the  definition 
of  suicide,  as  bearing  upon  the  questions  here  under  consideration, 
and  I  wUl  read  that  from  the  fourth  of  Blackstone,  page  189, 
Suicide  was  placed,  so  long  ago  as  the  time  when  Blackstone 
wrote,  and  still  stands  there  by  the  English  law,  and  also  so  far 
as  it  is  recognized  and  provided  for  or  against  in  this  country,  as 
felonious  homicide.  It  is  placed  in  the  same  category  as  murder, 
and  I  read  from  Blackstone  as  follows  :  — 

"  Felonious  homicide  is  an  act  of  a  very  different  nature  from  the 
former,"  (that  is,  of  excusable  homicide,)  "  being  the  killing  of  a 
human  creature  of  any  age  or  sex  without  justification  or  excuse. 
This  may  be  done  either  by  kUling  one's  self  or  another  man. 

"  Self-murder,  the  pretended  heroism  but  real  cowardice  of  the 
Stoic  philosophers,  who  destroyed  themselves  to  avoid  the  ills  which 
they  had  not  the  fortitude  to  endure,  though  the  attempting  it 
seems  to  be  countenanced  by  the  civil  law,  yet  was  punished  by 
th§  Athenian' law  with  the  cutting  off  the  hand  which  committed 
the  desperate  deed.  And  also  the  law  of  England  wisely  and  re- 
ligiously considers  that  no  man  hath  a  power  to  destroy  life  but 
by  commission  from  God,  the  author  of  it ;  and  as  the  suicide  is 
guilty  of  a  double  offence,  —  one  spiritual  in  evading  the  preroga- 
tive of  the  Almighty,  and  rushing  into  his  immediate  presence  un- 
called for,  the  other  temporal,  against  the  king,  who  hath  an  inter- 
est in  the  preservation  of  aU  his  subjects,  —  the  law  has,  therefore, 
ranked  this  among  the  highest  crimes,  making  it  a  peculiar  spe- 
cies of  felony, — a  felony  committed  on  one's  self ;  and  this  admits 
of  accessories  before  the  fact,  as  well  as  other  felonies,  for  if  one 
persuades  another  to  kiU  himself,  and  he  does  so,  the  adviser  is 
guilty  of  murder." 

Now  comes  the  definition  of  suicide,  which  I  desire  to  call  your 
particular  attention  to  :  — 


>  Ante,  vol.  3,  p.  819. 
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"  A  felo  de  se,  therefore,  is  he  who  deliberately  puts  an  end  to 
his  own  existence,  or  commits  any  unlawful,  malicious  act,  the 
consequence  of  which  is  his  own  death ;  as  if  attempting  to  kill 
another  he  runs  upon  his  antagonist's  sword,  or  shooting  at  an- 
other the  gun  bursts  and  kills  himself.  The  party  must  be  of 
years  of  discretion  and  in  his  senses,  else  it  is  no  crime." 

That  this  party  was  of  years  of  discretion  there  is  no  dispute. 
The  only  dispute  in  this  case  is  as  to  his  being  in  his  senses  when 
he  committed  the  act.  In  regard  to  this,  sanity  is  presumed.  All 
persons  are  presumed  to  be  sane  until  the  contrary  is  proven.  In- 
sanity must  always  be  proven  by  the  party  claiming  an  exemption 
on  account  of  it.  The  fact  of  suicide  is  not  of  itself  evidence  of 
insanity.  That,  however,  is  not  disputed,  and  I  need  not  stop  to 
discuss  it  to  any  length  whatever. 

This  covers  the  first  and  second  of  the  defendant's  requests  to 
charge,  which  I  will  here  read  for  the  purpose  of  disposing  of 
them. 

The  defendant  requests  the  court  to  charge  the  jury :  — 

1.  "  It  being  admitted  that  the  assured,  Everett  W.  Moore, 
destroyed  his  own  life,  it  is  a  presumption  in  fact  that  he  died 
'  by  his  own  hand,'  and  in  the  sense  of  the  policy,  and  the  burden 
of  proof  is  upon  the  plaintiff  to  show  that  he  came  to  his  death 
under  such  circumstances  as  makes  the  defendant  liable  under  the 
policy." 

This  is  correct,  and  I  so  charge  you. 

2.  "  There  is  no  presumption  arising  from  the  act  of  self-destruc- 
tion that  it  was  the  result  of  insanity,  and  the  burden  of  proof  is 
upon  the  plaintiff  to  prove  that  at  the  time  of  the  death  of  the 
said  Everett  W.  Moore,  he  was  insane  to  such  a  degree  that  the 
defendant  is  liable  upon  the  policy." 

This  is  simply  the  proposition  that  I  have  already  stated,  with, 
however,  perhaps  a  very  little  qualification.  The  charge,  as  I 
give  it  to  you,  is,  that  suicide  is  not  of  itself  evidence  of  insanity, 
standing  alone  by  itself  ;  and  the  burden  is  upon  the  plaintiff  in 
this  case  to  show  that  insanity  existed,  and  that  it  was  of  such  a 
nature  and  degree  as  to  make  the  company  liable.  I  will  there- 
fore next  call  your  attention  to  the  degree  of  insanity  that  wiU 
not  or  that  will  excuse  or  exempt  the  party  from  the  proArision 
in  the  policy:  — 

First,  it  is  not  every  degree  of  insanity  that  wiU  exempt  the 
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party  taking  his  own  life  from  the  consequences  of  the  act.  A 
person  may  from  anger,  jealousy,  shame,  pride,  dread  of  expos- 
ure, fear  of  coming  to  poverty,  or  th^  desire  to  escape  from  the 
ills  of  life  be  considered  in  a  certain  sense  insane  ;  but  these 
alone  are  not  enough  to  exempt  him  from  the  consequences  of 
self-destruction,  where  he  committed  the  act  deliberately  and  in- 
telligently. 

In  regard  to  this  it  is  sufficient  to  explain  that  an  error  of 
judgment  as  to  the  commission  of  the  act  is  not  sufficient  to  ex- 
empt the  party  —  a  mere  error  of  judgment,  for  we  may  say  that 
all  men,  perhaps,  who  decide  to  take  their  own  lives,  when  they 
do  it  deliberately  and  intelligently,  commit  an  error  of  judgment. 
That  is  not  sufficient  to  exempt  them. 

Mental  disorder  amounting  to  insanity  must  appear  in  order  to 
exempt  the  party.  But  while  these  causes  which  I  have  named 
are  not  sufficient  alone  (such  as  anger,  dread  of  exposure,  a  de- 
sire to  escape  from  the  ills  of  life,  &c.)  to  exempt  the  party  from 
the  consequences  of  suicide,  there  undoubtedly  may  be  circum- 
stances under  which  these,  operating  together  with  other  circum- 
stances upon  the  mind,  may  produce  a  disorder  of  the  mind. 
And  that  is  for  the  jury  to  determine  in  every  case.  Where 
they  have  produced  a  disorder  of  the  mind,  then  it  is  that  which 
you  are  to  consider,  and  not  the  mere  peculiar  causes  which  pro- 
duced it.  And  in  this  connection  I  will  notice  the  third,  fourth, 
and  fifth  of  the  defendant's  requests,  and  the  plaintifE's  first  re- 
quest. 

The  plaintiff  requests  the  court  to  charge  the  jury  :  — 

"  That  if  the  death  of  the  deceased  was  not  his  voluntary,  in- 
telligent act,  he  did  not  die  by  his  own  hand  within  the  meaning 
of  the  policy." 

That  is  correct  as  a  general  principle,  and  I  so  charge  you. 

The  defendant's  third  request  is  as  follows  :  — 

"  If  the  assured  being  in  possession  of  his  ordinary  reasoning 
faculties,  and  from  shame,  pride,  a  dread  of  exposure,  or  a  desire 
to  escape  from  the  ills  of  life,  intentionally  took  his  own  life, 
there  can  be  no  recovery." 

This  I  have  already  explained  to  you. 

The  fourth  request  is :  — 

"  If  the  assured  was  embarrassed  in  his  business,  or  had  drawn 
checks  without  having  any  funds  upon  which  to  draw,  or  had 
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committed  forgeries  and  exposure  was  imminent,  or  was  in  a  dis- 
tressed state  of  mind  from  this  or  some  other  cause,  and  for  any 
or  all  of  these  reasons  he  formed  a  determination  to  take  his  own 
life,  because  in  the  exercise  of  his  usual  reasoning  faculties  he 
preferred  death  to  life,  then  the  company  is  not  liable." 

This  is  undoubtedly  correct,  and  I  so  charge  you.  If  for  these 
reasons  he  took  his  own  life  in  the  exercise  of  his  usual  reasoning 
faculties,  then  the  company  is  not  liable. 

5.  "  It  is  not  every  kind  or  degree  of  insanity  that  will  so  far 
excuse  the  act  of  self-destruction  as  to  make  the  company  liable." 

I  have  already  covered  this  in  my  charge.  I  merely  read  these 
now  for  the  purpose  of  disposing  of  them. 

Thus  far  there  is  no  great  difficulty  in  applying  the  law  to  any 
given  case,  or  to  this  case.  You  will  next  proceed  to  the  question 
of  the  degree  of  insanity  that  will  excuse.  Here  the  difficulty  in 
cases  of  this  kind  begins,  and  your  real  burdens  in  this  case  com- 
mence. The  court  can  aid  you  but  little  in  this  respect,  further 
than  to  lay  down  the  general  principles  by  which  you  are  to  be 
governed.  These  have  been  well  defined  by  the  highest  court  of 
judicature  in  this  country,  by  whose  decision  this  court  and  jury 
must  be  governed.  They  are  well  set  forth  in  the  requests  of  the 
respective  counsel. 

I  will  now  read  the  sixth  and  seventh  requests  of  defendant's 
counsel,  which  are  as  follows :  — - 

6.  "  To  have  this  effect  (that  is,  that  insanity  shall  have  the 
effect  to  excuse  the  act)  the  mind  must  be  so  far  deranged  as  to 
have  made  the  deceased  incapable  of  using  a  rational  judgment  in 
regard  to  the  act  of  self-destruction." 

That  is  correct,  and  I  so  charge  you. 

7.  "  To  make  the  defendant  liable,  the  plaintiff  must  prove 
either  first  that  the  assured  was  impelled  by  an  insane  impulse 
which  the  reason  that  was  left  him  did  not  enable  him  to  resist, 
or  secondly  that  his  reasoning  powers  were  so  fa,r  overthrown 
that  he  could  not  exercise  them  on  the  act  which  he  was  about 
to  do." 

This  request  is  correct  law,  and  I  so  charge  you. 

The  plaintiff's  second  request  virtually  covers  the  same  ground, 
and  I  will  simply  read  it  for  the  purpose  of  showing  that  fact, 
and  for  the  purpose  of  disposing  of  it. 

"  If  the  deceased  was  impelled  to  the  act  by  an  insane  impulse 
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which  the  reason  that  was  left '  him  did  not  enable  him  to  resist, 
or  if  his  reasoning  powers  were  so  far  overthrown  by  his  mental 
condition  that  he  could  not  exercise  his  reasoning  faculties  in  the 
act  he  was  about  to  do,  the  company  is  liable." 

That  is  correct,  and  I  so  charge  you. 

I  will  now  dispose  of  plaintiff's  third  request,  .as  to  which  there 
is  some  dispute  between  counsel.     The  request  is  as  follows :  — 

"  If  the  death  was  caused  by  the  voluntary  act  of  the  deceased, 
he  knowing  and  intending  that  his  death  would  be  the  result  of 
his  act,  and  when  his  reasoning  faculties  were  so  far  impaired 
that  he  was  not  able  to  understand  the  moral  character,  general 
nature,  consequences,  and  effect  of  the  act  he  was  about  to  com- 
mit, or  if  he  was  impelled  thereto  by  an  insane  impulse  which  he 
had  not  the  power  to  resist,  such  death  was  not  within  the  con- 
templation of  the  parties  to  the  contract,  and  the  insurer  is 
liable." 

The  last  part  of  the  request  is  included  in  the  second  request, 
and  it  can  be  just  as  well  stricken  oat,  and  I  will  leave  it  out  for 
the  purpose  of  perspicuity  in  consideruig  this  particular  request. 
I  will  read  it  again,  leaving  out  that  last  clause :  — 

"  If  the  death  was  caused,"  &c.,  "  when  his  reasoning  faculties 
were  so  far  impaired  that  he  was  not  able  to  understand  the 
moral  character,  the  general  nature,  consequences,  and  effect  of 
the  act  he  was  about  to  commit,  the  company  is  liable." 

That  is  the  request  which  the  court  has  been  asked  to  give. 
The  criticism  upon  this  request  by  defendant's  counsel  is,  in  the 
first  place,  that  although  so  declared  by  the  supreme  court  of  the 
United  States  in  the  case  of  the  Insurance  Company  v.  Terry,  2 
Ins.  Law  Journal,  540,  it  was  merely  dictum ;  that  it  was  not 
included  in  the  points  presented  to  the  court  for  decision,  and 
consequently  is  not  binding  upon  this  court,  and  that  it  is  not 
good  law.  If  that  declaration  of  the  supreme  court  was  within 
the  question  presented,  it  is  absolutely  binding  upon  this  court 
and  upon  you.     We  will  therefore  first  consider  that  question. 

I  think  the  learned  court  of  appeals  of  New  York,  which  has 
made  the  same  criticism  on  the  decision  of  the  supreme  court, 
(  Van  Zandt  v.  Mut.  Benefit  Life  Ins.  Co.  Ins.  Law  Jour.  March 
No.  1874,  p.  208,)  ^  and  the  learned  counsel  in  this  case  have  over- 
looked one  peculiar  feature  of  the  case  of  the  Insurance  Company 

1  Post,  p.  313. 
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V.  Terry,  and  that  is  the  refusal  of  the  court  below  to  charge  as 
requested.  This  precise  question  was  presented  in  the  request  to 
charge,  which  the  court  refused  to  give,  and  the  charge  which  was 
given  by  the  court  below  must  be  read  in  connection  with  and  in 
the  light  of  the  requests  which  had  been  made  and  were  refused, 
and  that  request  presenting  this  exact  question  of  the  moral  char- 
acter of  the  act  and  of  moral  insanity,  in  my  opinion  was  clearly 
and  fully  before  the  supreme  court.  For  the  purpose  of  sustain- 
ing that  position  I  will  read  the  request  which  was  refused,  and 
in  response  to  which  the  charge  was  given  which  was  given. 

The  second  request  on  the  part  of  the  defendant  was  :  "  That 
if  the  jury  believe,  from  the  evidence,  that  the  said  self-destruc- 
tion of  said  George  Terry  was  intended  by  him,  he  having  suffi- 
cient capacity  at  the  time  to  understand  the  nature  of  the  act  he 
was  about  to  commit,  and  the  consequences  which  would  result 
from  it,  then  in  that  case  it  was  wholly  immaterial  that  he  was 
impelled  thereto  by  insane  impulse  which  impaired  his  sense  of 
moral  responsibility  and  rendered  him  to  a  certain  extent  irre- 
sponsible for  his  action" — thus  presenting  the  exact  question 
upon  which  the  supreme  court  passed,  and  which  is  embodied  in 
the  plaintiff's  third  request. 

It  is  true  the  court  below  did  not  include  in  express  terms  in 
the  charge  given  this  question  of  moral  responsibility  or  of  moral 
insanity  ;  but  the  terms  used  in  the  charge  which  was  given  are 
broad  enough  to  include  that,  and  in  view  of  the  fact  that  the 
court  had  been  requested  to  charge  otherwise,  and  then  using  ex- 
pressions which  are  broad  enough  to  include  that,  it  is  fair  to 
presume  that  it  was  so  included,  and  that  the  jury  so  understood. 

The  language  of  the  charge  as  given  was  as  follows :  "  If  he 
was  impelled  to  the  act  by  an  insane  impulse  which  the  reason 
that  was  left  him  did  not  enable  him  to  resist,  or  if  his  reasoning 
powers  were  so  far  overthrown  by  his  mental  condition  that  he 
could  not  exercise  his  reasoning  faculties  in  the  act  he  was  about 
to  do,  the  company  is  liable." 

This  charge  must  be  read  in  the  light  of  the  request  which  had 
been  refused,  and  which  expressly  included  the  question  of  moral 
insanity. 

I  therefore  hold  that  the  question  was  disposed  of  finally  by 
the  supreme  court  in  a  manner  absolutely  binding  upon  this 
court.     I  therefore  give  the  plaintiff's  third  request  as  stated. 
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These  words,  "  general  nature,  consequences,  and  effect  of  the 
act,"  have  been  somewhat  criticised,  and  I  deem  it  my  duty  to 
make  a  few  remarks  in  regard  to  them,  as  they  are  used  in  that 
decision.  They  do  not  refer  to  the  act,  in  my  opinion,  by  which 
the  deceased  took  his  life.  They  are  broader  than  that ;  they 
refer  to  the  entire  act,  not  only  the  act  by  which  he  took  his  life, 
but  the  result  of  it.  That  is,  they  cover  the  "  suicide,"  the  ac- 
complished fact ;  and  that  is  what  is  referred  to  as  the  "  general 
nature,  consequences,  and  effect  of  the  act,"  —  that  is,  the  general 
nature  of  the  suicide,  of  the  murder  committed  upon  one's  self, 
the  enormity  and  effect  of  it ;  otherwise  it  would  be  inconsistent 
with  what  precedes ;  because,  if  it  was  his  voluntary  act,  he 
knowing  and  intending  that  his  death  would  be  the  result,  then 
it  would  be  a  simple  absurdity  to  put  the  question  to  you  whether, 
under  those  circumstances,  if  he  did  not  understand  the  general 
nature  and  consequences  of  the  act,  that  the  company  would  be 
liable.  That  would  be,  I  say,  absurd.  Those  words,  then,  have 
a  broader  meaning,  and  cover  the  entire  accomplished  fact,  the 
act  of  suicide. 

In  this  view  of  the  case,  gentlemen  of  the  jury,  it  is  entirely 
unnecessary  for  me  to  detain  you  with  any  remarks  or  consider- 
ations, growing  out  of  my  own  views  or  opinions  as  to  the  cor- 
rectness of  the  law  as  established  by  thie  supreme  court,  and 
which  has  just  been  given  you  as  contained  in  the  plaintiff's 
third  request.  I  will,  therefore,  pass  it  with  a  single  remark, 
that  a  considerable  time  ago,  after  that  case  of  the  Insurance 
Company  v.  Terry  had  been  decided  in  the  court  below,  but  be- 
fore it  was  decided  by  the  supreme  court,  I  had  occasion  to  pass 
upon  the  same  question  in  the  case  of  Wolff  v.  The  Insurance 
Company,  and  then  decided  as  I  now  find  myself  enabled  to  de- 
cide, and  my  views  have  not  changed  upon  that  subject  since  that 
time. 

Although  I  find  it  nowhere  distinctly  so  stated,  yet  from  the 
discussions  upon  the  subject,  I  gather  that  these  defences,  as  they 
may  be  called,  to  the  crime  of  suicide,  are  placed  upon  the  same 
ground,  so  far  as  this  question  of  the  moral  character  of  the  act  is 
concerned,  as  defences  for  murder.  It  has  always  been  held  that 
a  person  killing  another  when  so  insane  as  not  to  be  capable  of 
judging  between  right  and  wrong  should  not  be  convicted  of 
murder.   What  I  mean  is,  the  principle  is  the  same,  although  the 
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standard  or  degree  may  be  different.  This  is  virtually  so  stated 
in  the  Insurance  Company  v.  Terry,  15  Wallace,  591.  This  abil- 
ity to  judge  between  right  and  wrong  refers  to  a  principle  of  the 
human  mind.  It  does  not  refer  to  any  tenets  of  religious  belief. 
It  does  not  depend  at  all  upon  what  a  man's  religious  belief  may 
be,  or  whether  lie  has  any  or  has  not.  It  does  not  depend  upon 
whether  he  believes  in  a  God  and»a  future  state,  or  the  contrary. 
It  refers  to  that  principle  which  is  planted,  in  every  human  breast 
—  that  sense  of  right  and  wrong  which  exists  in  the  mind  of  the 
disciples  of  Buddha  or  of  Confucius,  or  of  the  followers  of  Ma- 
homet, or  of  Christ,  and  in  the  mind  of  him  who  believes  in  none 
of  them.  It  is  that  sense  of  right  and  wrong  that  we  all  feel 
and  realize  and  understand.  It  is  true  that  sense  is  stronger  in 
some  persons  than  in  others,  but  it  is  that  to  which  reference  is 
had  in  this  connection. 

The  defendant's  eighth  request  I  will  now  consider. 

Counsel  for  defendant.  That  is  already  virtually  passed  upon 
by  your  honor ;  it  is  simply  refused,  as  I  understand  it. 

The  Court.  Very  well,  that  is  all  that  need  be  said  on  that 
subject. 

(Defendant's  eighth  request  was  as  follows :  "  That  the  evi- 
dence in  this  case  does  not  tend  to  show  that  degree  of  insanity 
on  the  part  of  the  assured  which  excuses  the  act  of  self-destruc- 
tion and  justifies  the  jury  in  rendering  a  verdict  for  the  plain- 
tiff ;  therefore  the  verdict  must  be  for  the  defendant.") 

Gentlemen  of  the  jury,  I  have  done  about  all  that  I  can  do  in 
this  case,  and  have  made  these  questions  as  clear  as  they  can  be. 
made  with  the  ability  I  have;  and  if.  it  is  not  clear  in  your 
minds  what  your  duty  is,  it  rests  in  the  difficulty  of  making  it 
so,  more  than  in  the  efforts  which  have  been  made  by  the  counsel 
on  both  sides,  and  by  the  court.  The  propositions  of  law  that- 
have  been  stated  to  you  are  such  as  there  is  no  dispute  about  be- 
tween counsel,  with  the. exception  of  the  last,  and  that  has  been 
determined  by  the  supreme  court,  and  we  must  obey.,  This 
case,  gentlemen  of  the  jury,  rests  upon  presumptions  entirely, 
that  is  to  say,  it  rests  upon  the.  conclusions  which  you  are  to  draw 
as  to  the  existence  of  a  certain  fact  from  the  proof  of  the-  exist- 
ence of  other  facts..  For  insanity  and  the  degree  of  it  are  not. 
susceptible  of  positive  proof  in  a  case  like  this.  There  are  in- 
stances in  which  it  may  be  proven  with  a  great  degree  of  cer- 
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tainty  by  positive  proof,  such  as  in  the  case  of  a  raving  maniac ; 
but  here  it  rests  upon  presumptions  entirely,  and  your  decision 
of  the  case  depends  upon  the  conclusions  which  you  shall  draw 
as  to  the  fact  of  sanity  or  insanity  from  the  facts  proven.  You 
start  out  with  the  presumption  of  sanity.  The  burden  of  proof 
is  upon  the  plaintiff  to  prove  the  contrary.  If  the  plaintiff  has 
sustained  that  burden,  and  has  so  proven  to  your  satisfaction, 
then  she  may  be  entitled  to  recover  at  your  hands.  If  she  has 
not,  then  the  defendant  is  entitled  to  your  verdict. 

The  first  question  for  you  to  determine  is,  do  the  presumptions 
arising  from  the  facts  proven  overcome  the  presumption  of  san- 
ity ?  The  true  test  is  whether  the  facts  proven,  from  which  you 
are  asked  to  find  insanity,  are  inconsistent  with  sanity.  If  they 
are  so  inconsistent  with  the  exercise  of  a  sound  mind  that  you' 
cannot  reasonably  attribute  such  facts  thereto,  then  they  are  evi- 
dences of  insanity,  but  not  otherwise. 

Now  there  is  a  great  range  of  indications  as  to  soundness  oi* 
unsoundness  of  mind,  all  the  way  from  the  ravings  of  the  ma- 
niac, which  are  patent  to  the  eye  and  the  ear,  down  to  the  retir- 
ing melancholic,  who  seeks  to  conceal  the  worm  which  is  gnawing' 
at  his  mental  vitality.  These  indications,  I  say,  range  all  the 
way  between  these  ;  and  here  is  where  the  difficulty  exists  in  com'- 
ing  to  a  correct  conclusion  as  to  what  the  facts  do  indicate ;  but 
it  is  peculiarly,  and  entirely,  and  exclusively  within  your  prov- 
ince, and  I  leave  it  to  you  without  even-  rehearsing  the  facts  or 
in  any  manner  deciding  them. 

Evidence  is  that  which  carries  conviction  to  the  mind.  You 
are  to  look  at  all  the  facts  which  have  been  proven,  and  to  bring 
to  bear  upon  them  your  best  judgment,  aided  by  your  experi- 
ence and  observations  in  life  and  considerations  to  which  you' 
have  access,  without,  however,  going  outside  of  the  proofs  in  the 
case,  and  decide  for  yourselves  whether,  in  the  first  place,  Ever- 
ett W.  Moore,  at  the  time  he  took  his  own  life,  was  sane  or  in- 
sane. Secondly,  if  you  shall  find  that  he  was  insane,  then 
whether,  under  the  charge  that  has  been  already  given,  he  was  So 
insane  as  to  excuse  or  exempt  him  and  this  plaintiff  from  the 
consequences  of  the  prohibition  or  disability  in  the  policy.  I 
recommend  to  you  in  your  consideration  to  adopt  that  order. 
First,  the  question  of  insanity  in  general  terms  —  was  he  insane  ? 
If  |-ou  decide  that  he  was  not  insane,  then,  of  course,  that  is  the 
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end  of  it,  and  your  verdict  must  be  for  the  defendant.  If  you 
shall  decide  that  he  was  insane,  you  must  go  then  a  step  farther, 
and  inquire  whether  his  insanity  was  of  that  degree  and  kind 
that  you  are  satisfied  that  he  was  driven  by  an  irresistible  im- 
pulse to  commit  the  act,  or  that  he  was  incapable  of  exercising 
his  reasoning  powers  as  to  the  moral  character,  general  effect,  and 
consequences  of  taking  his  own  life.  If,  after  finding  that  he  was 
insane,  you  shall  come  to  the  conclusion  that  he  was  thus  insane, 
the  plaintiff  is  entitled  to  recover  at  your  hands  ;  otherwise  not. 
If  your  verdict  shall  be  for  the  plaintiff  it  will  be  for  f  5,000,  and 
interest  from  the  30th  day  of  December,  1873,  to  and  including 
the  present  date. 

Counsel  for  defendant.  I  desire,  growing  out  of  what  your 
honor  has  said,  to  make  another  request :  "  That  the  mere  fact 
that  the  assured  did  not  fully  understand  and  appreciate  the 
moral  character  of  the  act  of  self-destruction  does  not  so  far  ex- 
cuse the  act  as  to  make  the  defendant  liable." 

The  Court.  I  cannot  see  how  this  varies  in  any  manner  the 
charge  as  already  given,  and  I  therefore  refuse  this  request,  with 
the  simple  addition  that  the  jury  are  to  take  this  refusal  into 
consideration,  in  connection  with  the  charge  which  has  already 
been  given  upon  that  subject. 

The  jury,  after  consideration,  returned  a  verdict  for  the  plain- 
tiff for  the  full  amount  claimed. 

The  defendant  excepted  to  the  refusal  of  the  court  to  charge 
as  requested  in  its  eighth  request,  and  in  the  additional  request 
made  as  above  stated  in  the  printed  charge. 

It  also  excepted  to  the  ruling  of  the  coxirt  upon  the  admission 
of  testimony  as  follows  :  Certain  witnesses  having  testified  to  the 
conduct  of  the  deceased  shortly  before  his  death,  and  having 
stated  that  they  formed  no  opinion  as  to  his  sanity  or  insanity 
before  his  death,  but  that  they  had  formed  an  opinion  since  his 
death,  were  asked  to  state  what  that  opinion  was. 

Objected  to  as  incompetent  and  irrelevant. 

Objection  overruled  and  exception  taken. 

See  note  to  Borradaile  v.  Hunter,  ante,  vol.  2,  p.  803. 
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Forfeiting  stock.  — An  incorporated  company  which  exercises  its  power  to  forfeit  the  stock 
of  the  subscriber  for  the  non-paj'ment  of  a  call,  cannot  afterwards  recover  upon  a  note 
given  to  it  by  such  subscriber  for  a  previous  unpaid  assessment  on  his  stock. 

The  change  in  the  charter  of  a  "  life  and  accident  "  insurance  company,  whereby  such  com- 
pany is  also  authorized  to  transact  the  business  of  "fire,  marine,  and  inland  insurance," 
is  of  such  a  radical  character  as  to  discharge  previous  subscribers  who  do  not  assent  to  the 
change,  from  liability  to  pay  future  assessments  on  their  stock. 

Befoee  Dillon  and  Nelson,  JJ. 

This  is  an  action  on  a  promissory  note,  dated  August  19,  1867, 
for  $3,000,  made  by  the  defendants  to  the  Provident  Life  Insur- 
ance and  Investment  Company.  The  defendants  were  subscrib- 
ers of  that  company,  and  the  note  in  suit  was  given  for  an  assess- 
ment upon  their  stock.  The  original  charter  of  said  company 
authorized  it  to  transact  a  "  life  and  accident  insurance  "  busi- 
ness. After  the  defendants'  subscription  to  the  stock,  the  charter 
was  amended,  and  the  name  of  the  company  changed  to  the  Eagle 
Insurance  Company,  and  it  was  also  authorized,  by  the  amended 
charter,  to  transact  the  business  of  "  fire,  marine,  and  inland  in- 
surance." The  amended  charter  was  accepted,  but,  in  point  of 
fact,  the  company  took  no  risks  during  the  short  period  it  after- 
wards did  business,  except  such  as  were  authorized  by  its  original 
charter.  Subsequently,  the  company,  being  then  in  possession  of 
the  note  in  suit,  forfeited,  under  authority  given  in  its  charter,  the 
stock  of  the  defendants  therein.  The  note  in  suit,  when  long 
past  due,  was  transferred  by  the  company  to  the  plaintiff. 

Based  upon  these  facts,  two  special  defences  are  made  to  the 
note,  the  facts  relating  to  which  appear  in  the  special  verdict,  and 
the  question  on  the  special  verdict  is  whether  either  of  these  de- 
fences is  sufficient  in  law  to  defeat  a  recovery  on  the  note.  The 
special  verdict  is  in  these  words :  — 

"  The  note  was  executed  by  the  defendants,  and  is  now  the 
property  of  the  plaintiff  by  assignment  and  purchase  from  the 
payee  after  due,  and  the  plaintiff  is  entitled  to  recover  thereon 
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the  full  amount  thereof,'  less  the  credit  indorsed  on  the  same  of 
$167.50,  October  10,  1868,  unless  the  following  facts,  -which  we 
state  in  the  form  of  a  special  verdict,  constitute  a  defence  :  — 

"  First  special  defence.  We  find  the  following  facts :  The 
Provident  Life  Insurance  and  Investment  Company,  the  payee  of 
the  note  in  suit,  was  chartered  by  the  Legislature  of  the  State  of  ' 
Illinois,  February  13,  1865,  (Lajys  of  1865,  p.  761,  and  made  a 
part  of  this  verdict,)  '  to  carry  on  the  business  of  life  and  (locidents 
insurance '  at  Chicago,  with  power  to  establish  a  branch  at  Peo- 
ria, Illinois.  The  defendants,  living  in  Minnesota,  subscribed  to 
the  stock  of  said  company,  each  in  the  sum  of  $5,000,  and  paid, 
in  cash,  at  the  time  of  the  subscription,  ten  per  cent,  thereon. 
Some  months  afterwards,  the  company  made  an  assessment  of 
fifteen  per  cent,  on  said  stock,  and  it  was  for,  or  in  payment  of, 
this  assessment,  that  the  note  in  suit  was  given.  That  is,  the  con- 
sideration of  said  note  in  suit  is  the  aforesaid  assessment  of  fifteen 
per  cent,  upon  the  defendants'  said  subscription  to  the  said  stock 
of  said  company.  Two  days  after  the  note  in  suit  was  given,  th^ 
defendants  received  from  the  said  company  certificates  of  stock, 
which  recite  that  twenty-five  dollars  on  each  share  had  been  paid. 
Ea,ch  certificate  is  as  follows  :  — 

"  '  Capital,  $1,000,000.    Shakes,  $100  each. 

"  '  Provident  Life  Insurance  and  Investment  Company,  Chicago, 

Illinois. 
«  '  No.  417.  50  Shares. 

" '  Be  it  known,  that  J.  C-  Burbank,  Esq.,  is  entitled  to  fifty 
shares  of  the  capital  stock  of  the  Provident  Life  Insurance  and 
Investment  Company,  on  which  has  been  paid  twenty-five  doUars 
on  each  share,  and  holds  the  same  subject  to  the  conditions  and 
stipulations  contained  in  the  act  of  incorporation  of  said  company; 
which  shares  are  transferable  on  the  books  of  the  company,  at  its 
office  in  Chicago,  by  the  said  Burbank  or  his  attorney,  on  the  sur- 
render of  this  certificate  and  payment  of  all  instalments  then  due, 
and  when  such  transfer  shall  be  sanctioned  and  approved  by  the 
transfer  agent. 

"  '  Witness  the  signature  of  the  president  and  secre- 
[Seal.J     tary,  and  the  seal  of  the  company  attached. 
"  '  Chicago,"  August  21,  1867. 

"  '  J.  Y.  MuNif,  President. 
"  '  C.  Holland,  Secretary. 
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" '  This  certificate  to  be  surrendered  on  payment  of  the  next 
instalment,  when  a  new  one  will  be  given.' 

"  This  amount  was  made  up  as  follows,  viz. :  the  ten  per  cent, 
paid  at  the  time  of  the  subscription,  and  the  said  fifteen  per  cent, 
for  which  the  note  in  suit  was  executed  as  aforesaid.  On  the  10th 
of  October,  1868,  the  defendants  paid  the  payee  1157.50  as  in- 
terest,J)eing  the  amount  indorsed  thereon. 

"  Subsequently,  to  wit,  on  the  3d  day  of  March,  1869,  the  Leg- 
islative Assembly  of  Illinois  passed  an  act  as  follows :  '  An  act  to 
amend  an  act  to  incorporate  the  Provident  Life  Insurance  and 
Investment  Company,'  approved  February  13,  1865  :  — 

"  '  Sect.  1.  Be  it  enacted  ly  the  people  of  the  State  of  Illinois, 
represented  in  the  general  assemlly.  That  so  much  of  section  1  of 
said  act,  to  which  this  is  amendatory,  as  relates  to  the  name  and 
style  of  the  corporation,  and  sections  5  and  15  of  the  said  act,  to 
which  this  is  amendatory,  be,  and  the  same  are  hereby  repealed. 

"  '  Sect.  2.  The  name  and  style  of  the  company  shall  be  and  is. 
Eagle  Insurance  Company, 'and  the  said  company  ma«/  transact 
fire,  marine,  and  inland  insurance  ;  and  may  hold  an  annual  meet- 
ing of  the  shareholders  on  the  first  Tuesday  of  July,  for  the  election 
of  thirteen  dirfectors,  to  serve  until  their  successors  be  chosen. 

"  '  Approved  March  3,  1869.'  " 

The  defendants  neither  procured  nor  assented  to  said  last  men- 
tioned act,  nor  did  they  know  of  it  until  after  its  passage,  and 
thereupon  they  protested  against  it,  and  refused  to  pay  the  note 
in  suit  on  this  ground.  Subsequently  the  said  Eagle  Insurance 
Company  ceased  to  do  business,  and  this  note  among  other  assets 
was  sold  to  the  plaintiff  in  the  year  1871,  in  payment  of  a  debt 
due  from  the  Eagle  Insurance  Company  to  him.  After  the  said 
amendment  of  the  charter  qf  March  3,  1869,  the  Eagle  Insurance 
Company  did  not,  in  fact,  transact  any  fire,  marine,  or  inland  in- 
surance business,  or  do  any  other  business  than  such  as  was  au- 
thorized by  the  original  charter. 

"  Second  special  defence.  We  find  all  the  foregoing  facts,  and 
also  the  following,  to  wit :  Under  the  second  section  of  the  char- 
ter of  the  Provident  Life  Insurance  and  Investment  Company, 
calls  were  made  upon  the  defendants  in  September,  1869,  for  a 
payment  of  an  additional  assessment  of  twenty  per  cent,  upon 
their  stock,  payable  Octobsr  25, 1869,  whi«li  they  neglected  and 
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refused  to  pay,  and  that  the  board  of  directors  of  the  Eagle  In- 
surance Company,  on  the  2d  day  of  December,  1869,  declared  all 
the  stick  on  which  said  assessment  had  not  been  paid,  including 
defendants'  said  stock,  forfeited ;  and  soon  after  new  stock  sub- 
scriptions were  received  from  new  subscribers,  and  the  old  direc- 
tors went  out,  and  new  directors,  elected  by  the  new  stockholders, 
came  in,  and  the  Eagle  Insurance  Company  ceased  to  do  active 
business  or  issue  new  policies  after  January,  1870."  * 

The  provision  in  the  charter  of  the  company  in  relation  to  the 
forfeiture  of  stock  is,  that  if  any  shareholder  or  subscriber  shall 
neglect  to  pay  a  call  for  a  specified  number  of  days,  "  it  shall  be 
lawful  for  the  directors  to  declare  the  shares  forfeited  to  the  com- 
pany, and  all  previous  payments  made  thereon." 

G-ilman,  Olough  §■  Wilde,  for  the  plaintiff. 

U.  C.  Palmer,  for  the  defendants. 

Dillon,  Circuit  Judge.   We  hold  the  following  propositions :  — 

1.  The  plaintiff  taking  the  note  in  suit  directly  from  the  com- 
pany, long  after  it  was  due,  and  after  the  change  in  the  charter, 
and  after  the  action  of  the  company  forfeiting  the  defendants' 
stock  therein,  stands  precisely  in  the  place  of  the  company,  and 
cannot  recover  on  the  note  unless  the  company  could  have  re- 
covered, had  the  action  been  brought  by  it. 

2.  The  note  being  given  for  an  unpaid  stock  assessment,  repre- 
sents, for  all  the  purposes  of  this  action,  that  assessment ;  and  the 
note  not  having  been  paid,  it  follows  that  the  defendants  have 
not  paid  the  stock  assessment  for  which  the  note  was  given. 
Under  its  charter,  the  company  had  the  power,  if  any  assessment 
upon  stock  subscribed  was  not  paid,  to  forfeit  the  stock  and  all 
previous  payments  thereon  ;  or,  at  its  election,  the  company  would 
have  the  right  to  sue  for  such  assessment.  But  the  two  courses 
are  inconsistent,  and  it  must  elect  whether  to  sue  for  and  recover 
the  stock  subscription,  or  to  forfeit  the  stock.  It  cannot  do  both. 
Having  elected  in  this  case  to  forfeit  the  defendants'  stock,  it 
cannot  afterwards  recover  for  a  prior  unpaid  assessment ;  and  this 
doctrine,  which  was  conceded  in  argument,  is  not,  in  our  judg- 
ment, varied,  as  the  plaintiff's  counsel  contends,  by  the  circum- 
stance that  the  company,  at  the  time  of  the  forfeiture  of  the  stock, 
held  the  defendants'  note  for  such  prior  unpaid  assessment. 
Small  V.  Herkimer  Manuf.  Go.  2  Comst.  330. 

3.  The  change  in  the  charter  by  which  a  life  and  accident  com- 
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pany  was  authorized  to  transact  fire,  marine,  and  inland  insurance, 
is  an  organic  change  of  such  a  radical  character  as  to  discharge 
previous  subscribers  to  the  stock  of  the  company  from  any  obliga- 
tion to  pay  their  subscription,  unless  the  change  is  expressly  or 
impliedly  assented  to  by  them.  Here  there  was  no  such  assent, 
and  no  acquiescence  in  the  structural  change  made  in  the  charter 
of  the  company.  The  company  could  not,  against  such  a  sub- 
scriber, maintain  a  suit  to  collect  his  subscription,  and  take  the 
money  and  use  it  as  capital  for  the  transaction  of  business  under 
the  charter  as  altered.  We  think,  in  such  a  case,  the  subscriber 
is  not  bound  to  enjoin  action  under  the  amended  charter,  but  may, 
if  he  elects,  defend  against  an  action  to  recover  on  his  subscrip- 
tion to  the  stock. 

If  the  company  accepted  the  amended  charter,  as  it  did  by 
adopting  the  new  name,  it  is  not  essential  to  such  a  defence  to 
show  that  at  the  time  of  the  trial  the  corporation  had  actually 
exercised  the  enlarged  powers  conferred  upon  it.  The  defendants 
are  not  bound,  on  their  subscription,  to  pay  to  the  company 
money  which,  if  paid,  may  be  used  as  capital  to  carry  on  the 
business  authorized  by  the  amended  charter. 

Judgment  for  the  defendants. 

Nelson,  J.,  concurs. 


Johanna  McKbnty  vs.  Universal  Life  Instjeance  Co. 

(6  Chicago  Leg.  News,  199.     Circuit  Court  of  United  States,  Minnesota, 

January,  1874.) 

Not  contracts  of  indemnity.  —  The  better  opinion  is  tliat  policies  of  life  insurance  are  not, 
like  fire  and  marine  insurance,  contracts  of  indemnity.  The  agreement  is,  that  upon  the 
death  of  the  party  whose  life  is  insured  it  will  pay  to  the  person  named  in  the  policy  a 
certain  amount  therein  specified. 

Disclmrcje  of  company  by  creditor.  —  This  suit  was  brought  by  the  administratrix  of  the  de- 
ceased, whose  life  was  insured,  for  the  benefit  of  Parker,  a  creditor,  (who  had  paid  all  the 
premiums  except  the  first,)  to  recover  the  surplus  of  insurance  over  and  above  the  amount 
paid  Parker  by  the  company.  Parker  was  paid  all  that  he  claimed  on  the  death  of  Mc- 
Kenty, and  gave  a  receipt  in  full  and  surrendered  the  policy.  Held,  that  the  plaintiff 
could  not  recover  under  an  assignment  from  Parker  to  her,  after  he  had  been  paid  by  the 
company  the  full  amount  he  claimed. 

Jury  trial.  The  plaintiff,  administratrix  of  the  estate  of  Henry 
McKenty,  deceased,  brings  suit  upon  a  policy  issued  upon  the 
latter's  life  by  the  defendants.     The  following  is  a  copy  of  the 
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policy :  "  Universal  Life  Insurance  Company,  of  New  York.  This 
policy  of  insurance  witnesseth  that  the  Universal  Life  Insurance 
Company,  in  consideration  of  the  representations  made  to  them 
in  the  application  therefor,  and  of  the  sum  of  $36.10,  lawful  money 
of  the  United  States,  first  in  hand  paid  by  Henry  McKenty,  and 
of  the  quarter-annual  payment  of  a  like  amount  on  «r  before  the 
14th  days  of  October,  January,,  April,  and  July  in  every  year 
during  the  continuance  of  this  policj'^,  at  the  office  of  said  com- 
pany in  the  city  of  New  York,  or  to  their  agents,  as  hereinafter 
provided,  do  hereby  promise  and  agree  to  pay  to  Charles  H. 
Parker,  the  assured  under  this  policy,  his  heirs,  executors,  or  as- 
signs, at  their  office  aforesaid,  the  sum  of  three  thousand  dollars, 
lawful  money  of  the  United  States,  (the  balance  of  the  current 
•year's  premium,  if  any,  being  first  deducted  therefrom,)  in  thirty 
days  after  due  notice  and  proof  of  the  death  of  Henry  McKenty, 
of  San  Francisco,  in  the  county  of  San  Francisco,  and  State  of 
California,  whereupon  this  policy  shall  cease  and  determine. 

"  In  witness  whereof  the  said  Universal  Life  Insurance  Com- 
pany have,  by  their  president  and  secretary,  signed  and  delivered 
this  contract  this  fourteenth  day  of  October,  A.  D.  1868. 

"Wm.  WAiiKER,  President. 

"  Jno.  H.  Bewley,  Secretary." 

Parker,  the  assured,  was  a  creditor  of  McKenty,  and  after  his 
death,  on  payment  of  his  debt,  executed  the  following  receipt :  — 

"New  York,  Feb.  26,  1870. 

"Received  from  the  Universal  Life  Insurance  Company  two 
tbousand  and  fifty-six  and  57-100  dollars,  in  full  for  all  claims 
under  the  withia  policy,  terminated  by  the  death  of  Henry 
McKenty.  C.  H.  Paekee. 

«  Witness :  C.  A.  Buee." 

Afterward,  and  on  the  12th  day  of  April,  1871,  Parker  exe- 
cuted the  following  assignment  to  the  plaintiff,  administratrix  of 
the  estate  of  her  husband  :  — 

"Sak  Fbancisco,  April  12,  a.  d.  1871. 

"  For  value  received  I  hereby  assign  to  Mrs.  Johanna  D.  Mc- 
Kenty, as  administratrix  of  the  estate  of  Henry  McKenty,  late  of 
St.  Paul,  Ramsey  County,  Minnesota,  deceased,  all  my  right,  title. 
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and  interest  in,  to,  and  by  virtue  of  a  certain  policy  of  insurance 
No.  5,736,  dated  October  14,  1868,  made  and  issued  by  the 
'  Universal  Life  Insurance  Company,'  of  New  York,  to  said  Henry 
McKenty,  then  of  San  Francisco,  California,  for  |3,000,  payable 
to  myself,  (Charles  H.  Parker.)  This  assignment  being  made 
to  said  Mrs.  McKenty,  as  aforesaid,  subject  to  the  payment  of  the 
sum  of  about  sixteen  hundred  dollars  heretofore  paid  to  me  there- 
on by  said  company  and  receipted  for  by  me.  This  assignment 
is  made  without  recourse  to  me  in  any  event  or  under  any  cir- 
cumstances. Charles  H.  Pakkee." 

Griljillan  ^  Williams,  for  plaintiff. 

Lorenzo  Allis,  for  defendant. 

Nelson,  J.,  charged  the  jury  as  follows  :  — 

This  contract  of  insurance  was  effected  by  Parker,  although  the 
first  premium  appears  to  have  been  paid  by  McKenty. 

Parker  was  a  creditor  of  McKenty,  and  had  such  an  insurable 
interest  as  would  entitle  him  to  recover  in  a  suit  against  the  com- 
pany, had  it  refused  payment  to  him. 

The  better  opinion  at  this  time  is  that  policies  of  life  insurance 
are  not  like  fire  and  marine  insurance,  contracts  of  indemnity. 
The  agreement  is  that  in  consideration  of  a  certain  annual,  semi- 
annual, or  quarterly-annual  payment  of  money  to  the  company, 
it  will,  on  the  death  of  the  party  whose  life  is  insured,  pay  to  the 
person  named  in  the  policy  a  certain  amount  therein  specified. 

It  is  unnecessary  in  this  case  to  decide  whether  upon  this  policy 
the  assured  named  therein  could  recover  any  more  than  his  debt 
due  at  the  time  of  the  death  of  his  debtor.  This  action  is  not 
brought  by  him  as  the  beneficiary  named  in  the  policy,  but  by 
the  administratriK  of  the  estate  of  the  deceased  whose  life  was  in- 
sured, and  she  seeks  to  recover  the  surplus  over  and  above  the 
amount  paid  Parker  by  the  company. 

It  is  undisputed  that  Parker  was  paid,  on  the  death  of  McKenty, 
all  that  he  claimed,  and  he  has  given  a  receipt  in  full  of  all  de- 
mands against  it,  and  surrendered  the  policy. 

To  sustain  the  demand  made  by  the  administratrix,  it  is  urged 
that  "  Parker  was  a  trustee  for  the  estate  of  McKenty  on  his 
death  for  the  amount  of  the  policy,  over  and  above  his  interest  in 
it,  (which  is  said  to  be  the  amount  of  his  debt,)  and  that  the  re- 
ceipt given  by  him  in  full  of  all  demands,  and  the  surrender  of 
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the  policy,  cannot  affect  the  estate."  I  do  not  think  the  policy 
upon  its  facef  or  the  testimony,  shows  that  any  one  but  Parker 
had  an  interest  in  it. 

It  was  possible  to  effect  an  insurance  so  that  a  portion  of  the 
loss  would  go  to  the  decedent's  estate,  and  to  have  made  the  as- 
sured named  in  the  policy  a  trustee  to  receive  it ;  but  there  is 
nothing  in  the  case  to  indicate  that  any  such  purpose  was  in- 
tended. 

The  plaintiff  cannot  recover  under  the  assignment  from  Parker 
to  her  after  the  latter  had  been  paid  by  the  company  the  full 
amount  he  claimed.  At  the  death  of  McKenty,  the  right  of  ac- 
tion upon  the  policy  belonged  to  Parker  alone.  He  made  his 
claim  and  offered  proof  to  sustain  it,  was  paid  the  amount,  and 
gave  a  receipt  in  full  for  all  demands. 

That  put  an  end  to  all  his  interest  in  the  policy,  and  it  is  not 
possible  for  the  plaintiff,  who  claims  under  an  assignment  made 
after  this  receipt  was  given,  to  recover  anything  more  from  the 
company.  Verdict  rendered  for  defendant. 

MOTION   FOE   NEW   TRIAL,   JANUARY,    1874. 

Nelson,  J.  This  case  is  not  to  be  governed  by  the  commoa 
law  rule  defining  what  constitutes  a  good  accord  and  satisfaction. 

Parker,  the  creditor  and  assured,  did  not  urge  a  claim  for  or 
demand  the  full  amount  named  in  the  policy,  but  agreed,  on  a 
sufficient  consideration  paid  him,  to  exonerate  the  company  from 
all  further  liability ;  received  it,  and  gave  his  receipt  in  full,  and 
surrendered  the  ipolicy.  This,  in  my  opinion,  had  the  effect  of  an 
absolute  release,  as  much  so  as  it  would  have  been  if  a  formal  in- 
strument had  been  drawn  up  and  signed  and  sealed. 

The  old  common  law  rule  of  accord  and  satisfaction  was  always 
considered  technical,  and  unsupported  by  reason.  Dewey,  J.,  in 
Brooks  et  al.  v.  White,  2  Metcalf,  283,  says  :  "  The  foundation  of 
the  rule  seems  to  be,  that,  in  the  case  of  an  acceptance  of  a  less 
sum'  of  money  in  discharge  of  a  debt,  inasmuch  as  there  is  no  con- 
sideration, no  benefit  accruing  to  the  creditor,  and  no  damage  to 
the  debtor,  the  creditor  may  violate  with  legal  impunity  his  prom- 
ise to  his  debtor,  however  freely  and  understandingly  made." 
This  is  a  rule  founded  on  very  poor  morals,  to  say  the  least,  and 
it  has  been  doubted  whether  it  would  apply  to  anything  but  a 
bond. 


U.  S.  CIRCUIT  COURT,  1874.  157 

McKenty  «.  Universal  Life  Insurance  Company. 

In  Coke's  Littleton,  212  b,  it  is  said  that  "  where  the  condition 
is  for  payment  of  twenty  pounds,  the  obUgor  cannot  ....  pay 
a  lesser  sum  in  satisfaction  of  the  whole,  because  it  is  apparent 
that  a  lesser  sum  cannot  be  a  satisfaction  of  a  greater.  But  if 
the  obhgee  do  ...  .  receive  part,  and  thereof  make  an  acquit- 
tance under  seal,  in  full  satisfaction  of  the  whole,  it  is  sufficient, 
by  reason  the  deed  amounteth  to  an  acquittance  of  the  whole." 
Thus  we  see  that  the  common  law  rule  was  intended  to  secure 
only  a  settled  and  deliberate  agreement  to  discharge  the  debt. 
When  this  appeared  and  was  established,  the  acquittance  of  the 
whole  is  admitted. 

A  formal  instrument  under  seal  is  not  the  only  evidence  in  my 
opinion  to  establish  a  release.  The  surrender  of  the  policy  in  this 
case  by  Parker  was,  to  say  the  least,  primd  facie  evidence  of  an 
intention  to  release  all  claims  under  it,  and  when  this  fact  is  con- 
ceded, and  a  receipt  in  full  of  all  demands  is  written  upon  the 
face  of  it,  and  signed  by  him,  I  think  in  law  the  company  is  abso- 
lutely discharged. 

The  other  point  presented,  to  wit,  that  the  construction  of  the 
contract,  so  far  as  the  intention  of  the  parties  thereto  [was  con- 
cerned], should  have  been  left  to  the  jury,  is  not  tenable.  The 
policy  was  the  only  evidence  in  the  case  to  indicate  what  was  the 
intention  of  the  parties.  There  is  no  evidence  outside  to  show 
that  the  assured  was  a  trustee,  and  that  when  his  debt  was  paid 
he  must  account  for  the  balance  of  the  amount  specified  in  the 
policy.  The  question  presented  was.  What  is  the  legal  construc- 
tion of  the  contract  ?  This  the  court  decided,  and  so  charged  the 
jury.  Upon  the  conceded  facts  in  the  case,  in  the  view  taken  by 
the  court,  there  was  no  issue  of  fact  for  the  jury  to  decide  which 
would  authorize  a  verdict  for  the  plaintiff. 

Motion  for  new  trial  denied. 


MISSISSIPPI. 
Sabah  L.  Moeey  vs.  New  Yobk  Life  Insttbancb  Co. 

(1  Am.  L.  T.  Rep.  N.  S.  160.     Circuit  Court  of  United  States,  Mississippi, 
[S.  Dist.]  November,  1873.) 

Notice  of  premium  due.  Nonrpayment  of  premium.  —  Where  the  local  agent  of  a  life  insui- 
ance  company,  on  receiving  payment  of  the  first  premium  due  on  a  policy,  represented  to 
the  assured  that  the  company  were  in  the  habit  of  giving  thirty  days'  notice  to  its  policy 
holders  of  the  time  when  each  premium  falls  due,  and  promised  that  he  would  give  such 
notice,  and  the  assured  died  two  days  after  the  second  premium  fell  due,  no  such  notice 
having  been  given  to  him,  and  the  proof  failed  to  show  that  the  agent  had  any  authority 
to  make  such  an  agreement,  held,  that  the  beneficiary  could  not  recover  on  the  policy. 

Where  the  company's  receipt  for  the  premium  was  not  received  by  the  local  agent  to  whom 
the  premium  was  to  be  paid  until  two  days  after  the  death  of  the  assured,  held,  under  the 
circumstances  above  stated,  that  the  beneficiary  could  not  recover  on  the  policy. 

Where  by  express  agreement,  or  by  the  course  of  business  between  the  parties,  it  is  under- 
stood that  payment  will  be  made  to  the  local  agent,  and  no  notice  has  been  given  in  suf- 
ficient time  that  payment  shall  be  made  at  the  office  and  principal  place  of  business  stipu- 
lated in  the  contract,  a  tender  of  payment  to  the  local  agent,  whether  received  by  him 
or  not,  will  be  available  to  the  policy  holder. 

The  case  is  stated  in  the  opinion  of  the  court. 

Hill,  J.-  This  action  at  law  was  brought  in  the  circuit  court 
of  Madison  County,  and  removed  into  this  court,  to  recover  the 
amount  of  a  policy  of  insurance  issued  by  the  defendant  on  the 
1st  day  of  April,  1871,  for  the  sum  of  |5,000,  payable  to  plaintiff 
upon  the  death  of  her  late  husband,  John  B.  Morey,  upon  the 
payment  of  $197.90  then  made,  and  the  same  amount  to  be  paid 
thereafter  on  the  1st  day  of  April  of  each  year  during  the  contin- 
uance of  said  policy,  with  the  usual  condition  annexed,  that  if  said 
premium  should  not  be  paid  on  or  before  the  1st  day  of  April  of 
each  year,  the  policy  should  become  void,  and  all  payments  there- 
tofore made  become  forfeited  to  defendant. 

The  plea  is  that  the  policy  became  void  under  this  stipulation 
by  reason  of  the  non-payment  of  the  premium  due  on  the  1st  day 
of  April,  1872 ;  to  which  the  plaintiff  replies  :  First,  that  when 
said  John  B.  Morey  made  application  for  said  policy  it  was  to  one 
Morey,  a  local  agent  of  defendant  doing  business  for  defendant  in 
the  city  of  Canton  ;  that  at  the  time  he  stated  to  said  agent  that 
he  feared  he  would  forget  the  time  when  the  premiums  would  be- 
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come  payable  and  fail  to  make  them  in  proper  time,  and  thereby 
the  policy  would  become  forfeited  ;  that  the  said  agent  stated  as 
an  inducement  to  said  John  B.  to  take  said  policy,  that  the  com- 
pany was  in  the  habit  of  giAdng  thirty  days'  previous  notice  of 
the  time,  and  that  he  would  give  the  notice  and  save  the  For- 
feiture ;  and,  secondly,  that  it  was  understood  that  payment 
would  be  made  to  the  local  agent  in  Canton  ;  that  at  the  time 
the  premium  fell  due  the  agent  at  Canton  had  not  been  fur- 
nished with  the  printed  premium  receipts,  without  which  he  was 
not  authorized  to  receive  payment ;  that  the  failure  to  give  the 
notice  and  to  fui-nish  the  receipt  was  a  waiver  of  the  right  to  a 
forfeiture  of  the  policy. 

A  jury  being  waived,  the  questions  of  both  law  and  fact  are 
submitted  to  the  court. 

The  only  facts  shown  by  the  proof,  and  necessary  to  be  stated 
for  the  application  of  the  rules  of  law,  are  as  follows  :  — 

Morey,  the  agent  of  the  defendant,  did  make  the  statements  to 
John  B.  Morey,  at  the  time  the  application  for  the  policy  was 
made,  as  stated  in  the  pleadings  ;  the  advance  premium  was  paid 
on  the  delivery  of  the  policy  ;  no  notice  of  the  time  the  premium 
fell  due  was  given  ;  John  B.  Morey  died  on  the  3d  day  of  April, 
two  days  after  the  premium  fell  due,  without  having  paid  or'ten- 
dered  the  same  to  any  one.  On  the  5th,  payment  of  the  pre- 
mium was  tendered  to  the  agent  at  Canton,  and  refused,  for  the 
reason  that  John  B.  Morey  had  died  on  the  3d.  The  premium 
receipt  was  not  forwarded  to  the  general  agent  at  Vicksburg 
until  the  4th,  and  not  forwarded  to  the  local  agent  until  the 
next  day. 

The  question  upon  the  pleadings  and  proofs  is,  did  the  want  of 
notice  of  the  time  of  payment,  and  the  absence  of  the  receipt  in 
the  hands  of  the  local  agent,  excuse  the  payment  of  the  premium 
upon  the  day  it  became  due,  and  thereby  avoid  the  forfeiture 
stipulated  in  the  contract  ? 

The  policy,  and  the  conditions  annexed  to  it,  constituted  the 
contract,  and  must  be  held  binding  on  both  parties  to  it,  unless 
its  conditions  have  been  waived  by  some  act  or  omission  of  the 
party  against  whom  it  is  sought  to  be  enforced,  or  by  the  author- 
ized agent  of  such  party. 

The  proof  fails  to  show  that  the  agent,  Morey,  had  any  author- 
ity to  engage  that  notice  should  be  given ;  indeed,  none  such  is 
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claimed  ;  but  it  is  claimed  that,  being  the  agent,  it  was  a  fraud  in 
him  to  make  such  a  promise,  as  it  misled  the  assured,  and  induced 
him  to  take  the  policy,  which  he  would  not  otherwise  hare  done ; 
but  it  is  apparent  from  the  proof  that  he  did  not  make  the  prom- 
ise as  agent,  or  pretend  to  bind  the  defendant,  but  only  made  it 
as  a  friend  and  relative  of  John  B.  Morey  ;  it  was  a  mere  per- 
sonal promise,  for  the  fulfilment  of  which  he  could  only  look  to 
him  who  made  it ;  Morey,  the  agent  for  this  purpose,  was  more 
the  agent  for  the  assured  than  the  insurer  ;  so  that,  upon  the  facts, 
this  want  of  notice  cannot  avail  the  plaintiff. 

The  remaining  question  is,  did  the  failure  to  place  in  the  hands 
of  the  agent  at  Canton  the  premium  receipt  on  or  before  the  time 
of  payment,  waive  and  excuse  payment  on  that  day  ?.  The  con- 
ditions of  the  policy  require  payment  at  defendant's  office  in  the 
city^  of  Ne^y  York,  unless  a  different  place  is  stipulated  for  in 
writing  between  the  parties,  or  to  an  agent  having  for  delivery  a 
printed  receipt,  signed  by  the  president  of  the  company,  or  other 
officer  mentioned. 

The  advance  payment  was  made  to  the  local  agent  in  Canton 
upon  the  delivery  of  the  policy.  The  fact  that  the  premium  re- 
ceipt for  the  second  payment  was  forwarded  to  the  local  agent  in 
Canton  shows  that  that  was  the  place  where  payment  was  ex- 
pected to  be  made,  and  where  it  doubtless  would  have  been  made 
but  for  the  death  of  said  John  B.  Such  evidently  being  the  un- 
derstanding between  the  parties,  I  am  satisfied  that  had  the  ten- 
der of  the  amount  due  been  made  to  the  local  agent  at  Canton  on 
the  day  and  within  the  time  stipulated,  the  forfeiture  claim  could 
not  have  been  maintained ;  but,  unfortunately  for  the  plaintiff, 
this  was  not  done,  I  cannot  accept  the  position  as  correct,  that 
nothing  can  avoid  the  forfeiture  but  an  agreement  of  waiver  of 
payment  made  by  the  principal  officers  of  the  company  in  New 
York,  or  by  actual  payment  or  tender  of  payment  there,  or  to  a 
local  or  other  agent  having  the  premium  receipt,  signed  as  pro- 
vided for.  Where  by  an  express  agreement  or  by  the  course  of 
business  between  the  parties,  it  is  understood  that  payment  wUl 
be  made  to  the  local  agent,  and  no  notice  has  been  given  in  suf- 
ficient time  that  payment  shall  be  made  at  the  office  and  principal 
place  of  business  stipulated  in  the  contract,  a  tender  of  payment 
to  the  local  agent,  whether  received  by  him  or  not,  will  excuse 
the  policy  holder  and  prevent  the  forfeiture.     To  hold  otherwise 
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would  open  the  door  to  the  grossest  frauds  upon  the  part  of  these 
foreign  insurance  companies.  The  company,  when  its  coffers 
have  been  in  part  filled  with  hard  earnings  of  the  policy  holder, 
could  withhold  the  receipt  from  him  who  had  been  depriving  him- 
seK  and  family  of  the  comforts  if  not  the  necessaries  of  life  for 
years,  to  provide,  as  he  supposed,  something  for  his  helpless  family 
■when  he  shall  have  been  laid  in  the  grave  ;  and  when  he  comes, 
perhaps,  on  the  last  moment  in  which  payment  can  be  made,  he  is 
for  the  first  time  informed  that  he  must  pay  in  New  York,  or  all 
he  has  paid  will  be  forfeited  — •  a  thing  which  it  is  impossible  for 
him  to  do,  and  which  would  be  gross  injustice.  It  is  said,  and  is 
in  proof,  that  these  receipts  are  furnished  to  the  local  agents 
through  the  general  agency  for  the  State,  and  if  the  agents'  ac- 
counts at  the  principal  agency  are  not  satisfactory,  the  receipts  are 
withheld.  The  answer  to  this  is,  that  it  is  a  thing  about  which 
the  pohcy  holder  is  not  presumed  to  know  anything  ;  it  surely 
cannot  be  held  that  he  is  responsible,  or  to  be  affected  by  dere- 
liction in  duty  of  the  company's  agent,  over  whom  he  has  no  sort 
of  control.  John  B.  Morey  is  not  presumed  to  have  known  the 
absence  of  the  receipt,  and  its  absence  could  have  had  no  influence 
upon  his  unfortunate  neglect ;  and  however  much  it  is  to  be  re- 
gretted that  the  widow  and  orphan  shall  be  deprived  of  the  main- 
tenance and  support  a  kind  husband  and  father  intended  for  them, 
the  rules  of  law  must  be  applied  to  the  facts,  which  being  done, 
necessarily  results  in  favor  of  the  defendant. 

Judgment  for  defendant. 

VOL.  IV.  11 


MISSOURI. 

Haeeiet  O.  Chisholm,  respondent,  vs.  National  Capital 
Life  Insijrancb  Co. 

(52  Mo.  213.     Supreme  Court,  Missouri,  March,  1878.) 

Insurable  interest. — A  woman  engaged  to  be  married  can  effect  a  valid  insurance  upon  the 
life  of  her  intended  husband. 

The  case  is  stated  in  the  opinion. 

Isaac  T.  Wise,  for  respondent. 

HendersJiott  ^  Chandler,  for  appellant. 

Wagner,  J.  The  main  error  assigned  and  relied  upon  for  the 
reversal  of  this  case  is  the  action  of  the  court  in  refusing  to  de- 
clare that  the  plaintiff  had  no  such  insurable  interest  in  the  life 
of  the  person  insured  as  would  entitle  her  to  recover. 

The  record  shows  that  there  was  a  contract  of  marriage  existing 
between  plaintiff  and  Robert  Peel  Clark,  and  that  on  the  17th 
day  of  July,  1869,  the  defendant  made  and  delivered  to  plaintiff 
its  policy  of  insurance,  whereby  it  insured  the  life  of  the  said 
Clark  for  the  term  of  his  natural  life,  for  the  sum  of  five  thou- 
sand dollars.  The  policy  was  issued  and  delivered  to  plaintiff, 
and  made  payable  to  her  as  the  intended  wife  of  Clark,  she  pay- 
ing the  annual  premium  of  ninety  dollars  and  twenty  cents.  The 
first  premium  was  duly  paid  by  her,  and  on  the  12th  of  January, 
1870,  whilst  the  policy  was  in  full  force,  and  before  the  contem- 
plated marriage  had  been  solemnized,  Clark  died. 

What  interest,  or  whether  any  is  necessary  in  the  life  of  the 
person  insured,  to  support  the  contract  of  insurance,  is  left  in 
some  confusion  by  the  adjudged  cases,  as  the  authorities  are  con- 
tradictory. The  leading  case  of-  Giodsall  v.  Boldero,  9  East,  72, 
was  decided  on  the  principle  that  a  contract  of  life  insurance  was 
simply  a  contract  of  indemnity,  not  only  requiring  an  interest  in 
the  assured,  in  order  to  give  it  validity  at  its  inception,  but  con- 
tinuing good  only  so  far  as  it  was  rendered  so  by  the  permanence 
of  such  interest.  But  that  case  was  generally  received  with 
great  dissatisfaction,  and  the  insurance  offices  seldom  availed 
themselves  of  the  decision,  as  they  found  it  very  injurious  to 
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their  interests  to  do  so.  They  usually  paid  the  amount  of  their 
life  insurances,  and  the  decision  was  practically  disregarded.  But 
the  same  question  was  subsequently  taken  to  the  exchequer  cham- 
ber on  error,  in  the  case  of  Balby  v.  The  India  ^  London  Life 
Assurance  Co.  15  Com.  Bench,  364,^  and  Grodsall  v.  Boldero 
was  directly  overruled.  There  it  was  held  that  the  contract  of 
life  assurance  was  not  one  of  indemnity,  but  a  mere  contract  to 
pay  a  certain  sum  of  money  upon  the  death  of  a  person,  in  con- 
sideration of  the  due  payment  of  a  certain  annual  premium  dur- 
ing his  life.  An  insurance  upon  life  has,  in  fact,  but  very  little 
resemblance  to  a  fire  or  marine  insurance.  In  a  fire  or  marine 
insurance  the  particular  object  is  to  indemnify  against  a  pecuni- 
ary loss,  and  the  event  upon  which  the  money  is  made  payable  is 
the  happening  of  the  loss,  the  terms  of  the  contract  being  to  pay 
whatever  is  lost,  not  exceeding  a  specified  amount.  But  a  life 
insurance  is  a  valued  policy,  and  is  a  contract  to  pay  a  certain 
definite  sum  on  the  happening  of  a  particular  event,  which  may 
or  may  not  occasion  a  pecuniary  loss.  In  England  there  is  a  stat- 
ute (4  Geo.  3,  ch.  48)  which  enacts,  in  express  terms,  that  no 
insurance  shall  be  made  on  the  life  of  any  person  wherein  the 
person  for  whose  use  the  policy  shall  be  made  shall  have  no  in- 
terest, and  that  in  all  cases  where  the  insured  hath  interest  in  the 
life,  no  greater  sum  shall  be  recovered  or  received  from  the  in- 
surers than  the  amount  or  value  of  the  interest  of  the  insured  in 
such  Hfe.  But  this  statute  does  not  extend  to  Ireland,  and  the 
courts  of  that  country  have  held,  in  a  number  of  cases,  that  at 
the  common  law  policies  of  insurance  are  valid  without  any  in- 
terest. Bunyon  Life  Assur.  p.  11 ;  Shannon  v.  Nugent,  1  Hayes, 
536  ;  2  Ferguson  v.  Lomax,  2  Dru.  &  War.  120  ;  Scott  v.  Roose, 
Longf.  &  Town.  54  ;  ^  Brit.  Ins.  Co.  v.  Maghee,  Cooke  &  Al.  182.* 

In  this  state  we  have  no  statute  on  the  subject  covering  this 
case,  and  as  the  policy  is  not  void  by  the  common  law,  it  can  only 
be  declared  so  on  the  ground  that  it  is  against  public  policy. 
There  is  nothing  to  show  that  the  contract  was  a  mere  wagering 
one,  or  that  it  is  in  any  wise  against  or  contrary  to  public  policy. 

In  McKee  v.  The  Phoenix  Ins.  Co.,  28  Mo.  383,^  it  was  held 
that  where  the  life  of  a  husband  was  insured  for  the  benefit  of 
the  wife,  the  policy  was  not  necessarily  determined  by  the  wife's 


1  ArUe,  vol.  2,  p.  371.  2  Ante,  vol.  3,  p.  327. 

'Post.  *  Ante,  vol.  3,  p.  330.  ^  ^^^^^  ^qJ_  j^_  ^   ^^fi 
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obtaining  a  divorce  from  the  husband ;  that  she  might  still  have 
an  insurable  interest  in  the  life  of  the  divorced  husband  that 
would  support  the  policy.  In  Lord  v.  Dall,  12  Mass.  118,^  the 
plaintiff  was  a  young  female,  without  property,  and  had  been 
for  several  years  supported  and  educated  at  the  expense  of  her 
brother,. who  stood  towards  her  in  the  attitude  of  parent.  He 
effected  a  life  policy  for  her  benefit,  and  it  was  decided  that  she 
had  an  insurable  interest  in  his  life.  Parker,  C.  J.,  who  wrote 
the  opinion  of  the  court,  said :  "  But  it  is  said  the  interest  must 
be  a  pecuniary  legal  interest  to  make  the  contract  valid ;  one 
that  can  be  noticed  and  protected  by  the  law  ;  such  as  the  inter- 
est which  a  creditor  has  in  the  life  of  his  debtor,  a  child  in  that 
of  his  parent,  &c.  The  former  case  indeed  of  the  creditor  would 
leave  no  room  for  doubt.  But  with  respect  to  a  child  for  whose 
benefit  a  policy  may  be  effected  on  the  life  of  a  parent,,  the  in- 
terest, except  the  insurable  one  which  may  result  from  the  legal 
obligation  of  the  parent  to  save  the  child  from  public  charity,  is 
as  precarious  as  that  of  a  sister  in  the  life  of  an  affectionate 
brother.  For  if  the  brother  may  withdraw  all  support,  so  may 
the  father,  except  as  before  stated.  And  yet  a  policy  effected 
by  a  child  upon  the  life  of  a  father  who  depended  on  some  fund, 
terminable  by  his  death,  to  support  the  child,  would  never  be 
questioned,  although  much  more  should  be  secured  than  the  legal 
interest  which  the  child  had  in  the  protection  of  his  father.  In- 
deed, we  are  well  satisfied  that  the  interest  of  the  plaintiff  in  the 
life  of  her  brother  is  of  a  nature  to  entitle  her  to  insure  it.  Nor 
can  it  easily  be  discerned  why  the  underwrite"rs  should  make  this 
a  question  after  a  loss  has  taken  place,  where  it  does  not  appeax 
that  any  doubts  existed  when  the  contract  was  made,  although 
the  same  subject  was  then  in  their  contemplation."  This  case 
establishes  the  principle  that  an  uncertain  interest  in  the  life  of 
the  person  insured  is  sufficient  to  support  and  uphold  a  policy  in 
favor  of  another  for  whose  benefit  it  was  taken.  The  brother 
supported  and  educated  the  sister,  but  he  was  under  no  legal  ob- 
ligation to  do  so,  and  he  might  have  withdrawn  that  support  at 
any  time. 

In   a  well  considered  case  (2%e  Trenton  Mut.  Life  ^  Fire 
Ins.  Co.  V.  Johnson,  4  Zab.  576  ^)  the  point  has  been  directly  de- 
cided that  it  is  not  necessary  for  the  plaintiff  to  prove  an  insura- 
ble interest  in  the  life  insured,  and  that  if  any  interest  were  nec- 
1 .4n«e,  vol.  1,  p.  154.  'tv  „   397 
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essary,  it  need  not  be  such  as  to  constitute  any  direct  claim  upon 
the  insured,  but  it  would  be  sufficient  if  any  indirect  advantage 
might  result  from  the  life. 

There  was  no  statute  in  New  Jersey,  where  this  decision  was 
made,  prohibiting  such  insurances,  nor  is  there  any  here.  The 
insurance  was  not  a  mere  wagering  contract,  and  therefore  can- 
not be  said  to  contravene  any  principle  of  public  policy.  The 
plaintifE  had  an  interest  in  the  life  of  Clark  ;  a  valid  contract  of 
marriage  was  subsisting  between  them.  Had  he  lived  and  vio- 
lated the  contract,  she  would  have  had  her  action  for  damages ; 
had  he  observed  and  kept  the  same,  then  as  his  wife  she  would 
have  been  entitled  to  support.  In  my  opinion  she  had  such  an 
interest  as  was  entirely  sufficient  to  render  the  contract  valid. 
The  defence  in  this  case  is  devoid  of  merit,  and  is  not  creditable 
to  the  defendant  making  it.  There  is  no  pretence  that  there  was 
any  concealment  of  facts  at  the  time  of  making  the  contract. 
Upon  the  facts  there  was  no  hesitation  in  entering  into  the  agree- 
ment and  obtaining  the  premium  and  issuing  the  policy.  Had 
the  defendant  been  as  willing  to  observe  and  fulfil  its  obligations 
as  it  was  to  receive  premiums,  then  this  case  would  have  never 
occupied  the  time  of  the  courts. 

The  judgment  should  be  affirmed.     All  the  judges  concurring. 


Macklot  Thompson,  respondent,  vs.  St.  Lotjis  Muttjal  Life 
Instjeance  Co. 

(52  Mo.  469.     Supreme  Court,  Missouri,  March,  1873.) 

Payment  nf  premium.  Waiver.  —  A  condition  of  a  life  policy  requiring  payment  of  pre- 
mium on  a  certain  day  may  be  waived  by  a  custom  of  tiie  company  to  receive  the  same 
after  it  became  due ;  though  a  paper  be  attached  to  the  policy  forbidding  the  altering  of 
the  contract  or  the  waiving  of  forfeitm-es  by  the  company's  agent. 

The  case  is  stated  in  the  opinion  of  the  court. 

Cline,  Jamison  ^  Day,  for  appellant. 

Garesehe  ^  Mead,  for  respondent. 

Adams,  J.  This  was  an  action  on  a  policy  of  insurance  issued 
by  defendant  to  Alfred  C.  Bernoudy,  whereby,  in  consideration 
of  1230.28  paid  by  him,  and  an  annual  premium  of  the  same 
amount  to  be  paid  on  or  before  the  28th  day  of  March  in  each 
and  every  year  next  after  the  date  of  the  policy,  for  nine  years, 
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the  company  assured  the  life  of  said  B^rnoudy  in  the  sum  of 
$3,000,  to  be  paid  to  the  plaintifE  at  the  expiration  of  the  nine 
years,  or  if  Bernoudy  died  in  the  mean  time,  to  be  paid  in  ninety 
days  after  due  notice  and  proof  of  his  death. 

The  policy  provided  that  if  default  should  be  made  in  the  pay- 
ment of  any  of  the  annual  premiums  at  the  time  limited  for  their 
respective  payments,  such  default.,  should  not  work  a  forfeiture  of 
the  policy,  but  the  $3,000  insurance  should  then  be  commuted  or 
reduced  to  such  proportional  part  of  the  whole  sum  as  the  sum  of 
the  annual  payments  that  had  been  paid  should  bear  to  the  ten 
annual  payments  stipulated  to  be  paid  by  Bernoudy. 

And  it  was  also  provided  that  if  the  insured  should  fail  to  pay 
annually  in  advance  the  interest  on  any  unpaid  notes  or  loans 
which  might  be  owing  by  him  to  the  company,  on  account  of  any 
of  the  annual  premiums,  then,  and  in  any  such  case,  the  company 
should  not  be  liable  for  the  payment  of  the  amount  of  insurance, 
or  any  part  thereof,  and  the  policy  should  cease  and  determine. 

Bernoudy,  whose  life  was  insured,  died  before  the  expiration  of 
nine  years,  and  the  plaintiff  under  the  policy  claimed  the  whole 
amount  of  insurance.  The  defendant  claimed  a  commutation  of 
the  amount  of  insurance  upon  the  alleged  ground  that  default  had 
been  made  in  the  payment  of  the  annual  premiums  on  the  days 
stipulated,  and  the  defendant  also  set  up  the  additional  defence  of 
a  forfeiture  of  the  policy  by  reason  of  the  non-payment  in  advance 
of  interest  on  premium  notes.  At  the  foot  of  the  paper  upon 
upon  which  the  pohcy  was  printed  and  written,  but  not  embodied 
in  the  policy  itself,  there  appeared  to  be  the  following  printed 
memorandum  :  "  N.  B. — Agents  of  this  company  are  not  author- 
ized to  grant  permits,  or  to  make,  alter,  or  discharge  contracts,  or 
waive  forfeitures.  If  a  premium  is  received  by  the  company  after 
the  day  named  in  the  policy  for  its  payment,  it  is  considered  by 
the  company  and  the  assured  as  an  act  of  grace  or  courtesy,  and 
forms  no  precedent  in  regard  to  future  payments." 

The  evidence  in  the  case  showed  that  the  premium  due  on  the 
28th  of  March,  1870,  was  not  paid  or  tendered  on  that  day,  but 
in  two  days  thereafter  the  same  was  duly  tendered  and  refused. 
The  proof  showed  that  in  regard  to  the  previous  annual  payments, 
commencing  in  March,  1868,  they  had  always  been  paid  weeks 
after  they  were  due,  and  received  by  the  defendant  without  ob- 
jection.    In  regard  to  the  premium  of  the  previous  year,  it  was 
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paid  six  weeks  after  it  became  due,  and  received  without  any 
objection,  and  there  had  been  no  change  in  the  health  or  con- 
dition of  the  deceased.  It  also  appeared  that  the  plaintiff  had 
another  policy  in  this  company  which  was  running  and  in  force 
during  the  same  time  as  the  policy  sued  on,  and  that  in  regard  to 
the  premiums  accruing  under  this  policy,  it  was  the  practice  of 
plaintiff  to  pay  and  the  defendant  to  receive  the  premiums  long 
after  they  were  due. 

The  court,  at  the  instance  of  the  plaintiff  and  against  the  ob- 
jections of  the  defendant,  instructed  the  jury  as  follows  :  — 

"  If  the  jury  believe  from  the  evidence  that  it  had  not  been  the 
practice  of  the  defendant  to  exact  prompt  payment  of  premiums 
when  due  under  the  policy  sued  on  ;  that  they  had  allowed  said 
payments  to  lie  over  for  several  days  or  weeks  after  they  became 
due  and  then  accepted  payment  of  said  premiums,  then  these  are 
facts  from  which  the  jury  may  find  that  the  defendant  waived  a 
literal  compliance  with  the  condition  as  to  punctual  payment ; 
and  if  the  jury  further  find  that  there  was  such  a  waiver,  and 
that  in  a  few  days  after  the  28th  of  March,  1870,  the  plaintiff 
duly  tendered  to  defendant  the  amount  due  under  the  policy, 
they  will  find  for  the  plaintiff  in  the  sum  of  $3,000,  less  the 
amount  shown  to  be  due  and  unpaid  on  said  policy,  with  interest 
on  amount  so  due  at  the  rate  of  six  per  cent,  per  annum  from  the 
commencement  of  this  suit,  to  wit,  the  13th  September,  1870." 

There  were  instructions  given  and  refused  for  defendant,  but  it 
is  unnecessary  to  recite  them,  as  the  giving  of  the  plaintiff's  in- 
structions raises  the  only  material  point  in  the  case. 

The  jury,  under  this  instruction,  found  for  the  plaintiff  for  the 
amount  of  the  policy,  less  the  amount  unpaid  on  said  policy,  as 
indicated  in  plaintiff's  instruction. 

A  motion  for  a  new  trial  was  overruled  and  judgment  rendered 
at  special  term  for  plaintiff,  and  the  defendant  appealed  to  the 
'  general  term,  where  the  special  term  was  affirmed  and  an  appeal 
taken  to  this  court. 

In  contracts  of  insurance,  as  in  other  contracts,  the  parties  may 
make  the  time  of  the  performance  of  any  stipulation  of  the  very 
essence  of  the  contract.  In  such  case  the  contract  becomes  utterly 
at  an  end  or  void  as  soon  as  the  default  is  made.  The  stipulation 
in  regard  to  the  time  of  the  payment  of  the  premiums  in  this 
policy,  I  do  not  regard  as  of  the  essence  of  the  contract.     It  was 
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not  so  regarded  by  the  parties  themselves.  By  their  acts  and 
conduct  the  parties  have  construed  this  contract  for  themselves. 
It  was  not  regarded  by  either  party  as  of  the  essence  of  the  pol- 
icy that  the  premiums  would  be  paid  on  the  very  day  that  they 
became  due. 

The  memorandum  at  the  foot  of  the  policy  did  not  give  any  ad- 
ditional force  to  the  stipulation  in  the  policy,  if  we  may  consider 
it  as  having  any  effect  whatever.  If  it  had  any  force,  it  seemed 
to  be  looked  upon,  by  the  parties  as  a  license  or  invitation  to  the 
plaintiff  "to  disregard  the  exact  day  of  payment  and  to  rely  upon 
the  courtesy  of  the  company.  The  plaintiff  pursued  this  course, 
and  instead  of  making  his  payments  on  the  very  day  when  due, 
let  them  lie  over  for  a  short  time,  and  still  they  were  received 
without  objection.  The  plaintiff  was  thus  induced  to  believe  that 
a  failure  of  strict  payment  on  the  day  would  not  prejudice  his 
rights.  The  courts  have  become  more  liberal  in  their  construc- 
tion of  this  sort  of  stipulations  in  policies  of  insurance.  Formerly 
it  was  held  that  when  in  a  fire  insurance  policy  it  was  required 
that  additional  insurance  could  not  be  taken  without  first  obtain- 
ing the  consent  in  writing  of  the  company,  to  be  indorsed  upon 
the  policy,  it  would  be  void  if  such  consent  was  not  in  every  case 
so  indorsed.  It  was  not  sufficient  to  give  notice  of  the  additional 
insurance  and  rely  upon  the  company's  verbal  consent  ■thereto. 
The  old  rule  required  the  consent  to  be  in  writing,  and  indorsed 
upon  the  policy  ;  but  it  is  understood  to  be  the  settled  law  of  this 
State  that  if  notice  be  given  to  the  company  of  the  additional 
insurance  and  no  objection  is  made,  the  company  will  be  estopped 
from  insisting  on  a  forfeiture  of  the  poHcy  because  their  consent 
thereto  was  not  indorsed  as  required  by  the  literal  stipulation 
therein. 

So  in  regard  to  the  payment  of  premiums,  it  seems  to  be  well 
settled  that  the  practice  of  the  company  in  accepting  the  same 
without  objection,  after  the  day  stipulated  for  the  payment,  must 
be  treated  as  a  waiver  of  the  exact  time  as  an  essential  ingre- 
dient of  the  contract.  See  Buckhee  v.  United  States  Ins.  Co, 
18  Barb.  541 ;  ^  Buse  v.  Mutual  Benefit  Life  Ins.  Co.  26  Barb. 
566  ;  ^  Helme  v.  Philadelphia  Life  Ins.  Co.  61  Penn.  State,  107.' 

Under  this  view  the  judgment  must  be  affirmed.  The  other 
judges  concur. 

1  Ante,  vol.  1,  p.  406.  2  lb.  p.  467.  3  lb.  p.  685. 
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LotnsA  CovBESTON  VS.  Connecticut  Mutual  Life  Insur- 
ance Co. 

(1  Am.  L.  Times  Kep.  N.  S.  239.     Circuit  Court  of  United  States,  Missouri, 
[E.  Dist.]  November,  1873.) 

Instmity.  Suicide. —  In  an  action  upon  a  policy  conditioned  to  be  void  if  the  assured  should 
*'  die  by  suicide,"  the  court  charged  the  jury  that  if  the  assured  was  impelled  to  the  act 
of  self-destruction  by  an  insane  impulse,  which  the  reason  that  was  left  him  did  not  en- 
able him  to  resist,  or  if  his  reasoning  powers  were  so  far  overthrown  by  his  mental  con- 
dition that  he  could  not  exercise  them  on  the  act  he  was  about  to  do,  the  company  are 
liable ;  that  there  is  no  presumption  of  insanity  from  suicide,  and  the  plaintiff  must  prove 
insanity ;  and  that  the  burden  of  proof  to  show  that  the  death  of  the  assured  was  by  sui- 
cide and  not  by  accident  is  upon  the  company. 

The  case  is  stated  in  the  charge  to  the  jury. 

J.  W.  Beford  ^  A.  W.  Benson,  for  plaintiff. 

Mann  ^  Parkinson  and  Clough  ^  Wheat,  for  defendant. 

Dillon,  J.,  charged  the  jury.  1.  This  is  an  action  on  a  policy 
issued  by  the  defendant  upon  the  life  of  the  plaintiff's  husband 
for  her  benefit. 

That  the  policy  was  issued,  and  that  on  the  16th  day  of  De- 
cember, 1871,  the  assured  came  to  his  death,  are  undisputed  facts. 
Under  the  admissions  in  the  answer,  the  plaintiff  makes  out  a 
primd  fade  case  for  a  recovery  when  she  shows  that  she  was  the 
■wife  of  the  said  Henry  0.  Coverston ;  that  he  is  dead,  and  that 
due  notice  and  satisfactory  evidence  of  the  death  of  the  said 
Henry  O.  were  given  by  her  to  the  defendant  or  its  authorized 
agents  ninety  days  before  this  suit  was  brought.  If  these  facts 
are  shown,  then  it  devolves  upon  the  company  to  establish  its  de- 
fences pleaded  in  the  answer,  or  some  one  of  them. 

2.  The  main  defence  relied  on  by  the  company  is  that  the  as- 
sured procured  the  poKcy  with  intent  to  cheat  and  defraud  the 
company  by  thereafter  taking  his  own  life ;  and  that  in  pursuance 
of  this  purpose  the  assured  purposely  took  his  own  life  by  shoot- 
ing himself  on  the  6th  day  of  December.  These  defences  are  de- 
nied by  the  plaintiff. 

3.  The  policy  in  suit  contains  a  provision,  that  if  the  assured 
"  shall  die  by  suicide  "  the  said  policy  should  "  become  and  be 
null  and  void." 

And  the  first  question  to  be  determined  is,  did  the  assured 
shoot  himself  accidentally,  or  did  he  purposely  take  his  own  life 
by  an  act  which  he  knew,  designed,  and  intended  should  have 
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that  effect  ?  If,  upon  the  evidence,  you  are  of  opinion  that  the 
plaintiff's  husband  accidentally  shot  himself,  this  is  not  suicide 
and  the  defence  fails.  If  upon  the  evidence  you  find  and  believe 
that  he  intentionally  shot  himself  with  the  design  and  purpose  to 
take  his  own  Ufe,  this  is  suicide,  and  avoids  the  policy  unless  the 
evidence  also  establishes  to  your  satisfaction  insanity  of  such  a 
character  and  degree  as  will  in  law  prevent  the  act  of  suicide 
from  having  the  effect  of  avoiding  the  policy. 

4.  It  is  not  every  kind  or  degree  of  insanity  which  will  so  far 
excuse  the  party  taking  his  own  life,  as  to  make  the  company  in- 
suring liable.  To  do  this,  the  act  of  self-destruction  must  have 
been  the  consequence  of  insanity,  and  the  mind  of  the  deceased 
must  have  been  so  far  deranged  as  to  have  made  him  incapable 
of  using  a  rational  judgment  in  regard  to  the  act  which  he  was 
committing.  If  he  was  impelled  to  the  act  by  an  insane  impulse, 
which  the  reason  that  was  left  him  did  not  enable  him  to  resist, 
or  if  his  reasoning  powers  were  so  far  overthrown  by  his  mental 
condition  that  he  could  not  exercise  his  reasoning  faculties  on  the 
act  he  was  about  to  do,  the  company  is  liable.  On  the  other 
hand,  there  is  no  presumption  of  law,  primd  facie  or  otherwise, 
that  self-destruction  arises  from  insanity  ;  and  if  you  believe  from 
the  evidence  that  the  deceased,  although  sick,  or  distressed  in 
mind,  formed  the  determination  to  take  his  own  life,  because  in 
the  exercise  of  his  usual  reasoning  faculties  he  preferred  death  to 
life,  or  desired  thereby  to  make  a  provision  for  his  wife,  then  the 
company  is  not  liable,  because  he  died  by  his  own  hand  vrithin 
the  meaning  of  the  policy. 

5.  The  burden  of  proof  to  show  that  the  death  of  the  assured 
was  suicide  and  not  accidental  is  upon  the  company.  If  you  are 
satisfied  from  the  evidence  that  the  assured  died  by  suicide,  then 
the  burden  to  establish  the  insanity  of  the  kind  and  degree  above 
mentioned,  as  being  requisite  to  hold  the  company,  is  upon  the 
plaintiff. 

Verdict  for  plaintiff  in  the  amount  of  $5,543.  Defendant 
moves  for  new  trial. 
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In  eb  Mdeein,  Bankrupt. 
(2  Dillon,  120.     Cireuit  Court  of  United  States,  Missouri,  [E.  Dist.]  1873. 

Bankruptcy.  Title  to  insurance  fund.  —  A  wife  possessed  of  a  separate  estate,  secured  to 
her  by  an  antenuptial  settlement,  obtained,  in  1869,  a  policy  of  insurance  upon  her  life, 
payable  upon  her  death  to  her  husband.  She  paid  the  premium  for  a  year  out  of  her  own 
estate.  Before  the  year  expired  her  husband  was  adjudicated  a  bankrupt.  Out  of  her 
own  estate  she  paid  the  premium  for  the  two  following  years,  1870  and  1871,  and  before 
the  next  premium  fell  due  she  died  j  and  the  question  arose  between  the  husband  and  his 
assignee  in  bankruptcy,  which  was  entitled  to  the  proceeds  of  the  policy.  Held^  consid- 
ering the  nature  of  the  contract  of  insurance  and  the  obvious  intention  of  the  wife,  that 
the  assignee  had  no  right  to  the  proceeds,  but  that  they  belonged  to  the  husband. 

Bankkuptcy.  This  cause  is  brought  here  to  revise  an  order 
of  the  district  court  for  the  Eastern  District  of  Missouri,  overrul- 
ing the  demurrer  of  the  assignee  in  bankruptcy  to  the  petition  of 
James  Murrin,  one  of  the  bankrupts,  and  directing  the  assignee 
to  pay  the  bankrupt  Murrin  the  proceeds  in  his  hands  of  two 
policies  of  life  insurance,  less  the  sum  paid  by  him  for  costs  and 
expenses  of  collection. 

The  petition  thus  demurred  to  is  as  follows  :  — 

"  To  the  Hon.  Samuel  Tebat,  judge  of  said  court :  The  pe- 
tition of  James  Murrin,  one  of  the  said  bankrupts,  respectfully 
represents,  that  a  petition  in  bankruptcy  against  your  petitioner 
and  said  Bolivar  Owen  was  filed  in  this  court  on  the  30th  day  of 
November,  1869.  That  a  hearing  was  had,  and  an  adjudication 
of  bankruptcy  entered  on  said  petition  on  December  10,  1869. 
That  on  December  28,  1869,  your  petitioner  and  said  Owen  filed 
their  schedules  as  required  by  law.  That  on  January  18,  1870, 
Charles  Green  was  elected  and  appointed  assignee  in  bankruptcy 
of  said  Owen  and  Murrin  as  partners  and  individually.  That 
Sarah  E.  B.  Murrin  was  the  wife  of  your  petitioner,  James  Mur- 
rin, and  that  by  a  marriage  settlement  made  previous  to  their 
intermarriage,  all  the  property  and  estate  of  said  Sarah  was  set- 
tled and  secured  to  her  own  separate  use  and  behoof,  so  that  the 
said  James  had  no  right  and  interest  therein,  nor  title  nor  claim 
thereto,  nor  to  any  portion  thereof.  That  said  separate  estate 
was  large  in  amount,  and  of  great  value. 

"  That  on  March  17,  1869,  the  said  Sarah  made  application  to 
the  Penn  Mutual  Life  Insurance  Company,  doing  business  in  this 
State,  for  an  insurance  upon  her  own  life  in  the  sum  of  five  thou- 
sand dollars,  payable  upon  her  death,  upon  proper  proof,  to  her 
husband,  the  said  James  Murrin. 
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"  That  upon  said  application  said  company  issued  to  said  Sarah 
a  policy  of  insurance  upon  her  life,  in  consideration  of  the  pay- 
ment by  her  of  the  annual  premium  of  one  hundred  seventy- 
seven  fifty-hundredth  dollars,  payable  one  half  in  cash  and  one 
half  by  note  bearing  interest  at  six  per  cent.,  payable  in  advance 
on  or  before  the  26th  April  in  each  year,  during  the  continuance 
of  the  policy.  That  said  Sarah,  out  of  her  own  funds,  paid  the 
premiums  required  in  cash,  and  also  the  interest  upon  the  notes 
for  the  years  1869,  1870,  1871,  in  advance.  That  the  said  Sarah 
died  on  the  19th  day  of  January,  1872. 

"  That  your  petitioner  did  not  pay  any  of  said  premium  sums, 
nor  were  the  same  paid  out  of  any  funds  or  property  in  which  he 
had  any  interest  legal  or  equitable,  nor  did  he  suppose  that  he 
had  any  interest  or  title  to  saicf  policies  either  legal  or  equita- 
ble, which  could  pass  to  his  assignee  in  bankruptcy,  and  for  this 
reason  he  did  not  enter  said  policy  in  his  schedule  of  assets  be- 
longing to  him  at  the  date  of  the  petition  filed  in  this  court. 
That  after  the  death  of  the  said  Sarah  and  the  money  due  on 
said  policy  became  payable,  the  said  Green,  assignee  in  bank- 
ruptcy of  your  petitioner  and  said  Owen,  applied  to  your  peti- 
tioner, required  him  to  set  over  said  policy  and  the  sum  secured 
thereby  to  him  as  assignee  ;  and  your  petitioner,  supposing  that 
said  demand  was  legal,  did  give  to  said  Green  an  order  for  the 
payment  of  the  sum  due  upon  said  policy,  as  follows :  — 

"  '  Policy  No.  9,199,  on  life  of  Sarah  E.  B.  Murrin.  I,  James 
Murrin,  the  person  in  whose  favor  the  above  policy  was  issued, 
make  no  claim  for  the  sum  thereby  insured,  or  any  part  thereof, 
or  any  interest  therein,  and  do  request  and  direct  the  Penn  Mu- 
tual Life  Insurance  Company  to  pay  the  same  to  Charles  Green, 
my  assignee  in  bankruptcy,  who  is  entitled  to  the  amount.  Wit- 
ness  my  hand  and  seal,  the  7th  day  of  May,  1872. 

'"  James  MuEKiN.      [Seal.]' 

"  And  the  said  Green,  as  assignee,  by  a  suit  at  law  in  the  St. 
Louis  circuit  court,  recovered  judgment  against  said  company  on 
December  11,  1872,  and  said  judgment  for  the  sum  of  1-1,933.05 
was  duly  satisfied,  and  paid  to  said  Green  on  the  26  th  day  of 
December,  1872. 

["  Precisely  the  same  allegations  were  made  in  respect  to  an- 
other policy  issued  to  the  said  Sarah  by  the  Connecticut  Life  In- 
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surance  Company,  on  the  29tli  day  of  April,  1869,  for  the  sum 
of  $5,000,  payable  at  her  death  to  the  petitioner,  her  husband, 
upon  which  the  said  Green,  as  assignee,  collected  May  11,  1872, 
the  sum  of  |4,948.57."] 

The  petition  then  continues  :  — 

"  Your  petitioner  further  represents,  that  the  orders  for  collec- 
tion of  the  amounts  due  upon  said  policy  were  without  considera- 
tion ;  that  your  petitioner  had  no  title  or  interest  legal  or  equita- 
ble in  said  policies  on  the  30tli  November,  1869,  the  date  of  the 
filing  of  the  petition  in  bankruptcy,  which  could  pass  to  his  as- 
signee by  virtue  of  the  act  of  Congress,  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States ;  and  he  is 
informed  by  counsel,  and  believes  that  the  sums  of  money  col- 
lected by  said  Green  upon  said  policies  belong  to  your  petitioner 
and  to  his  creditors,  becoming  such  since  the  filing  of  said  peti- 
tion in  bankruptcy. 

"  In  consideration  of  the  premises,  he  prays  that  said  Charles 
Green,  as  assignee,  may  be  made  to  pay  over  to  your  petitioner 
the  said  sums  of  $4,938.05  and  $4,948.57,  less  the  costs,  charges, 
and  expenses  by  him  incurred  in  collecting  the  same,  and  that 
your  petitioner  may  have  such  other  and  further  relief  as  to  the 
court  may  seem  meet." 

Lackland,  Martin  ^  Lackland,  for  the  assignee,  (appellant.) 

C.  C.  Whittelsey,  for  the  petitioner. 

Dillon,  Circuit  Judge.  The  wife  of  the  petitioner  being  pos- 
sessed of  a  separate  estate,  secured  to  her  by  an  antenuptial  mar- 
riage settlement,  applied  in  the  spring  of  1869  for  two  policies  of 
insurance  of  $5,000  each,  upon  her  life,  payable  upon  her  death 
to  her  husband.  They  were  issued  accordingly,  and  she  paid  the 
premiums  for  one  year,  one  half  in  cash,  and  one  half  by  note. 
Before  the  year  expired  her  husband  was  adjudicated  a  bank- 
rupt. Out  of  her  own  estate  she  paid  the  premiums  for  the  two 
following  years,  1870  and  1871,  and  before  the  next  premium  fell 
due  she  died.  The  question  is,  whether  the  assignee,  as  against 
the  bankrupt,  is  entitled,  for  the  benefit  of  the  estate,  to  the  pro- 
ceeds of  the  policies.  The  assignee  does  not  claim  that  his  right 
is  strengthened  by  reason  of  having  obtained,  in  the  manner 
stated,  the  actual  possession  of  the  proceeds,  and  the  only  contest 
is  as  to  the  respective  legal  or  equitable  right  of  the  assignee  and 
bankrupt  thereto. 
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Counsel  on  both  sides,  in  their  -well  considered  briefs,  have  ar- 
gued many  points  which,  though  pertaining  to  the  general  subject 
of  life  policies  for  the  benefit  of  others,  are,  nevertheless,  not  nec- 
essarily involved  in  the  decision  of  the  case. 

The  counsel  for  the  assignee  claims  that  at  the  date  of  the 
bankruptcy  of  the  husband,  November  30,  1869,  the  husband  had 
a  right  of  property  in  the  policy  (which  it  is  contended  is  a  chose 
in  action)  of  such  a  nature  that  it  vested  in  the  assignee  by  vir- 
tue of  the  adjudication  in  bankruptcy.  Bankrupt  Act,  sec.  14. 
Under  this  section,  property  and  rights  which  are  acquired  by  the 
bankrupt  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy do  not  vest  in  the  assignee ;  and  to  make  good  his  claim 
the  assignee  must  show  that  the  right  to  the  beneiit  of  the  policy 
was  one  which  not  only  existed  in  the  husband  at  the  time  he 
was  proceeded  against  in  bankruptcy,  but  is  one  of  such  a  nature 
as  to  vest  in  the  assignee  as  of  that  time,  by  virtue  of  the  provi- 
sions of  tlie  bankrupt  act.  This  act  should  receive  such  a  con- 
struction as  accords  with  its  well  known  purpose,  which  is,  that 
if  an  insolvent  debtor  will  surrender  all  his  property  (not  ex- 
empt) for  distribution  among  his  creditors,  he  may,  on  the  terms 
provided  in  the  act,  have  his  discharge.  If  the  wife's  death  had 
happened  before  the  bankruptcy,  there  being  no  statute  protect- 
ing the  husband's  rights  under  the  policy,  the  right  to  collect  and 
hold  would,  it  may  be  admitted,  pass  to  the  assignee.  But  her 
death  did  not  happen  until  over  two  years  afterward,  during 
which  time  the  wife  continued  to  pay  the  premiums.  It  is  ad- 
mitted, that  she  could  not  have  been  compelled  to  pay  them, 
either  by  the  husband,  or  by  the  assignee.  Her  payment  of  them 
proceeded  purely  from  her  bounty.  It  is  certain,  to  a  practical  in- 
tent, that  if  she  had  not  paid  the  subsequent  premiums,  the  first 
payment,  made  before  the  bankruptcy,  would  have  been  of  no 
benefit  either  to  the  assignee  or  to  the  husband,  for  she  did  not 
die  during  the  year.  It  is  also  certain,  to  a  practical  intent,  that, 
had  the  last  premium  not  been  paid,  there  would  have  been  no 
proceeds  here  about  which  to  litigate.  Her  intention,  her  object, 
in  making  these  payments,  in  virtue  of  which  the  policy  was  kept 
in  esse,  must  have  been  to  make  provision  for  her  husband ;  and 
what  equity,  let  me  ask,  have  creditors,  or  the  assignee  represent- 
ing them,  to  thwart  the  purpose  which  she  had  in  view,  and  for 
which   she   paid   her  money,  —  money  to  which   they   had  no 
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claim  ?  The  assignee,  if  it  be  conceded  that  he  could  have  done 
so  for  the  benefit  of  the  estate,  which  I  do  not  admit  nor  decide, 
took  no  steps  to  pay  the  premiums,  but  asks  the  benefit  of  those 
paid  by  the  wife.  It  is  inconceivable  that  she  made,  or  intended 
to  make,  the  payments  for  the  benefit  of  the  assignee,  and  she 
doubtless  died  in  the  confident  belief  that  she  had  made  provision 
for  her  husband. 

Without  discussing  the  questions  which  have  been  argued  at 
the  bar  as  to  the  nature  and  extent,  before  the  death  occurs,  of 
the  interest  of  a  person  designated  by  the  bounty  of  another  as 
the  one  to  whom  a  policy  is  ultimately  to  be  paid,  I  am  quite 
confident  that  the  husband,  at  the  time  of  his  bankruptcy,  had  no 
such  interest  in  these  policies  as  to  give  the  assignee  the  right  to 
retain  their  proceeds  against  the  manifest  intention  and  purpose 
of  the  wife. 

Could  the  assignee,  as  against  the  wish  of  the  wife,  have  said, 
"  I  demand  the  policy,  and  intend  to  keep  up  the  premiums  for 
the  benefit  of  the  estate  ?  "  If  it  were  necessary  to  answer  this 
question,  it  would  seem  that  he  had  no  such  right,  and  that  she 
could  properly  say:  "This  is  a  matter  of  my  own,  a  provision 
originating  in  my  bounty,  one  upon  which  my  husband's  creditors 
have  no  claim,  and  with  which  they  have  no  right  to  interfere." 
But  the  assignee  took  no  such  steps ;  on  the  contrary,  he  allowed, 
or  did  not  prevent  the  wife  from  making  the  payments  which 
kept  the  policy  alive ;  and  I  rest  my  judgment  against  him  on  the 
broad  ground,  that,  under  the  circumstances  of  the  case,  the 
creditors,  for  whose  benefit  the  money  is  sought,  have  not  the 
shadow  of  a  shade  of  equity  to  it,  nor  to  defeat  the  provident  and 
just  provision  which  the  wife  intended  to  secure  for  her  husband, 
not  for  them.  The  policy  was  kept  up  by  her  for  the  benefit  of 
her  husband  after  her  death,  not  for  the  benefit  of  his  creditors 
before  his  bankruptcy.  The  district  judge,  in  deciding  the  case, 
seized  the  considerations  which  control  it,  when  he  remarked: 
"  Looking  at  the  nature  of  the  contract  for  the  insurance  as  being 
a  provision  by  one  married  party  for  the  benefit  of  another,  and 
kept  in  force  by  the  wife  out  of  her  separate  estate  without  any 
step  being  taken  by  the  assignee,  her  equities  should  be  care- 
fully regarded.  The  policy  was  for  the  benefit  of  the  husband, 
and  was  kept  alive  by  the  wife  after  the  bankruptcy;  and  it 
would  be  inequitable  that  a  sum   becoming  payable  after  the 
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bankruptcy  under  such  a  contract,  should,  by  relation  back  to 
the  time  of  commencement  of  proceedings  in  bankruptcy,  be  held 
to  belong  to  the  assignee.  The  design  of  such  charitable  acts  for 
the  benefit  of  a  third  party  was  not  intended  to  be  defeated  by 
the  bankrupt  act,  in  a  case  like  the  present,  where  such  a  result 
would  be  against  all  equity."  Affirmed. 


Elias  Swick  vs.  Home  Life  Insurance  Co. 

(2  DUlon,  160.     Circuit  Court  of  United  States,  Missouri,  [E.  Dist.]  1873.)  ' 

Assignment.  — When  a  life  policy  of  insurance  is  assigned  by  the  assured,  with  the  consent 
of  the  company,  to  a  creditor  of  the  assignor,  to  secure  a  past  debt  and  future  advances, 
the  assignee  has  all  the  rights  which  the  executor  of  the  assured  would  have  had  if  the 
policy  had  not  been  assigned,  and  can  recover,  if  entitled  to  recover  at  all,  the  full  amount 
thereof,  irrespective  of  the  amount  of  his  debt  against  the  assured. 
Warranty  in  relation  to  "good  health,"  and  being  "free  from  any  symptoms  of  disease," 
construed. 

Warrant)' that  the  assured  "had  never  been  addicted  to  the  excessive  or  intemperate  use  of 
alcoholic  stimulants,"  and  that  he  "  did  not  habitually  use  intoxicating  liquors  as  a  bev- 
erage," construed. 

Distinction  pointed  out  between  imtruthful  answers  to  specific  questions  and  the  mere  fail- 
ure to  make  full  answers,  and  the  effect  of  such  failure  under  the  provisions  of  the  policy 
in  suit. 

By  the  pleadings,  the  company  set  up  affirmatively  as  a  defence  a  breach  of  specific  war- 
ranties as  to  existing  facts,  and  this  was  denied  by  the  plaintiff.  Hdd,  that  the  bnrden 
of  proof  to  establish  this  defence  was  upon  the  company. 

Before  Dillon  and  Treat,  JJ.  The  defendant  issued  a  policy 
dated  February  11,  1870,  to  William  Henry  for  |200,  insuring 
his  life.  With  the  consent  of  the  company,  the  assured,  Wm. 
Henry,  by  instrument  dated  March  19, 1870,  assigned  this  policy 
to  the  plaintiff.  Henry  died  in  June  following.  The  plaintifi 
sues  to  recover  from  the  company  the  amount  of  the  policy.  The 
defendant  denies  that  the  plaintiff  is  entitled  to  recover,  and 
makes  several  specific  defences  to  the  action,  which  are  noticed  in 
the  charge  of  the  court  to  the  jury  given  below. 

John  W.  Nohle  and  Strongs  ^  Hedenberg,  for  the  plaintiff. 

2>.  T.  Potter  and  Lee  ^  Adams,  for  the  defendant. 

Dillon,  Circuit  Judge.  1.  The  first  defence  relates  to  the 
assignment  of  the  policy  and  the  plaintiff's  rights  under  such 
assignment.  The  plaintiff  claims  that  prior  to  and  at  the  time 
of  the  application  for  the  policy,  he  was  a  creditor  of  Henry,  and 
remained  such  creditor  until  his  death,  and  that  the  policy  was 
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assigned  to  him  as  security  for  the  debt,  and  for  any  sums  he 
might  afterwards  advance  to  Henry.  If  upon  the  evidence  you 
find  this  to  be  the  case,  then  the  plaintiff  can  recover  on  such 
poHcy  if  Henry's  executor  could  have  recovered  thereon  if  the 
policy  had  not  been  assigned.  And  in  such  case  the  plaintiff  can 
recover,  if  entitled  to  recover  at  all,  the  full  amount  of  the  policy, 
although  the  debt  of  Henry  to  him  may  be  much  less  than  the 
amount  insured.  On  this  subject  we  may  observe  that  no  life 
policy  is  valid  if  taken  for  the  benefit  of  a  person  who  has  no  in- 
surable interest  in  the  risk.  Hence  if  this  policy  on  the  life  of 
Henry  had  been  taken  directly  for  the  benefit  of  Swick,  and 
Swick  at  the  time  was  not  a  creditor  of  Henry,  and  there  was  no 
agreement  or  understanding  that  it  was  for  the  purpose  of  secur- 
ing him  for  advances  to  be  made  to  Henry,  and  if  the  plaintiff 
had  in  no  way  an  insurable  interest  in  Henry's  life,  then  the 
policy  would  have  been  void.  The  law  forbids  such  mere  wager 
policies,  and  also  forbids  any  scheme  or  contrivance  whereby  its 
requirements  in  that  respect  are  sought  to  be  evaded. 

Hence  if  Swick  and  Henry  confederated  together  to  procure 
this  policy  for  the  benefit  of  Swick,  who  was  not  or  had  not  agreed 
to  become  a  creditor  of  Henry,  and  with  the  view  of  having  the 
same  assigned  thereafter  to  Swick,  vdthout  consideration,  or  not 
as  a  security  for  a  debt  due  or  to  become  due,  or  for  any  other 
lawful  purpose,  then  such  contrivance  would  make  the  policy  void. 
If,  on  the  other  hand,  Swick  was  a  creditor  of  Henry,  and  if  the 
purpose  in  procuring  the  policy  was  to  have  the  same  assigned 
thereafter  to  Swick  for  his  (Swick's)  indemnity,  and  Swick  paid 
the  premium,  and  the  facts  were  known  to  the  agent  of  the  com- 
pany, the  pohcy  is  not  void.  So  if  there  was,  as  plaintiff  con- 
tends, an  understanding  between  Henry  and  Swick,  the  latter 
being  a  creditor  of  Henry,  or  having  agreed  to  become  such,  that 
this  policy  should  be  taken  on  Henry's  life,  vsdth  the  view  of 
having  Henry,  or  Henry's  estate  in  the  event  of  his  death,  in  a 
condition  to  meet  his  debt  to  Swick,  and  if  Swick  paid  the  pre- 
mium with  the  knowledge  of  the  company's  agent  and  thereafter 
the  policy  was  assigned  to  Swick  when  such  creditor  of  Henry,  or 
as  a  security  for  debt^  due  or  agreed  to  be  created,  and  the  com- 
pany agreed  in  writing  to  such  assignment,  then  the  policy  and 
assignment  were  not  invalid.  In  other  words,  the  law  exacts  fair 
dealing  in  these  respects  from  all  parties  in  interest.     It  will  not 
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uphold  a  policy  made,  or  fraudulently  contrived  to  be  made,  for 
the  benefit  of  a  person  who  has  no  insurable  interest  in  the  risk. 
Mere  speculative  risks  in  the  lives  of  others,  or  gambling  policies 
of  any  kind,  are  forbidden  for  the  good  of  society.  It  is  not  nec- 
essary for  the  purposes  of  this  case  to  discuss  what  may,  under 
different  circumstances,  be  a  mere  speculative  risk,  or  what  in- 
terest will  be  non-speculative  ;  fpr  in  the  case  before  the  jury  the 
question  is  merely  on  the  one  hypothesis,  whether  Swick  was  a 
creditor  of  Henry  at  the  date  of  the  policy,  and  continued  so  to 
be  at  the  date  of  assignment ;  and  on  the  other  hypothesis  pre- 
sented—  that  if  he  had  no  understanding  at  the  date  of  the 
policy  concerning  its  subsequent  assignment — whether  Swick  was 
Henry's  creditor  when  it  was  assigned,  and  remained  such  until 
Henry's  death. 

2.  The  main  defence  upon  the  trial  has  been  rested  upon  al- 
leged misrepresentations  by  the  assured  in  the  application,  respect- 
ing his  health  and  his  habits  as  to  the  use  of  alcoholic  drinks. 

In  the  application  the  following  questions  were  asked  of  Henry 
and  answered  by  him :  "Is  your  health  good,  and,  as  far  as  you 
know,  free  from  any  symptoms  of  disease  ?  "  Answer,  "  Yes." 
" Are  your  habits  uniformly  and  strictly  sober  and  temperate?" 
Answer,  "  Yes."  "  Have  you  ever  been  addicted  to  the  excessive 
or  intemperate  use  of  any  alcoholic  stimulants  or  opium  ?  "  An- 
swer, "  No."  "  Do  you  use  habitually  intoxicating  drinks  as  a 
beverage?"     Answer,  "No." 

By  the  terms  of  the  contract  between  these  parties,  these  an- 
swers are  warranted  to  be  true,  and  it  is  agreed  in  the  policy  that 
if  the  answers  are  untrue  or  deceptive  in  any  respect,  the  policy 
shall  be  void  and  of  no  effect.  The  parties  have  the  right  thus 
to  agree,  and  are  bound  by  their  agreement,  and  hence  the  im- 
portance of  understanding  what  the  questions  asked  were,  and 
the  answers  given  thereto.  This  is  the  more  important,  because 
if  the  answers  given  are  untrue,  the  policy  is  avoided,  although 
there  are  no  intentional  or  fraudulent  misstatements,  and  although 
the  party's  habits  as  to  intoxicating  drinks  did  not  in  fact  cause 
or  even  accelerate  his  death.  We  remark  to  you  first,  that  the 
questions  as  to  health  and  habits  in  respect'  to  intoxicating  drinks 
will  be  taken  to  mean  what  the  words  >  employed  by  those  ques- 
tions usually  and  commonly  mean.  They  are  not  words  of  art, 
but  words  of  every  day  meaning,  and  this  is  a  contract  not  be- 
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tween  professional  men  or  lawyers,  but  a  contract  that  these  com- 
panies profess  to  make  with  the  world,  and  when  they  ask  a  man 
if  his  health  is  good,  there  is  no  mystery  in  the  question. 

If  you  find  from  the  evidence  that  at  the  date  of  the  application 
Henry's  health  was  not  good,  or  if  Henry  knew  of  any  symptom 
of  disease  which  he  did  not  disclose,  then  there  can  be  no  recovery 
on  the  policy.  If  you  find  the  fact  to  be,  as  the  company  contends 
it  was,  that  Henry's  general  health  was  at  the  time  impaired  by  ex- 
posure, or  from  the  use  of  intoxicating  liquors,  or  from  any  other 
cause,  there  can  be  no  recovery  on  the  policy.  But  if  it  was  known 
to  the  company,  or  its  agent  taking  the  risk,  that  the  assured  had, 
as  certified  by  the  family  physician  to  the  company,  bee»  sick  a 
few  days  before,  and  if  this  was  a  mere  temporary  illness,  which 
was  over  at  the  time,  and  was  disregarded  by  the  company,  or  its 
agent  taking  the  risk,  as  not  being  within  the  purview  of  the  ques- 
tion asked  of  the  assured  in  this  respect,  the  policy  would  not  be 
thereby  avoided. 

Now  as  to  the  question  respecting  intoxicating  liquors.  These 
relate  to  the  habits  of  the  party.  The  applicant  stated  that  he 
had  never  been  addicted  to  the  excessive  or  intemperate  use  of 
alcoholic  stimulants.  This  is  not  a  statement  that  he  had  never 
been  addicted  to  the  use  of  intoxicating  liquors  at  all,  but  a  state- 
ment that  he  had  never  been  addicted  to  the  excessive  or  intem- 
perate use  of  them,  and  it  is  untrue  if  Henry  had,  and  only  in 
case  he  had,  been  addicted  to  the  excessive  or  intemperate  use  of 
alcoholic  stimulants. 

The  application,  in  answer  to  other  questions,  stated  that  his 
habits  were  uniformly  and  strictly  sober  and  temperate,  and  that 
he  did  not  habitually  use  intoxicating  drinks  as  a  beverage.  These 
questions  and  answers  you  will  perceive  relate  to  the  habits  of  the 
party  in  that  respect.  If  the  company  did  not  intend  to  insure 
any  person  who  used  intoxicating  liquors  at  all,  it  would  be  very 
easy  to  ask  such  a  question.  But  they  had  not  done  so.  The  oc- 
casional use  of  intoxicating  liquors  by  the  applicant  would  not 
make  these  answers  untrue  ;  nor  would  they  be  rendered  untrue  by 
any  use  of  intoxicating  drinks  which  did  not  make  his  habits  those 
of  a  man  not  uniformly  and  strictly  sober  and  temperate,  or  which 
did  not  amount  to  a  habitual  use  of  such  drinks  as  a  beverage. 

It  is  your  province  to  decide  from  the  evidence  whether  the  as- 
sured was  or  was  not,  at  the  time  the  application  was  made,  a 
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man  whose  habits  were  uniformly  and  strictly  sober  and  temper- 
ate, or  whether  he  did  or  did  not  habitually  use  intoxicating 
stimulants  as  a  beverage ;  and  if  you  find  his  answer  to  either 
question  to  be  untrue,  there  can  be  no  recovery  on  this  policy, 
although,  as  above  remarked,  he  did  not  intentionally  make  false 
answers,  and  although  those  habits  did  not  in  fact  cause,  hasten, 
or  contribute  to  the  death. 

We  have  been  asked  by  the  defendant  to  instruct  you  that  if 
the  answers  as  to  the  health  and  habits  are  not  full,  correct,  and 
true,  the  plaintiff  cannot  recovet,  even  though  the  failure  to  make 
full  answers  was  unintentional. 

The-  application  referred  to  and  made  part  of  the  policy  con- 
tains the  provision :  "  The  undersigned  does  hereby  covenant 
....  that  the  preceding  answers  and  this  declaration  shall  be 
the  basis  of  the  policy  ;  that  the  same  are  warranted  to  be  fuU, 
correct,  and  true,  and  that  no  circumstance  is  concealed,  withheld, 
or  unmentioned,  in  relation  to  the  past  or  present  state  of  health, 
habits  of  life,  or  condition  of  the  said  party  whose  life  is  to  be  as- 
sured, which  may  render  an  insurance  on  his  life  more  than  usually 
hazardous,  or  which  may  affect  unfavorably  his  prospects  of  life," 
and  that  if  the  foregoing  answers  and  statements  be  not  in  all  re- 
spects full,  true,  and  correct,  the  policy  shall  be  void.  The  policy 
repeats  or  adopts  this  provision.  Now  a  distinction  is  to  be  taken, 
we  think,  between  untruthful  answers  to  specific  questions  and 
the  mere  failure  to  make  full  answers.  Such  failure,  under  these 
provisions,  to  defeat  the  policy  must  relate  to  some  circumstance 
which  might  render  an  insurance  on  his  life  unusually  hazardous, 
or  which  might  affect  unfavorably  his  prospects  of  life ;  while  an 
untruthful  or  incorrect  answer  to  the  specific  questions  asked 
renders  the  policy  absolutely  void,  though  made  in  relation  to  a 
matter  not  material  to  the  risk. 

The  statements  and  declarations  in  the  application  are  warran- 
ties, and  the  defence  here  is  that  there  has  been  a  breach  of  some 
of  these  warranties.  Where  a  party  relies  on  the  breach  of  such 
a  warranty,  he  must  establish  it  by  evidence.  This  may  not  be 
the  rule  as  to  promissory  warranties  —  that  is,  where  the  party 
warrants  that  he  will  not  thereafter  do  or  will  refrain  from  doing 
something  stipulated  in  a  policy  as  to  the  future. 

In  this  case  the  alleged  breach  of  warranty  is  as  to  the  state- 
ment of  existing  facts  —  the  facts  as  to  his  health,  and  the  facts 
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as  to  his  habits  ;  and  the  defendant  avers  the  breach,  and  there- 
fore it  is  for  the  defendant  to  show  that  there  has  been  such  a 
breach,  and  not  for  the  plaintiff  to  prove  that  there  was  no 
breach. 

These  observations  cover,  it  seems  to  us,  all  that  it  is  necessary 
to  state  relating  to  the  law  of  the  case.  The  facts  the  law  com- 
mits to  your  decision,  to  be  decided  upon  the  evidence,  ai^d  upon 
the  evidence  alone,  and  it  expects  that  your  verdict  will  be  one 
not  influenced  by  any  considerations  arising  from  the  nature  of 
the  parties  —  that  it  will  be  one  which  is  the  expression  of  your 
unbiased  judgment  upon  the  testimony  before  you. 

There  was  a  verdict  for  the  plaintiff. 

Judgment  accordingly. 


Cabbie  Holabied  vs.  Atlantic  Mutual  Life  Insurance 

Co. 

(2  Dillen,  166,  note.     Circuit  Court  of  United  States,  Missouri,  [E.  Dist.] 

March,  1873.) 

Charge  to  jury  on  a  policy  for  the  benefit  of  wife.    Proof  of  marriage.    Truth  of  declara- 
tions.   Answers  *'  in  any  respect  untrue." 

Action  upon  a  policy  for  110,000  in  favor  of  the  plaintiff 
upon  the  life  of  one  O.  F.  Holabird,  who  was  alleged  to  have 
been  her  husband  at  the  time  the  policy  was  procured  and  when 
the  death  took  place.  The  special  defences  were  want  of  insur- 
able interest  and  breach  of  warranty;  and  the  questions  made 
sufficiently  to  appear  in  the  following  charge  to  the  jury,  by 

Treat,  J.  Under  the  issues  in  this  case,  the  plaintiff  must 
prove  that  at  the  date  of  the  policy  sued  on  she  was  the  lawful 
wife  of  0.  F.  Holabird,  the  person  on  whose  life  the  risk  was 
taken.  If,  at  the  time  of  the  marriage  ceremony,  in  May,  1861, 
testified  to  by  plaintiff,  the  said  0.  F.  Holabird  had  a  wife  living, 
then  said  alleged  marriage  with  plaintiff  was  void,  and  the  plain- 
tiff could  not  be,  or  become,  the  lawful  wife  of  said  O.  F.  Hola- 
bird during  the  lifetime  of  his  former  wife. 

By  the  statutes  of  Missouri,  marriage  is  declared  to  be  "  a  civil 
contract,  to  which  the  consent  of  the  parties  capable  in  law  of 
contracting  is  essential."  If  subsequent  to  the  death  of  the  for- 
mer wife,  were  there  one,  Mr.  Holabird  and  the  plaintiff,  being 
over  twenty-one  years  of  age,  were  married,  and  that  marriage 
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was  prior  to  the  date  of  the  policy,  and  they  continued  to  live 
together  as  husband  and  wife  until  the  policy  was  issued,  then 
she,  as  his  wife,  had  an  insurable  interest  in  his  life. 

It  is  not  necessary  to  the  validity  of  a  marriage  in  Missouri 
that  any  special  ceremony,  religious  or  otherwise,  should  be  per- 
formed, nor  that  the  marriage  should  be  solemnized  before  any 
person  belonging  to  any  one  of  the  classes  named  in  the  Missouri 
statute  as  authorized  to  perform  the  ceremony.  Marriage  in 
Missouri  may  be  had  by  the  mutual  present  consent  of  two  com- 
petent persons,  made  in  good  faith  and  followed  by  cohabitation, 
without  the  addition  of  any  prescribed  formalities,  and  may  be 
shown  by  such  evidence  as  proves  that  such  a  marriage  actually 
exists.  And  such  is  substantially  the  law  in  Tennessee  and  Illi- 
nois, so  far  as  the  same  affects  this  case.  Therefore,  should  the 
jury  believe,  from  the  evidence,  that  at  the  date  of  the  marriage 
ceremony  with  the  plaintiff,  in  May,  1861,  Mr.  Holabird  had  an- 
other wife  living  ;  yet  should  they  further  believe,  from  the  evi- 
dence, that  such  former  wife  died  in  1863 ;  and  if  they  further 
believe,  from  the  evidence,  that  afterwards,  in  the  State  of  Mis- 
souri, Tennessee,  or  IlHnois,  the  plaintiff  and  Mr.  Holabird 
agreed  by  mutual  consent,  given  in  good  faith,  to  become  hus- 
band and  wife,  and  cohabited  as  such  thereafter,  then,  from  the 
date  of  said  mutual  consent,  she  was  his  wife. 

The  attention  of  the  jury  is  directed  to  the  difference  between 
the  mere  attempted  recognition  of  a  past  void  marriage  and  a 
subsequent  expression  of  mutual  and  then  present  consent  to  be 
husband  and  wife.  The  subsequent  marriage  may  be  proved  by 
habit  and  repute,  if  the  evidence  thereof  satisfies  the  jury  that 
the  parties  had  mutually  agreed  to  become  husband  and  Avife,  in 
good  faith,  and  had  cohabited  thereafter  as  such.  If  at  the  date 
of  the  marriage  ceremony  between  O.  F.  Holabird  and  the  plain- 
tiff in  May,  1861,  said  O.  F.  Holabird  did  not  have  another  wife 
living,  then  the  plaintiff  became  his  lawful  wife  at  that  time. 

The  defendant  seeks  to  avoid  the  policy  by  showing  that  those 
declarations  contained  in  the  application,  which  are  specified  in 
the  answer  filed  in  this  case,  were,  or  some  one  of  them  was,  in 
some  respects  untrue,  at  the  time  when  made.  By  the  terms  of 
the  contract,  if  any  one  of  the  said  declarations  is  found  to  have 
been  in  any  respect  untrue  at  the  time  when  made,  then  the 
plaintiff  cannot  recover.  It  is  immaterial  whether,  if  untrue,  those 
declarations  were  not  intentionally  untrue,  or  whether  the  matter 
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inquired  into,  had  it  been  otherwise  answered,  would  have  caused 
the  risk  to  be  considered  more  hazardous,  or  whether  the  disease 
denied  contributed  to  the  death.  Contracts  like  that  sued  on  are 
based  for  their  validity  upon  the  truthfulness  of  the  declarations 
made  by  the  applicant  in  the  written  application  to  the  company. 
As  the  declarations  are  presumed  to  be  true,  the  burden  of  prov- 
ing them  untrue  is  upon  the  defendant,  who  controverts  them. 

Whether  the  representations  were  material  to  the  risk  or  not 
is  not  open  for  inquiry  in  this  case  ;  for  the  defendant  and  plain- 
tiff agreed,  as  it  was  competent  for  them  to  do,  that  if  any  of  the 
declarations  were  in  any  respect  untrue,  the  policy  should  be 
void.  Hence  it  is  for  the  jury  to  determine  from  the  evidence 
whether  the  defendant  has  shown  any  one  of  the  declarations  to 
have  been  untrue  in  any  respect,  when  made,  and  also  whether 
the  plaintiff  has  shown  that  at  the  date  of  the  policy  she  was  the 
lawful  wife  of  said  O.  F.  Holabird. 

The  jury  should  pass  upon  this  case  with  impartiality,  and  free 
from  all  prejudice  for  or  against  either  of  the  parties  to  the  suit. 
The  rights  of  corporations  and  of  natural  persons  are  to  be  de- 
cided by  the  same  rules  of  justice,  and  should  be  affected  by  no 
considerations  except  such  as  the  law  and  evidence  require,  when 
controversies  arise  between  them  for  judicial  investigation. 

If  the  jury  find  for  the  plaintiff,  they  will  assess  her  damages 
at  $10,000,  deducting  therefrom  the  amount  of  notes  for  pre- 
miums on  the  policy  unpaid  at  the  time  of  Mr.  Holabird's  death, 
together  with  any  balance  of  the  year's  premium  remaining  un- 
paid, and  win  add  interest  on  said  sum  at  the  rate  of  six  per  cent, 
per  year,  from  the  time  proof  of  death  was  submitted  to  the  de- 
fendant to  the  present  time. 

If  the  jury  find  for  the  plaintiff,  and  are  further  satisfied  from 
the  evidence  that  the  defendant  has  vexatiously  refused  to  pay 
the  loss  in  this  case,  they  may  in  their  discretion,  under  the 
statute,  add  to  the  foregoing  sum  an  amount  not  exceeding  ten 
per  centum  of  the  amount  of  the  loss.  The  law  commits  the  ques- 
tion of  vexatious  refusal  to  the  calm  and  deliberate  consideration 
of  the  jury,  to  be  determined  in  the  light  of  all  the  facts  and  cir- 
cumstances of  the  case.    Stats.  1865,  402,  sec.  1.     ' 

There  was  a  verdict  and  judgment  for  the  plaintiff. 
See  Equitable  Life  Assur.  Soc.  v.  Paterson,  41  Ga.  338  ;  S.  C,  ante   vol.  3 
p.  534,  holding  that  a  reputed  wife,  supported  and  treated  as  a  wife,  has  an  in- 
surable interest  in  the  life  of  the  supposed  husband. 
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America  E.  McComas,  appellant,  vs.  Covenant  MrriuAii 
Life  Insurance  Co.,  respondents. 

(56  Mo.  573.     Supreme  Court,  Missouri,  March,  1874.) 

Policy  Jor  wife's  benefit.  Action.  —  A  husband  having  effected  a  policy  on  his  life  for  his 
wife's  benefit,  the  wife  may,  in  Missouri,  sue  thereon  in  her  own  name,  upon  his  death, 
though  the  policy  is  payable  to  the  husbandj'his  executors,  administrators,  or  assigns. 

Preliminary  proofs.  Waiver.  —  The  requirement  of  due  notice  and  proof  of  death  is 
waived  by  an  absolute  refusal  of  the  insurance  company  to  pay  the  sum  insured. 

The  unpaid  premium  notes  should  be  deducted  from  the  sum  payable  by  the  policy. 

The  case  is  stated  in  the  opinion  of  the  court. 

Slayhaek  ^  Soeussler,  for  appellant. 

Dryden  ^  Dryden,  for  respondents. 

Adams,  J.  This  was  an  action  on  a  life  policy  issued  by  the 
defendant  on  the  29th  day  of  October,  1862,  insuring  the  life  of 
Harry  G.  McComas,  husband  of  the  plaintiff,  in  the  sum  of  five 
thousand  dollars.  The  consideration  on  the  face  of  the  policy, 
and  by  reference  to  a  statement  on  the  margin,  is  expressed  to  be 
paid  for  the  use  and  benefit  of  the  plaintiff,  the  wife  of  the  as- 
sured. 

The  policy  was  issued  to  the  husband,  and  the  covenant  is  to 
pay  to  him,  his  executors,  administrators,  or  assigns,  in  sixty  days 
after  due  notice  and  proof  of  death,  the  sum  assured,  the  balance 
of  the  year's  premium,  if  any,  being  first  deducted  therefrom,  to- 
gether with  all  indebtedness  of  the  party  to  the  company. 

The  annual  premium  to  be  paid  was  f  189,  —  $95  of  which 
was  to  be  paid  in  money,  in  two  equal  instalments  of  $47.50,  and 
$94  in  annual  notes.  The  husband  died  on  the  3d  day  of  June, 
1871,  leaving  the  last  six  annual  premium  notes  unpaid. 

This  suit  was  commenced  on  the  9th  day  of  December,  1871, 
by  the  plaintiff  as  beneficiary  under  this  policy,  for  the  amount 
assured.  The  defendant  filed  a  demurrer  to  the  petition  upon 
the  ground  that  the  plaintiff  could  not  sue  as  beneficiary  on  this 
policy.  This  demurrer  was  overruled,  and  the  same  point  was 
afterwards  raised  by  motion  in  arrest  and  saved  by  an  exception 
to  the  action  of  the  court  in  overruling  the  motion. 

The  only  material  defence  relied  on  to  the  merits  of  the  action 
was,  that  the  husband  committed  suicide,  in  violation  of  the 
terms  of  the  policy.  The  matter  in  dispute  was,  whether  the  de- 
ceased was  insane  when  he  killed  himself.     The  plaintiff  gave 
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evidence  tending  to  prove  that  he  was  insane,  and  the  defendant 
gave  evidence  tending  to  prove  that  he  was  sane  when  he  killed 
himself.  The  case  was  submitted  to  a  jury,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff,  on  the  18th  day  of  February, 
1873,  for  $5,481t«5\.  Motions  for  a  new  trial  and  in  arrest  were 
overruled,  and  a  final  judgment  entered  on  the  verdict. 

The  defendant  appealed  to  the  general  term,  and  the  court  at 
general  term  reversed  and  remanded  the  cause.  From  this  judg- 
ment of  reversal  the  plaintiff  has  appealed  to  this  court. 

In  the  progress  of  empanelling  the  jury  the  counsel  for  defend- 
ant asked  them  the  question,  "  Whether  the  jury  has  any  opinion 
upon  the  question  whether  a  man  is  necessarily  insane  who  com- 
mits suicide  ?  "  This  question  was  objected  to  by  plaintifE's 
counsel,  and  the  court  sustained  the  objection  ;  and  to  this  action 
of  the  court  in  refusing  to  permit  that  question  to  be  asked,  and 
in  refusing  to  permit  the  jury  to  answer  the  same,  the  defendant 
duly  excepted. 

The  defendant  offered  in  evidence,  to  be  deducted  from  any 
amount  the  jury  might  find  in  favor  of  the  plaintiff,  the  six  an- 
nual unpaid  premium  notes  which  were  set  out  in  the  bill  of  ex- 
ceptions. The  court  refused  to  permit  these  notes  to  be  given  in 
evidence,  and  to  this  action  of  the  court  the  defendant  excepted. 

The  court  on  its  own  motion  gave  an  instruction  on  the  issue 
of  insanity,  to  which  there  was  no  exception,  and  which  pre- 
sented the  merits  of  the  case  fairly  to  the  jury.  The  court  also, 
at  the  instance  of  the  plaintiff,  gave  the  following  instruction, 
which  was  excepted  to  by  the  defendant :  "  If  the  jury  find  for 
the  plaintiff,  they  will  assess  the  damages  at  the  sum  of  |5,000, 
with  interest  at  six  per  cent,  from  the  time  demand  was  made,  to 
wit,  July  10,  1871,  to  the  present  time." 

First.  The  first  point  relied  on  by  the  defendant  is,  that  this 
action  cannot  be  maintained  by  the  plaintiff  on  the  policy  of  in- 
surance, because  by  the  terms  of  the  policy  the  sum  assured  was 
to  be  paid  to  the  deceased,  or  his  executors,  administrators,  or  as- 
signs. This  objection  was  raised  by  motion  in  arrest,  and  also 
on  the  trial  by  objection  to  the  admissibility  of  the  policy  of  in- 
surance as  evidence.  It  is  manifest,  from  the  recital  in  the  pol- 
icy in  regard  to  the  consideration  to  be  paid  as  premium,  that 
this  insurance  was  effected  by  the  husband  for  the  sole  benefit  of 
his  wife.     The  husband,  therefore,  was  constituted  a  trustee  for 
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his  wife.  He  became  a  trustee  of  an  express  trust,  and  his  wife 
was  the  beneficiary.  Our  statute  allows  a  trustee  of  an  express 
trust  to  sue  in  his  own  name  without  joining  with  him  the  per-, 
son  for  whose  benefit  the  writ  is  prosecuted.  2  Wagn.  Stat. 
1000,  §  3.  But  this  statute  does  not  preclude  the  beneficiary, 
under  a  contract  hke  this,  from  prosecuting  a  suit  without  join- 
ing the  trustee.  This  contract  on  its  face  was  made  for  the  ben- 
efit of  the  wife  alone,  and  she  is,  therefore,  the  real  party  in  in- 
terest, and  had  the  right  to  bring  this  suit.  A  recovery  by  her 
would  be  a  bar  to  another  action  by  the  trustee.  In  Rogers  ^ 
Peek  V.  Crosnell,  51  Mo.  466,  it  was  held,  that  either  the  trustee 
or  beneficiary  of  a  contract  might  sue,  and  a  recovery  by  either 
would  be  a  bar  to  another  action.  Miles  v.  Davis,  19  Mo.  408 ; 
Harney  v.  Butcher,  15  Mo.  89  ;  Van  Shaick  v.  R.  R.  38  N.  Y. 
346  ;  Record  v.  Sanderson,  2  How.  179  [?]  ;  Coster  v.  The  Mayor 
of  Albany,  43  N.  Y.  399 ;  Lawrence  v.  Fox,  20  N.  Y.  268. 

Second.  The  question  put  to  the  jury  in  regard  to  their  opin- 
ion on  the  subject  of  insanity  was  properly  ruled  out  by  the 
court.  The  mere  opinion  of  a  juror  does  not  of  itself  render 
him  incompetent.  It  must  be  such  as  might  influence  his  judg- 
ment. The  question  did  not  comprehend  the  essential  ingredient 
as  to  whether  he  had  formed  an  opinion  which  might  influence 
his  judgment.  1  "Wagn.  Stat.  800,  §  22.  The  bill  of  exceptions 
shows  that  after  this  question  was  overruled  the  court  proceeded 
to  empanel  the  jury,  "  the  defendant  asking  the  jurors  of  the 
panel  no  other  or  further  questions  touching  their  qualifications." 

Third.  The  next  point  is  in  regard  to  the  interest  allowed  by 
the  jury  under  the  instruction  of  the  court,  which  was  to  allow 
interest  from  the  10th  of  July,  1871.  The  plaintiff's  husband 
died  on  the  3d  of  June,  1871.  The  policy  requires  the  insurance 
to  be  paid  in  sixty  days  after  due  notice  and  proof  of  death.  As 
the  defendant  denied  all  responsibility,  and  refused  to  pay  any- 
thing, this  amounted  to  a  waiver  of  the  notice  and  proof  of  death, 
and  therefore  the  sum  assured  was  due  sixty  days  after  the  death 
of  the  plaintiff's  husband.  But  under  the  instruction  of  the  court 
the  jury  allowed  interest  from  about  thirty-seven  instead  of  sixty 
days  after  the  death  of  the  assured,  thereby  allowing  interest  for 
some  twenty-three  days  before  the  principal  became  due.  This 
was  certainly  an  error  which  might  have  been  corrected  at  the 
time  by  a  remittitur. 
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Fourth.  A  similar  error  was  committed  in  excluding  the  un- 
paid annual  premium  notes  as  evidence.  They  were  proper  evi- 
dence to  be  taken  into  consideration  by  the  jury,  and  to  be  de- 
ducted from  the  amount  of  recovery. 

For  these  errors  the  case  wiU  be  remanded  to  the  special  term, 
and  the  judgment  of  the  general  term  so  far  modified  as  to  allow 
the  judgment  of  the  special  term  to  stand  affirmed,  provided  the 
plaintiff  will  deduct,  by  way  of  remittitur,  the  excess  of  interest 
and  the  amount  of  the  unpaid  annual  premium  notes  set  out  in 
the  biU  of  exceptions.  If  the  plaintiff  decline  to  do  this,  the  spe- 
cial term  is  directed  to  set  aside  the  verdict  and  judgment,  and 
grant  a  new  trial.    The  plaintiff  must  pay  the  costs  of  this  appeal. 

Judge  Wagner  absent ;  the  other  judges  concur. 


John  Conovbe,  Executor,  etc.,  vs.  Massachusetts  Mtttual 
Life  Instjeancb  Co. 

(1  Cent.  L.  J.  597.   Circuit  Court  of  United  States,  November,  1874.) 

Statements  in  application^  when  not  warra/nties.  —  Where  no  specific  and  distinct  refer- 
ence was  made  in  the  policj^  to  the  written  application,  the  statements  in  the  latter, 
although  it  referred  to  the  policy,  and  contained  a  warranty,  were  considered  as  represen- 
tations, and  not  as  warranties.    The  recent  leading  cases  on  this  subject  cited. 

Untruthful  answers  to  material  questions  defeat  right  of  recovery.  —  Where  the  policy  itself 
contains  a  condition  that  if  the  statements  made  by  the  applicant  in  the  negotiations  for 
the  policy  shall  prove  untrue,  the  policy  shall  be  void,  untruthful  answers  to  material 
questions  relating  to  the  health  and  habits  of  the  assured  will  defeat  the  right  to  recover 
thereon,  though  the  matters  misrepresented  did  not  cause  or  contribute  to  his  death. 

Statute. — The  act  of  the  Missouri  Legislature  of  March  23,  1874,  commented  on  and  held 
not  to  apply  to  the  case  in  judgment. 

The  defendant,  through  an  agency  in  Missouri,  issued  a  policy 
for  $5,000  upon  the  Ufe  of  Eli  Barnum,  the  plaintiff's  intestate, 
dated  June  10,  1871,  and  which  stated  that  "  this  policy  is  made 
and  accepted  upon  the  following  conditions :  In  case  the  state- 
ments made  by  or  on  behalf  of,  or  with  the  knowledge  of  the  said 
assured  to  the  said  company,  as  the  basis  of,  or  in  the  negotiations 
for  this  contract,  shall  be  found  in  any  respect  untrue,  this  policy 
shall  be  null  and  void." 

The  policy  was  issued  upon  an  application  therefor,  dated  May 
27,  1871,  signed  by  the  applicant,  and  containing  thirty-two 
special  questions  to  be  answered,  which  were  answered  by  him. 
The  7th  question  was,  "  Does  the  party  use  alcoholic  stimulants?" 
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Answer,  "  No."  8th.  "  If  so,  state  how  often  ?  in  what  quan- 
tities?" Answer,  "  None."  9th.  "  Has  the  party  at  any  former 
time  used  alcoholic  stimulants  ?  "  Answer,  "  No."  15th.  "  Has 
the  party  ever  had  inflammatory  rheumatism  ?  "  Answer,  "  No." 
17th.  "  Has  the  party  now,  or  has  he  ever  had  a  habitual 
cough  ?  "  Answer,  "No."  In  the  application  or  declaration  was 
the  following :  "  And  I  do  hereby  agree  that  the  answers  given 
to  the  following  questions,  and  the  accompanying  statement  and 
this  declaration,  shall  be  the  basis  and  form  part  of  the  contract 
or  policy  between  me  and  the  company,  and  I  warrant  such  an- 
swers and  statements  as  true  and  correctly  stated,  and  agree  that 
if  the  same  be  not  so  in  all  respects,  the  said  policy  shall  be  void, 
and  all  the  moneys  which  may  have  been  paid  on  account  thereof, 
and  all  dividend  credits,  shall  be  forfeited  to  the  said  company." 

The  last  question  was,  "  Is  the  party  and  the  applicant  aware 
that  any  untrue  or  fraudulent  answers  to  the  above  queries  .... 
will  vitiate  the  policy  and  forfeit  all  payments  thereon  ?  and  has 
he  carefully  read  the  questions  and  answers  thereto  ?  "  To  which 
he  answered  in  writing,  subscribed  by  himself,  "  Yes." 

The  assured  died  within  one  year  after  the  date  of  policy  ;  and 
this  is  an  action  by  his  executor  to  recover  the  amount  insured  by 
the  policy.  The  company  defends  the  action  on  several  grounds, 
but  it  is  only  necessary  to  state  those  on  which  the  judgment  of 
the  court  rests.  The  company  pleads  that  the  statements  in  the 
application  as  to  the  health  and  habits  of  the  assured  were  untrue 
in  these  several  particulars,  viz. :  at  the  time  of  signing  the  ap- 
plication, and  for  years  previously,  he  had  habitually  used  alco- 
holic stimulants  ;  that  he  had  had  inflammatory  rheumatism,  and 
for  years  labored  under  an  habitual  cough.  He  did  not  die  of 
rheumatism  or  any  pulmonary  disease,  nor,  so  far  as  appeared,  in 
consequence  of  the  use  of  alcoholic  drinks. 

The  action  was  tried  by  the  court,  a  jury  having  been  waived. 
Without  recounting  the  evidence  of  the  various  witnesses  adduced 
by  the  parties,  it  is  suflftcient  to  state  that  the  witnesses  on  both 
sides  all  concurred  in  the  statement  that  the  assured  was  habit- 
ually given  to  the  use  of  alcoholic  drinks ;  that  he  not  unfre- 
quently  became  intoxicated,  though  he  would  often,  for  weeks  at 
a  time,  not  drink  at  all.  He  was  in  the  army,  as  a  lieutenant  in 
the  Fifty-seventh  Illinois  Regiment,  and  it  is  clearly  proved  that 
he  had  a  severe  attack  of  inflammatory  rheumatism  in  1862,  so 


U.  S.  CIRCUIT  COURT,  1874.  189 

Conovev  v.  Massachusetts  Mutual  Life  Insurance  Company. 

scTere  that  he  had  to  leave  his  regiment  and  be  taken  to  the  hos- 
pital. It  is  also  shown  that  he  labored  under  a  habitual  cough 
while  in  the  army.  On  the  other  hand,  there  is  testimony  to  the 
effect,  that  at  and  about  the  time  of  his  effecting  the  insurance  in 
question,  his  general  health  was  good. 

After  his  death,  and  after  this  suit  was  brought  and  an  answer 
was  filed,  the  Legislature  of  the  State  of  Missouri  passed  an  act, 
approved  March  23, 1874,  as  follows  :  — 

"  Sect.  1.  No  misrepresentation  made  in  obtaining  or  securing 
a  policy  of  insurance  in  the  life  or  lives  of  any  person  or  persons 
shall  be  deemed  material,  or  render  the  policy  void,  unless  the 
matter  misrepresented  shall  have  actually  contributed  to  the  con- 
tingency or  event  on  which  the  policy  is  to  become  due  and  pay- 
able ;  and  whether  it  so  contributed  in  any  case  shall  be  a  question 
for  the  jury. 

"  Sect.  2.  In  suits  brought  upon  life  policies  heretofore  or  here- 
after issued,  no  defence  based  upon  misrepresentation  in  obtaining 
or  securing  the  same  shall  be  valid,  unless  the  defendant  shall,  at 
or  before  the  trial,  deposit  in  court,  for  the  benefit  of  the  plain- 
tiffs, the  premiums  hereafter  received  on  such  policies,  with  six 
per  cent,  interest  per  annum  from  the  date  of  receipt." 

Henry  Flanagan,  John  Oonover  ^  W.  S.  Everett,  for  the 
plaintiff. 

H.  K.  White,  for  the  defendant. 

Dillon,  Circuit  Judge.  Much  of  the  discussion  at  the  bar  was 
directed  to  the  point  whether  the  statements  in  the  application 
concerning  the  health  and  habits  of  the  assured  were,  under  the 
language  of  the  policy  in  connection  with  the  language  of  the  ap- 
plication, to  be  considered  as  warranties  as  maintained  by  the  de- 
fendant, or  representations  as  maintained  by  the  plaintiff.  It  was 
not  seriously  denied  by  counsel  that  these  statements  were  not  true 
in  point  of  fact,  and  hence  if  they  are  warranties,  it  is  plain  the 
plaintiff  has  no  case.  The  plaintiff's  position  was  that  the  state- 
ments were  not  part  of  the  policy  by  insertions  therein,  or  by  dis- 
tinct and  specific  Reference  in  the  policy  itself  to  the  application  as 
part  of  the  policy,  and  hence  these  statements  in  the  application 
could,  at  most,  only  be  representations ;  and  being  such,  it  was 
further  claimed  by  the  plaintiff  that  their  untruthfulness,  although 
relating  to  matters  material  to  the  company,  on  preliminary  in- 
quiries, were,  in  fact,  as  the  event  showed,  immaterial,  since  the 
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death  was  not  caused  by  the  diseases  or  habits  to  which  the  un- 
truthful answers  related. 

Inasmuch  as  the  policy  itself  does  not  distinctly  identify  and 
refer  to  the  written  application  and  make  it  part  of  the  policy,  I 
am  inclined,  in  view  of  the  estabhshed  and  reasonable  rule,  to 
think  that  warranties  are  not  to  be  created  or  extended  by  con- 
struction, and  the  doctrines  of  the  later  and  best  considered  cases 
to  hold,  that  the  statements  in  the  application  are  representations 
and  not  warranties.  Campbell  v.  New  England,  ^o.  Ins.  Co.  98 
Mass.  381,  1867  ;i  followed  in  Price  v.  Phoenix  Ins.  Co.  17  Minn. 
497,  1871 ;  2  May  on  Ins.  sees.  164,  165. 

As  this  is  the  view  most  favorable  to  the  plaintiff,  the  case  will 
be  decided  on  the  assumption  that  it  is  correct. 

It  will  be  seen,  by  reference  to  the  statement  of  the  case,  that 
the  policy  itself  contains  a  condition  that  if  any  "  statement  made 
by  the  assured  to  the  company,  as  the  basis  of  or  in  negotiation 
for  this  contract  shall  be  found  in  any  respect  untrue,  this  policy 
shall  be  null  and  void  ; "  and  in  the  application  the  statements 
therein  contained  "  shall,"  it  is  declared,  "  be  the  basis  and  form 
part  of  the  contract  or  policy,"  to  be  entered  into  between  the 
parties.  In  the  application  the  applicant  declared  that  he  had 
carefully  read  the  questions  and  his  answers  to  them,  and  that  he 
was  aware  that  if  any  of  the  answers  were  untrue  or  fraudulent, 
it  would  vitiate  the  policy. 

The  representations  upon  which  the  company  grounds  its  de- 
fence, relating  as  they  do  to  the  habits  of  the  assured,  in  respect 
to  the  use  of  alcoholic  stimulants,  then  and  previously,  and  to 
whether  he  had  ever  been  afflicted  with  inflammatory  rheuma- 
tism, (which  it  is  well  known  often  leads  to  fatal  diseases  of  the 
heart,)  or  had  ever  had  a  habitual  cough,  (known  to  precede  or 
indicate  pulmonary  diseases,)  were  material,  to  enable  the  com- 
pany or  its  medical  adviser  to  form  an  accurate  opinion  as  to  the 
risk  which  the  insurer  was  asked  to  assume.  Now  the  policy  it- 
self contains  the  express  provision,  that  if  the  statements  of  the 
assured,  in  the  negotiations  for  the  policy,  shall  be  found  untrue, 
tlie  policy  shall  be  void.  This  is  the  contract  the  parties  made, 
and  it  is  binding  upon  them ;  and  the  case  is  governed  by  and 
falls  precisely  within  Anderson  v.  Fitzgerald,  4  House  of  Lords 
Cases,  484,  1853,^  in  which  eleven  of  the  judges  of  England  at- 

■ 7 "^  ■ 
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tended  the  summons  of  the  house  of  lords,  and  where  the  unani- 
mous judgment  was,  in  a  case  like  the  present,  that  it  was  erro- 
neous to  leave  it  to  the  jury  to  say  whether  certain  answers  were 
material  as  well  as  false,  and  if  not  material  to  direct  them  that 
the  plaintiff  was  entitled  to  recover.  It  was  expressly  decided 
that  by  the  contract  of  the  parties,  the  truth  of  the  representations 
and  not  their  materiality  were  alone  in  question,  and  if  untrue, 
the  insurer  was  not  liable.  That  decision  was  followed  in  Cazenove 
V.  British  Asg.  Oo.  96  Eng.  Com.  Law,  437,  1859,i  and  by  the 
leading  case  of  Campbell  v.  New  England,  ^e.  Ins.  Co.  98  Mass. 
381,  403,  and  in  the  well  considered  judgment  in  Price  v.  Phoenix, 
^c.  Ins.  Co.  17  Minn.  497. 

These  cases  hold  that  where  the  insurer  puts  specific  questions 
touching  the  risk,  under  conditions  like  those  here  agreed  upon, 
the  inquiries  are  conclusively  made  material,  and  that  false  answers 
avoid  the  policy.  It  is  not  necessary  in  the  case  at  bar  to  go 
to  the  extent  of  affirming  that  all  possible  questions  and  answers 
are  material,  or  may  be  made  so,  for  here  it  is  manifest  that  the 
questions,  upon  the  answers  to  which  the  defence  is  based,  per- 
taining to  the  habits  of  the  applicant,  in  a  matter  material  to 
health  and  to  diseases  he  had  had  or  was  Hable  to  have,  were 
reasonable,  and  correct  answers  to  which  were  essential,  that  the 
risk  to  be  assumed  by  the  company  might  be  understood.  In  An- 
derson V.  Fitzgerald,  supra,  Lord  Chancellor  Cran worth  observed, 
that  "  whether  certain  statements  are  or  are  not  material,  where 
parties  are  entering  into  a  contract  of  life  assurance,  is  a  matter 
upon  which  there  must  be  a  divided  opinion.  Nothing,  therefore, 
can  be  more  reasonable  than  that  the  parties  entering  into  that 
contract  should  determine  for  themselves  what  they  think  to  be 
material,  and  if  they  choose  to  do  so,  and  to  stipulate  that  unless 
the  assured  shall  answer  a  certain  question  accurately,  the  policy 
or  contract  which  they  are  entering  into  shall  be  void,  it  is  per- 
fectly open  to  them  to  do  so,  and  his  false  answer  will  then  avoid 
the  policy.  Now  it  appears  to  me,  my  lords,  that  that  is  precisely 
what  has  been  done  here.  The  question  for  the  jury  to  decide 
was  simply  whether  it  (the  answer)  was  false  or  not.  In  that 
narrow  compass  the  whole  case  lies." 

I  cannot  refrain  from  observing,  that  it  may  be  questionable 
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whether  the  practice  of  the  companies  is,  after  all,  so  entirely- 
reasonable,  as  it  appeared  to  the  lord  chancellor.  Life  insur- 
ance has  grown  to  such  immense  proportions  as  to  have  important 
public  relations.  It  is  the  method  which  has  been  largely  adopted 
to  make  provision  for  wife  and  children,  and  for  those  dependent 
upon  the  life  of  the  assured.  The  judgments  of  courts  touching 
the  validity  of  policies  cannot  be  too  carefully  considered,  so  as 
not  to  work  injustice  either  to  the  insurer  or  the  insured.  Courts, 
by  a  too  liberal  extension  of  the  doctrine  of  warranties,  and  by 
recognizing  the  validity  for  provisions  of  forfeiture  of  the  rights  of 
the  assured,  and  particularly  in  allowing  the  parties,  by  sweeping 
language,  not  fully  understood  or  considered  by  the  assured  when 
the  policy  is  effected,  to  make  immaterial  questions  and  answers 
material,  have,  in  my  judgment,  inclined  too  much  in  favor  of  the 
companies,  and  hence  the  judicial  tendency  of  late  is  to  uphold 
rather  than  overturn  the  contract,  when  substantial  justice  re- 
quires it. 

In  view  of  the  fact,  that  the  tables  upon  which  the  expectation 
of  life  is  calculated  give  the  average  mortality  of  persons  as  they 
run,  while  the  companies  select  their  risk,  so  that  the  actual  mor- 
tality falls  below  the  assumed  mortality,  and  in  view  of  the 
practice  of  the  companies  to  put  a  multitude  of  questions  to  the 
apphcant,  and  to  make  correct  answers  to  all  of  them  material,  I 
am  inclined  to  consider  the  legislation  of  Missouri  as  well-timed 
and  necessary  to  prevent  the  unfair  practice  of  the  companies  in 
framing  their  policies ;  though  it  is  perhaps  too  broad,  if  it  pre- 
vents the  companies  from  providing  that  wilful  misrepresentation 
as  to  material  facts  will  avoid  the  policy,  although  it  may  chance 
that  the  misrepresented  matters  did  not  actually  contribute  to  the 
death  of  the  assured.  But  as  the  act  does  not  apply  to  the  case 
in  hand,  I  forbear  further  remarks  upon  its  policy  or  meaning. 

As  the  questions  in  this  case  were  material,  and  the  answers 
untruthful  in  material  respects,  and  as  the  parties,  in  the  policy 
itself,  agreed  that  this  should  vitiate  the  policy,  the  judgment 
must  be  for  the  defendant.  Judgment  accordingly. 


NEW  YORK. 

RosA  E.  Rainsb'oed,  Adm'x,  appellant,  vs.  Royal  Instteancb 
Co.,  respondents. 

(33  N.  Y.  Superior,  453.     Superior  Court,  New  York  City,  December,  1871.) 

Permit  to  pass  certain  limits.  —  The  Eoyal  Insurance  Company  of  lirerppol,  through  its 
agency  at  the  city  of  New  York,  issued  a  pohcy  upon  the  life  of  one  George  B.  Wal- 
dron,  -which  contained  a  condition  in  the  body  of  the  policy,  which  provided  that  the 
policy  and  insurance  should  be  subject  to  the  several  conditions,  restrictions,  and  stip- 
ulations indorsed  thereon,  in  the  same  manner  as  if  they  had  been  incorporated  in  the 
body  of  the  policy.  The  policy  also  contained  another  provision,  as  follows :  "  Provided, 
also,  that  in  case  the  said  assured  shall  at  any  time  depart  beyond  the  limits  of  Europe, 
without  the  previous  consent  of  the  said  company,  from  time  to  time  duly  signified  by 
indorsement  hereon,  then  this  policy  shall  cease  and  be  void  to  all  intents  and  purposes 
whatsoever,  and  all  premiums  or  moneys  which  shall  have  been  paid  in  respect  thereof 
shall  be  forfeited  to  the  use  of  the  said  company."  The  following  memorandum  was 
printed  on  the  policy  immediately  after  the  signatures  of  the  directors,  the  date  and 
signature  of  the  agent  being  written  in  said  printed  memorandum,  all  of  which  was  in- 
dorsed upon  said  policy  when  the  same  was  issued:  "Memorandum,  28th  November, 
1863  :  It  is  hereby  agreed  that  the  life  assured  by  this  policy  shall  have  permission  to  re- 
side in  any  part  of  North  America,  to  the  northward  of  thirty-six  degrees  and  thirty  min- 
utes of  north  latitude,  but  not  to  the  westward  of  the  Rocky  Mountains,  and  likewise, 
from  the  first  day  of  November  to  the  first  day  of  July,  to  travel  and  reside  in  any  place 
in  the  United  States  south  of  the  above  limits,  but  not  to  the  westward  of  the  Eocky 
Mountains ;  also,  to  pass  in  decked  vessels,  in  time  of  peace,  from  any  one  port  of  Europe 
to  another,  from  any  port  of  North  America  to  another,  within  the  above  limits,  and 
between  any  European  port  and  any  North  American  port  within  the  said  limits,  any- 
thing herein  contained  to  the  contrary  notwithstanding.' '  Held,  that  the  prohibition  con- 
tained in  the  body  of  the  policy,  and  the  exceptions  and  conditions  contained  in  the 
memorandum  indorsed  thereon,  must  be  read  and  construed  together,  and  being  thus  read 
and  construed,  the  policy  is  to  be  considered  as  containing  a  condition  that  would  read  as 
follows  :  "Provided,  also,  that  in  case  the  said  assured  shall  at  any  time  depart  beyond 
the  limits  of  Europe,  excepting  in  travelling  or  residing  in  any  part  of  the  United  States 
to  the  northward  of  thirty-six  degrees  thirty  minutes  north  latitude,  and  in  any  part 
south  of  that  line  between  the  first  day  of  "November  and  the  first  day  of  July,  then  and 
in  such  case  this  policy  shall  cease  and  be  void,"  &c.  Such  a  policy  by  its  terms  prohib- 
its the  assured  from  travelling  or  residing  in  any  part  of  the  United  States  south  of  thirty- 
six  degrees  thirtj"-  minutes  north  latitude,  between  the  first  day  of  July  and  the  first  day 
of  November  of  any  year  during  the  life  of  the  policy,  and  if  assured  violates  its  provi- 
sion or  prohibition,  the  penalty  is  that  the  policy  ceases  to  be  valid. 

At  the  time  the  assured  made  his  application,  and  before  the  policy  issued,  the  insurance 
company  issued  to  the  assured  a  stipulation  or  permit  as  follows  :  "It  is  understood  and 
agreed  that  said  George  B.  Waldron  has  permission  to  proceed  by  first^;Iass  vessel  to 
New  Orleans,  on  and  after  this  date."  This  was  written  upon  the  foot  of  a  receipt  of  the 
same  date,  given  by  the  company  to  the  assured  for  his  premium  paid  on  his  proposal  or 
application  for  assurance.  The  assured  sailed  on  October  24,  1863,  from  New  York  to 
New  Orleans,  and  after  his  arrival  at  the  latter  place,  he  continued  to  reside  there  until 
August  23, 1864 ;  returning  to  New  York  August  31,  1864.    The  company  claimed  that 
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the  policy' was  violated  by  this  residence  in  New  Orleans,  and  refused  to  be  bound  by  the 
same,  and  to  receive  any  further  premium  on  account  thereof.  The  assured  died  in  Feb- 
ruary, 1865,  from  disease  of  the  brain,  which  first  showed  its  commencement  November 
1,  1864.  Held,  that  the  written  stipulation  or  permit  given  to  the  assured  to  proceed  to 
New  Orleans,  affected  only  the  contract  between  the  company  and  assured  at  the  time 
the  permit  was  given,  and  was  not  intended  to  be  incorporated  with  the  policy ;  and  the 
policy  could  not  be  reformed  so  as  to  include  the  same  within  its  terms.  Also,  heldj  that 
the  permit  was  a  temporary  condition  or  contract  to  enable  the  assured  to  proceed  to  New 
Orleans,  between  its  date  (October  22)  and  November  1,  that  being  a  time  that  the  agent 
of  the  company  and  the  assured  assumed  would  be  prohibited  in  the  policy  when  issued. 

Appeal  from  a  judgment  entered  upon  the  findings  of  fact 
and  law  made  by  a  judge  of  special  term  in  favor  of  defendant  for 
costs  against  the  plaintiff,  August  16,  1870. 

In  October,  1863,  one  George  B.  Waldron  made  application  to 
the  defendants  for  an  assurance  on  his  life  for  the  sum  of  $15,000. 
The  application  was  in  accordance  with  forms  of  the  defendants, 
and  consisted  of  the  statements  of  the  applicant,  his  physician  or 
medical  attendant,  and  of  one  of  his  friends,  and  also  of  one  Wil- 
liams, the  agent  of  applicant  in  procuring  the  assurance,  all  of 
which  statements  were  made  in  the  form  of  answers  to  questions 
from  these  parties  respectively,  except  the  concluding  declarations 
of  said  Waldron,  and  the  report  of  the  medical  examiner  of  de- 
fendants, all  of  which  formed  a  part  of  said  application.  The  ap- 
plication being  formally  completed  about  the  22d  day  of  Octo- 
ber, 1863,  said  Waldron  paid  to  defendants'  agent  in  New  York 
the  sum  of  $279.75,  and  received  a  receipt,  of  which  the  following 
is  a  copy :  — 

"EXHIBIT  'F.' 

"  The  Royal  Insurance  Company  of  Liverpool. 

"  New  York  Agehcy,  %2d  October,  1863. 

iU.  S.  I.  R.  )  "  Received  from  George  Buckmaster  Waldron, 
5c.  stamp  >  Esq.,  the  sum  of  two  hundred  and  seventy-nine 
cancelled.  )  ^'^5^  dollars,  premium  on  a  proposal  of  assurance 
for  fifteen  thousand  dollars  on  his  own  life,  which  is  to  be  for- 
warded immediately  to  the  head  office  at  Liverpool,  England,  for 
acceptance.  If  it  be  accepted,  a  policy  will  be  issued  in  accord- 
ance therewith ;  if  declined,  the  above  mentioned  premium  will 
be  returned.  But  in  case  the  said  George  Buckmaster  Waldron 
die  before  the  decision  of  the  head  office  shall  have  been  received, 
the  sum  insured  will  be  paid  in  accordance  with  my  instructions. 
"  1279  /xHi  A.  B.  McDonald,  Agent" 

Afterwards,  at  the  request  of  Waldron,  and  on  his  behalf,  Mr. 
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Williams  applied  to  defendants  and  obtained  a  permission,  which 
was  written  upon  the  foot  of  the  foregoing  receipt,  and  reads"  as 
follows :  — 

"  EXHIBIT   '  G.' 

"  It  is  understood  and  agreed  that  said  George  B.  Waldron  has 
permission  to  proceed  by  first-class  Tessel  to  New  Orleans,  on  and 
after  this  date.  A.  B.  McDonald,  Agent. 

«  New  York,  22d  October,  1863." 

This  was  obtained  several  days  after  the  signing  of  the  receipt. 
At  the  time  the  receipt  was  made  and  delivered,  Waldron  exe- 
cuted and  left  with  Williams  an  assignment  of  the  policy  to 
George  S.  Rainsford,  which  was  afterwards,  on  the  receipt  of 
the  policy,  delivered  with  the  foregoing  receipt  and  permission  to 
said  G.  S.  Rainsford  by  Williams,  as  directed  by  Waldron.  The 
pohcy  was  duly  issued  by  defendants,  delivered  to  and  accepted 
by  Williams,  as  the  agent  of  Waldron,  and,  as  before  stated,  de- 
livered to  Rainsford,  of  whose  estate  plaintiff  is  administratrix, 
about  December,  1863.  Waldron  sailed  on  October  24,  1863, 
and  after  his  arrival  he  continued  to  reside  there  until  August  23, 
1864,  when  he  sailed  for  New  York  by  the  steamer  Yazoo,  arriv- 
ing August  31,  1864.  In  the  latter  part  of  September,  or  first  of 
October,  1864,  Waldron  called  upon  the  agent  of  the  defendants 
at  the  office  of  the  company  in  New  York  for  the  purpose  of  mak- 
ing the  policy  good,  and  was  informed  by  the  agent  that  the  com- 
pany considered  the  policy  vitiated  by  his  continued  residence  in 
the  South ;  that  before  the  company  should  make  it  good  they 
should  require  a  new  examination  by  its  medical  examiner,  and  a 
large  extra  premium,  for  his  residence  at  the  South  during  the 
summer  months.  About  the  same  time  a  Mr.  Speir  called  in  be- 
half of  the  plaintiff  upon  the  defendants,  and  offered  to  pay  any 
extra  premium  if  any  there  was  on  the  policy,  in  order  to  keep  it 
good.  Defendants'  agent  informed  him  that  the  company  con- 
sidered the  policy  as  vitiated  by  Mr.  Waldron  living  South  be- 
yond the  time  allowed  by  the  pohcy,  and  refused  to  do  anything 
until  Waldron  had  been  examined,  and  declined  to  receive  any 
premium  on  that  ground.  Afterwards,  and  in  October,  1864, 
plaintiff  tendered  to  the  agent  of  the  defendants  three  hundred 
dollars,  as  and  for  any  premium  due  on  the  policy.  The  tender 
was  refused  on  the  grounds  of  the  policy  being  vitiated  by  the  resi- 
dence of  Waldron,  South, 
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Waldron  died  at  Stonington,  Conn.,  February  18,  1865,  from 
disease  of  the  brain,  which  first  showed  its  commencement  No- 
vember 1,  1864.  Formal  proofs  of  his  death  were  made  and  sent 
to  the  agent  of  the  defendant  in  October,  1866,  with  a  letter,  of 
which  the  following  is  a  copy  : 

"  EXHIBIT  '  P.' 
"  58  Wall  Street,  New  York,  October  27,  1866. 
"  A.  B.  McDonald,  Esq.,  Agent  Royal  Insurance  Company, 
Liverpool : 

"  Gentlemen,  —  Herewith  please  find  proofs  in  the  policy 
11,419,  on  life  of  George  B.  Waldron,  in  our  hands  for  collection 
of  amount  due  ;  please  advise  us  when  you  will  be  ready  to  pay 
the  same,  and  oblige  Yours  respectfully, 

"  Weeks  &  Foestee." 
Defendants  replied  as  follows  :  — 

"EXHIBIT  'V.' 

"  Royal  Fire  and  Life  Insurance  Office. 
"Life  Department.  No.  56  Wall  Street, 

New  York,  nth  Nov.  1866, 

"  Messrs.  Weeks  &  Foestee  : 

"  Gentlemen,  —  In  answer  to  yours  of  7th  inst.,  calling  my  at- 
tention to  the  insurance  upon  the  life  of  George  B.  Waldron, 
referred  to  in  a  previous  letter,  and  asking  to  be  advised,  '  are  the 
proofs  of  the  death  of  the  assured  sufficient  and  satisfactory  to  the 
company,  and  has  the  company  yet  arrived  at  any  conclusion  as 
to  its  action  in  the  matter,'  I  have  only  to  reply,  as  I  did  verbally 
to  your  previous  letter  in  the  interview  I  had  with  your  Mr.  Fors- 
ter,  that  the  Royal  Insurance  Company  were  not  insurers  upon 
the  fife  of  George  B.  Waldron  at  the  time  of  his  death,  the  policy 
which  he  had  once  held  having  been  avoided  by  flagrant  violations 
and  breaches  of  its  conditions,  and  that  state  of  facts  having  been 
fully  recognized  by  himself,  before  his  death,  and  that  the  com- 
pany have  never  hesitated  for  a  moment  to  reject  any  claim  which 
might  be  made  upon  them  under  the  policy,  and  the  proofs  of 
death  delivered  to  me  are  at  your  disposal. 
"  Youi's  respectfully, 

"  A.  B.  McDonald,  Agent." 

Afterwards,  plaintiff  requested  defendants,  in  writing,  to  reform 
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the  policy  so  as  to  set  forth  the  actual  agreement  made  by  Wal- 
dron  with  defendants  when  the  insurance  was  made,  which  re- 
quest was  not  complied  with. 

On  the  receipt  and  acceptance  of  the  application  of  insurance 
of  Waldron  at  the  office  of  the  company  defendants  in  Liverpool, 
England,  the  policy  in  question  was  filled  up  and  transmitted  to 
defendants'  agent  in  New  York,  complete  in  all  respects  except 
adding  the  dates  and  signatures  of  three  of  the  directors,  which 
the  agent  had  power  to  make,  and  which  he  did  do,  and  deliv- 
ered the  same  as  heretofore  stated.  The  form  of  the  policy  ap- 
pears to  be  one  adopted  by  the  defendants  for  assurance  of  lives 
in  New  York,  for  there  is  printed  upon  the  same,  at  the  head 
thereof,  these  words:  "  New  York  Foreign  Policy,  A.  B.  Mc- 
Donald, Esq.,  Agent."  After  stating  the  terms  of  the  assurance, 
there  follows  in  the  body  of  the  policy  a  condition  or  provision 
that  the  policy  and  assurance  shall  be  subject  and  liable  to  the 
several  conditions,  restrictions,  and  stipulations  indorsed  thereon 
in  the  same  manner  as  if  they  were  incorporated  in  the  body  of 
the  policy.  Then  follows  several  conditions  and  provisions  united 
in  one  paragraph,  one  of  which,  separated  from  the  others,  is  as 
follows :  "  Provided  also,  that  in  case  the  said  assured  shall  at 
any  time  or  times  depart  beyond  the  limits  of  Europe,  without 
the  previous  consent  of  the  said  company,  from  time  to  time  duly 
signified  by  indorsement  hereon,  then  this  policy  shall  cease  and 
be  void  to  all  intents  and  purposes  whatsoever,  and  all  premiums 
or  moneys  which  shall  have  been  paid  in  respect  thereof  shall  be 
forfeited  to  the  use  of  the  said  company." 

The  following  memorandum  is  printed  on  the  policy  imme- 
diately after  the  signatures  of  the  directors,  and  may  be  properly 
termed  an  indorsement  on  the  poHcy,  the  date  and  signature  of 
the  agent  being  written  in  said  printed  memorandum,  all  of  which 
was  indorsed  upon  said  policy  when  the  same  was  issued  : 

"  Memorandum,  28th  November,  1863.  It  is  hereby  agreed 
that  the  life  assured  by  this  policy  shall  have  permission  to  reside 
in  any  part  of  North  America  to  the  northward  of  thirty-six  de- 
grees and  thirty  minutes  of  north  latitude,  but  not  to  the  west- 
ward of  the  Rocky  Mountains  ;  and  likewise,  from  the  first  day  of 
November  to  the  first  day  of  July,  to  travel  and  reside  in  any 
place  in  the  United  States  south  of  the  above  limits,  but  not  to 
the  westward  of  the  Rocky  Mountains ;  also,  to  pass  in  decked 


198  NEW  YORK. 


Kainsford  v.  Royal  Insurance  Company. 


vessels,  in  time  of  peace,  from  any  one  port  of  Europe  to  another, 
from  any  port  of  North  America  to  another,  within  the  above 
limits,  and  between  any  European  port  and  any  North  American 
port  within  the  said  limits,  anything  herein  contained  to  the  con- 
trary notwithstanding. 

"  By  order  of  the  committee, 
"  J.  H.  F."  "  A.  B.  McDoNAU),  Agent." 

The  judge,  before  whom  this  case  was  tried,  found  for  the  de- 
fendants. One  of  his  findings  in  the  case  was  as  follows  :  "  6th. 
That  one  of  the  terms  and  conditions  of  said  policy  was  and  is, 
that  the  said  Waldron  should  not  travel  or  reside  in  any  place  in 
the  United  States  south  of  thirty-six  degrees  thirty  minutes  north 
latitude,  from  July  1st  to  November  1st."  To  this  finding  no  ex- 
ception was  taken  as  appears  in  the  case,  nor  was  there  any  taken 
to  that  part  of  the  10th  finding,  in  which  the  judge  found  that 
Waldron  resided  south  of  thirty-six  degrees  thirty  minutes  from 
July  1st  to  August  23d,  1864. 

The  judge  also  found  that  Waldron  was  told  at  the  time  of  the 
negotiation  for  the  assurance,  by  Williams,  his  agent  in  the  prem- 
ises, that  under  the  policy  to  be  issued,  he  (the  said  Waldron) 
could  not  reside  or  travel  south  of  thirty-six  degrees  thirty  min- 
utes north  latitude,  between  1st  July  and  1st  November,  without 
the  permission  of  the  company  ;  also,  that  the  permission  to  go  to 
New  Orleans,  dated  October  22, 1863,  was  obtained  by  WiUiams, 
at  the  request  of  Waldron,  after  the  application  for  assurance  had 
been  made  and  the  receipt  of  the  same  and  the  money  paid  as 
premium  given  ;  also,  that  the  residence  in  New  Orleans  from 
July  1st  to  August  23d,  1864,  was  not  under  nor  authorized  by 
said  permission  ;  and  to  these  latter  findings  exceptions  were  duly 
taken  by  plaintifE's  attorneys. 

Weeks  ^  Forster,  for  appellants. 

Barlow.,  Larocque  ^  Maefarland,  attorneys,  and  W.  W.  Mac- 
farland,  of  counsel,  for  respondents. 

By  the  Court,  Spbncee,  J.  I  hold  that  the  policy  issued 
upon  this  application  was  delivered  and  accepted  by  the  assured 
as  the  contract  of  assurance,  and  is  the  contract  to  be  considered 
by  the  court.  That  the  written  permission  of  the  defendants, 
given  to  Waldron,  affected  only  the  contract  existing  between 
defendants  and  the  assured  at  the  time  the  permission  was  given. 
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That  by  its  terms,  as  compared  with  the  agreement  between  the 
parties  at  the  time  and  the  contract  as  made  by  the  issue  and 
acceptance  of  the  policy,  this  permission  was  not  intended  by  the 
parties  to  be  incorporated  into  the  policy  ;  it  was  a  temporary 
condition  or  permission  made  for  the  convenience  and  benefit  of 
the  assured,  to  enable  him  to  travel,  between  October  22d  and 
November  1st,  1863,  south  of  the  line,  that  he  and  his  agent 
and  defendant's  agent  believed  and  assumed  would  be  prescribed 
by  the  policy  when  it  issued.  The  policy  is  dated  of  the  28th 
of  November,  1863,  and  could  not  be  affected  by  this  permission, 
except  by  the  literal  terms  of  the  same,  which  included  no  per- 
mission to  reside  at,  but  only  "  to  proceed  to  New  Orleans."  No 
reasonable  construction  of  this  permission  would  extend  it  as  a 
permission  to  reside  south  of  thirty-six  degrees  thirty  minutes, 
even  if  held  to  apply  to  the  policy.  Its  utmost  limit  of  con- 
struction would  only  permit  the  assured  to  proceed  to  New  Or- 
leans after  its  date,  and  return  north  of  the  prescribed  line  before 
July  Ist  of  the  next  year.  Therefore  the  conclusion  of  the 
learned  justice,  that  the  interpolation  of  the  same  in  the  policy 
could  not  benefit  the  plaintiff,  was  correct ;  and  his  refusal  to 
reform  the  policy  so  as  to  include  it  forms  no  basis  for  the  re- 
versal of  this  judgment. 

After  a  fuU  consideration  of  all  the  exceptions  of  the  plaintiff 
to  the  rulings  of  the  court  below,  I  find  nothing  in  the  case  to 
justify  a  reversal. 

Upon  the  argument  of  this  appeal  the  question  was  raised  by 
the  learned  chief  justice,  Whether  the  policy  itself,  in  its  several 
terms  and  conditions,  contained  any  prohibition  against  the  as- 
sured residing  south  of  thirty-six  degrees  thirty  minutes  north 
latitude  at  any  portion  of  the  year.  The  question  appeared  to 
be  one  that  had  not  been  considered  nor  acted  upon  by  either 
party  prior  to  the  argument.  I  think  this  is  the  only  serious 
question  in  the  case,  and  the  only  one  I  propose  to  discuss. 

From  a  full  review  of  the  case,  I  conclude  no  such  question 
arose  before  the  judge  upon  the  trial.  No  one  suggested  any 
doubt  as  to  the  effect  of  the  agreement  or  contract  of  assurance 
as  contained  in  the  policy.  Plaintiff  sought  to  overcome  an  as- 
sumed prohibition,  by  proof  of  this  consent  or  permission,  and  of 
the  terms  of  assurance  made  between  the  parties  prior  to  the 
isflue  of  the  policy,  and  sought  a  reformation  of  the  policy  so  as 


200  NEW   YORK. 


Rainsford  v.  Royal  Insurance  Company. 


to  conform  the  same  to  the  conditions  of  the  application.  The 
judge,  in  his  findings,  states  this  prohibition  as  existing  in  the 
policy,  and  the  plaintiff's  attorney  finds  no  fault  with  nor  takes 
exception  to  the  same.  So  much  for  the  views  and  actions  of 
the  parties,  and  of  the  court  below.  I  consider  this  policy  a 
very  imperfect  instrument,  so  far  as  expressing  clearly  the  prohi- 
bition claimed,  and  which  seems  to  have  been  understood  by  the 
parties. 

The  defendants  appear  to  be  an  English  company,  doing  busi- 
ness at  Liverpool,  but  their  policy  is  dated  and  apparently  issued 
at  New  York,  and  assures  the  life  of  a  citizen  of  New  York  who 
pays  the  premium  or  consideration  of  assurance  to  their  New 
York  agent.  It  contains  a  condition  in  the  body  of  the  policy, 
that  if  the  assured  departs  beyond  the  limits  of  Europe,  without 
the  consent  of  the  company  indorsed  on  the  policy,  that  the  pol- 
icy shall  cease  and  be  void.  If  there  were  no  terms  nor  condi- 
tions subsequently  expressed  that  changed  or  affected  this  con- 
dition, I  should  hold  that  the  policy  was  void  on  its  face,  because 
of  the  contradiction  of  its  terms  or  the  impossibility  of  the  same 
.  being  fulfilled  by  the  assured,  or  reconciled  with  the  status  of  the 
parties  at  the  time  of  its  execution.  But  the  wisdom  of  the  di- 
rectors, or  counsel  of  defendants,  have  sought  a  remedy  for  these 
things,  and  have  caused  a  memorandum  to  be  indorsed  on  the 
policy  which  allows  the  assured  to  reside  and  travel  beyond  the 
limits  of  Europe,  and  to  travel  and  reside  in  any  place  in  the 
United  States  south  of  thirty-six  degrees  thirty  minutes  north 
latitude,  from  November  1st  to  July  1st.  If  the  prohibition  con- 
tained in  the  body  of  the  policy  and  the  exception  or  conditions 
in  the  memorandum  are  to  be  read  and  construed  together,  then 
the  poHoy  contains  the  desired  prohibition. 

I  am  satisfied,  if  the  policy  alone  was  before  us,  that  we  should 
have  great  doubt  as  to  the  intention  of  the  parties  in  regard  to 
any  prohibition  being  contained  in  the  policy  itself  ;  yet  I  think 
it  is  one  of  those  contracts  where  the  meaning  of  the  words  or 
terms  used  are  of  that  doubtful  or  unintelligible  character,  that 
parol  testimony  should  be  admitted  to  explain  the  same.  With 
the  whole  evidence  in  this  case  before  us,  especially  this  written 
permission,  I  am  satisfied  that  a  just  and  reasonable  construction 
of  this  contract  would  cause  the  condition  in  the  body  of  the  pol- 
icy, and  in  the  memorandum  indorsed  thereon,  to  be  read  and 
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construed  together,  and  that  the  prohibition  assumed  and  under- 
stood by  both  parties  exists,  and  has  force  thereby.  I  hold,  there- 
fore, that  this  policy  is  to  be  considered  in  this  review  on  appeal, 
as  if  the  condition  in  the  body  of  the  policy  read  as  follows  : 
"  Provided,  also,  that  in  case  the  said  assured  shall  at  any  time 
depart  beyond  the  limits  of  Europe,  excepting  in  travelling  or  re- 
siding in  any  part  of  the  United  States  to  the  northward  of  thirty- 
six  degrees  thirty  minutes  north  latitude,  and  in  any  part  south 
of  that  line  be[tween']  the  first  day  of  November  and  the  first  day 
of  July,  then  and  in  such  case  this  policy  shall  cease  and  be  void," 
&c.  This  construction  of  the  policy  admits  the  prohibition,  and 
therefore  the  residence  of  the  assured  in  the  South,  during  the 
year  1864,  against  the  terms  thereof,  released  the  defendants 
from  the  conditions  of  assurance. 

I  conclude  this  judgment  should  be  affirmed,  with  costs. 


Joseph  C.  Tefft,  respondent,  vs.  Phcenix  Mutual  Lepe  In- 
sunANCE  Co.,  appellant. 

(6  Lansing,  198.     Supreme  Court,  December,  1871.) 

An  agent  having  agreed  to  obtain  a  policy  for  a  party  containing  a  certain  provision,  and 
having  thereupon  received  from  him  a  note  for  part  of  the  premium,  and  the  insurance 
company  having  tendered  a  policy  without  the  provision,  which  was  declined,  held,  that 
the  contract  was  not  consummated,  and  that  the  party  could  recover  from  the  company 
the  amount  of  the  note,  which  he  had  paid  to  the  company's  indorsee. 

The  case  is  stated  in  the  opinion  of  the  court. 

Wynn  ^  Porter,  for  the  company. 

JD.  O'Brien,  for  the  plaintiff. 

MULLIN,  P.  J.  This  action  was  brought  to  recover  of  the  de- 
fendant, a  life  insurance  company  incorporated  in  the  State  of 
Connecticut,  and  doing  business  in  this  State  in  conformity  to  the 
laws  of  [this]  State  prescribing  the  conditions  on  which  foreign 
insurance  companies  are  permitted  to  do  business  in  this  State,  to 
recover  the  amount  of  a  premium  note  given  by  the  plaintiff  to 
defendant's  agent  under  the  following  circumstances,  as  claimed 
by  the  plaintiff,  viz. :  David  W.  Bartlett,  of  Watertown,  in  the 
county  of  Jefferson,  was  defendant's  agent  for  the  purpose  of 
soliciting  applications  for  life  insurance  in  said  county,  and  for  the 
purpose  of  making  contracts  for  policies  of  insurance,  delivering 
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policies,  and  receiving  premiums  in  cash  or  notes,  as  he  should 
deem  most  advisable. 

That  on  or  about  the  22d  February,  1868,  said  agent  solicited 
plaintiff  to  apply  for  insurance  on  his  life  in  said  company,  and, 
after  some  negotiation,  it  was  agreed  that  plaintiff  should  pay  to 
said  agent  f  125  in  cash,  and  give  him  his  (plaintiff's)  note  for 
$120,  yearly,  during  his  life,  and  in  consideration  thereof  said 
company  would  insure  plaintiff's  life  for  the  term  of  his  natural 
life  to  the  amount  of  15,000,  and  if,  at  the  end  of  three  years,  the 
plaintiff  desired  to  terminate  the  policy,  the  defendant  would  do 
so,  and  repay  to  him  the  amount  he  should  then  have  paid,  with- 
out interest ;  and  it  was  further  agreed  that  the  provision  or  the 
right  to  terminate  the  policy,  and  that  the  defendant  would,  if 
terminated  at  the  end  of  three  years,  repay  the  premium  the 
plaintiff  should  then  have  paid  to  the  defendant,  without  interest, 
should  be  inserted  in  the  policy. 

In  a  few  days  after  this  arrangement  was  made,  an  agent  of 
the  defendant  offered  to  plaintiff  a  policy  of  insurance  on  his  life, 
but  it  did  not  contain  the  provision  as  to  the  right  of  plaintiff  to 
terminate,  and  the  obligation  of  defendant  to  repay,  and  for  that 
reason  the  plaintiff  refused  to  receive  it,  and  never  has  accepted 
said  policy,  nor  did  it  ever  become  a  binding  agreement  between 
the  parties. 

The  defendant  insisted  and  gave  evidence  tending  to  prove  that 
the  representation  made  by  the  agent  to  the  plaintiff  was,  that  at 
the  end  of  three  years,  if  the  plaintiff  desired  it,  the  defendant 
would  cancel  the  first  policy  and  issue  a  paid  up  policy  for  the 
amount  of  the  premiums  paid,  payable  at  plaintiff's  death,  and 
defendant  denied  that  an  agreement  that  the  provision  in  refer- 
ence to  terminating  the  policy  and  repaying  the  premium  was 
ever  made. 

The  note  given  by  the  plaintiff  to  defendant's  agent  for  part 
of  the  premium  was  transferred  soon  after  it  was  given  to  a  hond 
fide  holder,  and  at  maturity  was  paid  by  the  plaintiff. 

Five  witnesses  were  called  on  the  part  of  the  plaintiff.  The 
plaintiff  and  his  daughter  testify  to  the  agreement  that  the  pol- 
icy should  contain  the  clause  that  plaintiff,  at  his  election,  at  the 
end  of  three  years,  might  relinquish  the  policy,  and  the  defend- 
ant would  repay  the  amount  paid.  The  plaintiff's  wife  and  one 
Tifft  testify  that  there  was  an  agreement  that  the  money  paid  by 
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plaintiff  should  be  returned  at  the  end  of  three  years,  if  plaintiff 
elected  to  have  it. 

The  agent,  Bartlett,  is  the  only  witness  on  the  part  of  the  de- 
fence, who  testified  as  to  what  occurred  at  the  time  the  applica- 
tion was  made,  note  given,  and  money  paid.  He  denies  that 
there  was  any  such  agreement  made  as  was  testified  to  by  plain- 
tiff's witnesses,  and  says  the  only  agreement  made  was  the  one 
contained  in  the  policy,  and  the  only  representation  made  by 
him  was,  that  at  the  end  of  three  years,  if  plaintiff  desired  it,  he 
could  relinquish  his  policy  and  receive  a  paid  up  policy  for  a  part 
of  the  amount  paid  by  him. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  of  the 
note  and  interest. 

The  defendant  moved,  on  the  judge's  minutes,  for  a  new  trial ; 
and  from  the  judgment  entered,  and  from  the  order  refusing  a 
new  trial,  the  defendant  appealed. 

The  transaction  between  the  plaintiff  and  Bartlett,  the  agent 
of  defendant,  at  the  time  the  premium  was  paid  and  plaintiff's 
application  taken,  did  not  make  a  contract  that  bound  the  defend- 
ant. The  agent  had  no  power  to  bind  it  by  an  agreement  that 
any  provisions  other  than  those  adopted  by  the  company  should 
be  inserted  in  its  policy.  All  that  the  agent  could  do  was  to  re- 
ceive the  application  of  the  plaintiff,  and  the  premium  required 
by  the  rules  of  the  company,  and  transmit  them  to  the  defendant, 
with  notice  that  he  and  the  plaintiff  had  agreed  that  a  provision 
should  be  inserted  in  it  allowing  him  to  surrender  his  policy  at 
the  end  of  three  years,  and  that  the  company  would  repay  the 
premium  paid  by  him.  The  defendant  was  at  liberty  to  accept 
or  reject  this  proposition,  as  it  was  but  a  proposition.  If  it  de- 
clined to  insert  the  provision  in  the  policy,  the  arrangement  as  to 
the  insurance  was  at  an  end,  and  the  plaintiff  was  entitled  to  have 
his  note  and  money  back ;  and  if  the  defendant  refused  to  deliver 
them  on  demand,  or  should  have  transferred  the  note  to  a  bond 
fide  holder,  it  would  be  liable  for  the  amount  thereof.  But  if, 
as  is  probable  upon  the  face  of  the  transaction,  the  agent  never 
communicated  to  the  defendant  that  the  plaintiff  desired  the  pro- 
vision as  to  cancellation  and  repayment  inserted  in  the  policy, 
and  it  issued  a  policy  without  such  provision,  it  was  for  the  plain- 
tiff to  say  whether  he  would  accept  it.  If  he  refused,  as  it  ia 
proved  he  did,  there  was  no  contract  of  insurance  effected,  and 
the  plaintiff  was  entitled  to  a  return  of  bis  money  and  note. 
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The  questions  in  the  case  were  questions  of  fact,  decided  by  the 
jury  upon  conflicting  evidence,  and  the  verdict  cannot  be  dis- 
turbed. The  weight  of  evidence  is  with  the  verdict  and  not 
against  it. 

If  the  agent  was  acting  honestly  with  the  plaintiff,  and  testified 
truly  on  the  trial,  and  the  plaintiff  and  his  witnesses  also  told  the 
truth,  there  was  an  honest  mistake  on  both  sides ;  the  plaintiff 
supposing  that  he  was  entitled  to  rescind  and  be  repaid,  the  de- 
fendant supposing  that  the  only  right  plaintiff  had  was  to  surren- 
der and  receive  a  paid  up  policy.  This  was  the  mistake  the  court 
referred  to  in  his  charge,  and,  thus  understood,  the  charge  was 
correct. 

The  judgment  and  order  must  be  Affirmed, 


Rebecca  L.  Foot  vs.  Mtna  Life  Insurance  Co. 

(4  Daly,  285.     Common  Pleas,  New  York  City,  February,  1872.) 

Misre2}resentations.  Spitting  of  blood.  —  By  the  terras  of  a  life  policy  it  was  provided  that 
the  proposals,  answers,  and  declarations  of  the  assured  should  be  made  part  of  it  "  as 
fully  as  if  they  had  been  therein  recited  ;  "  and  it  was  further  declared  in  the  policy  that 
if  they  should  be  found  in  any  respect  false  or  fraudulent  the  policy  should  be  void.  In 
the  series  of  questions  thus  annexed  to  and  forming  part  of  the  policy  was  one  propound- 
ing the  inquiry  whether  the  insured  had  ever  had  certain  specified  diseases,  and  if  so,  how 
long,  and  to  what  extent,  among  which  were  enumerated  spitting  of  blood  and  diseases 
of  the  lungs,  to  which  the  insured  answered  in  writing,  "No."  At  the  end  of  the  series 
of  questions  was  a  declaration  subscribed  by  the  assured,  stating  that  the  answers  given 
were  correct  and  true,  and  that  the  statements  made  by  him  should  form  the  basis  of  the 
contract,  and  also  that  any  untrue  or  fraudulent  answer,  or  any  suppression  of  facts  in  re- 
gard to  his  health  should  render  his  policy  void.  The  insurance  was  effected  in  January, 
1867.  It  appeared  that  in  November,  1865,  he  had  had  a  slight  hemorrhage  which  con- 
tinued now  and  then  for  two  days  ;  that  in  March,  1866,  he  had  had  another,  which  lasted 
nearly  ten  days,  during  which  he  raised  blood  twice  a  day,  morning  and  evening,  and 
from  the  effects  was  confined  to  his  bed  several  weeks  ;  that  during  the  first  hemorrhage 
he  spit  blood  more  than  ten  times  ;  and  that  he  thought  the  blood  came  from  his  lungs  at 
both  attacks.  He  had  another  attack  of  hemorrhage  in  August,  1868,  and  in  September, 
1869,  he  died  of  consumption.  Held,  that  the  answer  of  the  insured  that  he  had  never 
had  a  disease  of  the  lungs  or  spitting  of  blood  was  untrue,  and  the  policy  avoided. 

In  an  application  previously  made  for  an  insurance  upon  his  life  to  another  company,  the 
assured  had  made  known  to  the  agent  of  that  company  (who  was  the  medical  examiner 
in  this  application)  that  he  had  had  two  attacks  of  spitting  of  blood,  .ffeirf,  that  this  did 
not  change  the  effect  of  the  untrue  answer. 

The  judge  at  the  trial  charged  that  the  answers  were  warranties  to  some  extent,  and  if  any 
answer  was  untrue  and  was  known  to  be  untrue  at  the  time  it  was  made,  the  warranty 
was  broken,  and  the  policy  avoided.  Held,  that  this  was  error.  The  provision  that  if 
the  answers  should  be  found  in  any  respect  false  or  fraudulent  the  policy  should  be 
void,  was  not  a  waiver  or  merger  of  the  previous  provisions  in  respect  of  the  truth  of 
the  answers. 
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Appeal  by  defendants  from  a  judgment  entered  on  the  verdict 
of  a  jury.     The  facts  are  stated  in  the  opinion. 

T.  R.  Strong,  for  appellants. 

R.  E.  ^  T.  Foot  and  James  Smott,  for  respondent. 

By  the  Court,  Daly,  C.  J.  A  new  trial  would  have  to  be 
granted  in  this  case  upon  several  grounds.  It  is  not  necessary 
now  to  recapitulate  them,  as  we  expressed  our  views  very  fully 
upon  the  argument,  and  it  will  suffice  now  to  state  one  ground 
that  is  fatal  to  the  plaintiff's  action. 

By  the  terms  of  the  policy,  the  proposals,  answers,  and  declara- 
tions of  Major  Foot  were  made  a  part  of  it  "  as  fully  as  if  they 
had  been  therein  recited,"  and  it  was  further  declared  in  the  pol- 
icy that  if  they  should  be  found,  in  any  respect,  false  or  fraud- 
ulent, that  the  policy  should  be  null  and  void. 

In  the  series  of  written  questions  thus  annexed  to  and  forming 
a  part  of  the  policy  was  one  propounding  the  inquiry  whether  he 
had  ever  had  certain  specified  diseases,  and  if  so,  how  long  and  to 
what  extent,  among  which  were  enumerated  spitting  of  blood  and 
diseases  of  the  lungs;  to  which  Major  Foot  answered,  in  writing, 
"  No."  At  the  end  of  the  series  of  questions  was  a  declaration, 
subscribed  by  him,  stating  that  the  answers  given  were  correct 
and  true,  and  that  the  statements  made  by  him  should  form  the 
basis  of  the  contract  of  insurance,  and  also  that  any  untrue  or 
fraudulent  answer,  or  any  suppression  of  facts,  in  regard  to  his 
health,  should  render  the  policy  null  and  void. 

The  insurance  was  effected  in  January,  1867,  and  it  was  shown, 
upon  the  trial,  that  he  was  wounded  twice  while  in  the  army ; 
that  on  his  passage  from  New  York  to  California,  in  November, 

1865,  he  had  a  slight  hemorrhage  which  lasted,  "  on  and  ofE,"  for 
two  days,  and,  upon  his  arrival  at  Aspinwall,  had  to  be  carried 
on  a  stretcher  from  the  steamer,  to  be  carried  in  a  like  manner 
from  the  cars  at  Panama  to  the  steamer  on  the  Pacific  side,  and 
was  not  able  to  go  with  his  company  to  Arizona.    That  in  March, 

1866,  he  had  a  hemorrhage  at  his  barracks  in  California,  which 
lasted  nearly  ten  days,  during  which  time  he  raised  blood  twice  a 
day,  morning  and  evening,  and  was,  from  effects  of  the  hemor- 
rhage, confined  to  his  bed  several  weeks,  and  it  was  about  a  month 
before  he  was  able  to  go  out  in  the  open  air.  That  during  the 
first  hemorrhage  he  spit  blood  more  than  ten  times ;  that  in  his 
opinion  it  came  from  his  lungs,  and  that  he  did  not  recover  en- 
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tirely  from  the  attack  before  he  had  the  second  attack.  That  the 
spitting  of  blood,  during  the  second  attack,  lasted  about  ten  days ; 
that  he  was  confined  to  his  bed  about  a  month  ;  that  he  thought 
the  spitting  of  blood  proceeded  from  his  lungs ;  that  he  had  a 
cough  before  the  first  attack;  a  cough  for  two  years  after  the 
second  attack,  and  that  the  second  attack  was  much  more  se- 
vere than  the  first.  It  further  appeared  that  he  had  another 
attack  of  hemorrhage  in  August,  1868,  and  that  in  September, 
1869,  he  died  of  the  disease  of  consumption. 

This  evidence,  which  was  uncontradicted,  shows  that  his  answer 
that  he  had  never  had  a  disease  of  the  lungs,  or  spitting  of  blood, 
was  untrue.  It  established  that  he  had  had  a  severe  attack  of 
spitting  of  blood  within  ten  months  of  the  time  when  the  insur- 
ance was  effected,  which  had  been  preceded  by  a  prior  attack. 
Indeed,  the  evidence  showed  conclusively  that  he  had  had  a  dis- 
ease of  the  lungs  before  the  insurance,  and  as  he  had  a  cough  for 
two  years  after,  another  attack  of  spitting  of  blood  six  months 
after,  and  as  he  died  of  consumption  within  three  years  after,  the 
probability  is  a  strong  one,  that  his  lungs  were  diseased  at  the 
time  that  he  effected  the  insurance,  whatever  his  own  impression 
or  belief  in  the  matter  may  have  been. 

From  his  own  account  of  the  attacks  he  had  had,  he  could  not 
answer  truthfully  that  he  had  never  had  the  disease  of  spitting 
of  blood,  or  any  disease  of  the  lungs ;  and  good  faith  required, 
when  the  inquiry  was  propounded  to  him,  either  an  answer  in 
the  affirmative,  or  a  statement  of  what  had  occurred.  In  Gfeach 
V.  Ingall,  14  Mees.  &  Wels.  95,^  where  a  similar  inquiry  was  pro- 
pounded to  the  insured,  and  answered  by  him  in  the  negative. 
Chief  Baron  Pollock  said:  "  One  single  act  of  spitting  of  blood 
would  be  sufficient  to  put  the  insurers  on  inquiry  as  to  the  cause 
of  it,  and  ought,  therefore,  to  be  stated."  In  this  case,  it  appeared 
that  the  insured,  four  years  before  he  obtained  the  policy,  had 
spit  blood,  and  subsequently  exhibited  other  symptoms  usual  in 
consumptive  subjects,  and  died  of  consumption  three  years  after 
the  execution  of  the  policy.  The  judge  at  the  trial  told  the  jury, 
that  it  was  for  them  to  say  whether  he  had,  at  the  time  of  mak- 
ing his  statement,  such  a  spitting  of  blood,  &c.,  as  would  have  a 
tendency  to  shorten  life  ;  and  a  new  trial  was  granted  upon  the 
ground  that  the  insured,  upon  such  an  inquiry,  was  bound  to 
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make  known  the  fact  that  he  had  spit  blood.  "  If  a  man  spit 
blood  from  his  lungs,"  said  Rolfe,  B.,  "  no  matter  in  how  small  a 
quantity,  or  even  had  spit  blood  from  an  ulcerated  sore  throat,  he 
would  be  bound  to  state  it,"  which  is  going  much  farther  than  the 
facts  in  the  present  case  call  for. 

Nor  does  it  at  all  affect  this  case  that  Major  Foot,  in  an  appli- 
cation previously  made  "for  an  insurance  upon  his  life  to  another 
company,  made  known  to  the  agent  of  that  company,  who  was 
the  medical  examiner  in  the  present  application,  that  he  had  had 
two  attacks  of  spitting  of  blood.  The  medical  examiner  in  the 
present  case.  Dr.  Buehler,  was  not  authorized  by  the  defendants 
to  effect  insurances  for  them ;  nor  did  he  assume  to  do  so.  The 
defendants  had  an  agent  of  their  own  at  Harrisburg,  where  Major 
Foot  then  was.  Dr.  Buehler  was  the  agent  then  for  another 
company,  in  which  Major  Foot  had  obtained  an  insurance  upon 
his  life,  and  as  he  wished  to  have  an  insurance  in  different  com- 
panies. Dr.  Buehler  simply  recommended  the  defendants'  com- 
pany. He  made  out  Major  Foot's  application  to  the  defendants, 
and  signed  the  certificate  of  a  medical  examination  by  him  ;  but 
he  made  the  application  for  him  to  the  defendants  through  their 
agent  at  Harrisburg,  to  whom  he  submitted  the  application, 
and  from  whom  he  received  the  policy  for  Major  Foot.  Dr. 
Buehler  testified  distinctly  that  he  did  not  act  as  the  agent 
either  of  the  defendants  or  of  Major  Foot.  That  he  made  the 
application  for  him  at  his  request,  to  oblige  him.  That  he  was 
not  agent  for  the  defendants  at  any  time,  nor  for  any  purpose. 
That  he  was  paid  by  the  defendants  his  ffee  for  the  medical  ex- 
amination, and  would  have  been,  whether  the  application  was 
successful  or  not.  That  he  knew,  at  the  time  of  the  examination 
for  the  present  application,  of  the  two  attacks  of  spitting  of 
blood,  but  he  says,  "  I  overlooked  it."  As  he  was  not  an  agent 
authorized  to  effect  the  insurance,  what  he  may  have  overlooked, 
whether  intentionally  or  through  forgetfulness,  can  in  no  way 
affect  the  defendants.  They  were  not  bound  by  what  he  might 
say  or  omit  to  say.  The  application  for  the  insurance  was  in  the 
prescribed  form.  Twenty-five  questions  had  to  be  answered  by 
the  applicant  for  insurance,  in  writing,  distinct  from  and  inde- 
pendent of  fifteen  questions  which  had  to  be  answered  by  the 
medical  examiner ;  and  it  was  not  for  Dr.  Buehler,  but  for  the  de- 
fendants, or  their  agent  in  Harrisburg,  to  say,  when  the  appli- 
cation with  the  answers  were  laid  before  them,  whether  the  risk 
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would  be  taken  or  not.  Dr.  Buehler  testified  that  he  read  the 
questions  distinctly  to  Major  Foot,  and  wrote  down  the  answers 
as  he  gave  them  to  him.  That  he  seemed  to  understand  each 
question,  and  answered  appropriately.  That  he  (Buehler)  read 
the  declaration,  before  referred  to,  distinctly  to  him,  and  that  he 
signed  the  application.  The  policy  was  issued  upon  the  basis  of 
the  written  statement  and  the  answers  given  by  Major  Foot  to 
the  inquiries  propounded  to  him  ;  and  this  being  the  case,  the 
policy  would  be  defeated,  the  answer  being  untrue  in  respect  to 
the  spitting  of  the  blood  and  disease  of  the  lungs,  even  if  Dr. 
Buehler  had  been  an  agent  of  the  defendants  for  procuring  an  in- 
surance, and  knew  that  Major  Foot  had  had  spitting  of  the  blood, 
unless  the  doctor,  in  addition  to  being  an  agent  to  procure  appli- 
cation, was  also  authorized  by  the  defendants  to  agree  with  Major 
Foot  for  aj  policy.      Vbse  v.  Eagle  Life  Ins.  Go.  6  Cush.  R.  42. ^ 

The  answers  were  warranties,  and  the  answers  referred  to 
being  untrue,  there  was  a  breach  of  the  warranty  upon  which  the 
insurance  was  made,  and  which  rendered  the  policy  void.  Jen- 
nings V.  Chenango  Mutual  Ins.  Go.  2  Den.  75  ;  Ghaffee  v.  The 
Gatteraugiis  Go.  Mutual  Ins.  Go.  18  N.  Y.  376  ;  Brown  v.  Same, 
lb.  385 ;  Ghase  v.  Hamilton  Ins.  Co.  20  N.  Y.  52 ;  Le  Roy  v. 
The  Market  Fire  Ins.  Go.  39  lb.  90  ;  1  Phillips  on  Insurance,  c. 
7,  §  16.  Judgment  reversed. 

Upon  a  reargument,  the  following  opinion  was  delivered :  — 
Robinson,  J.  Upon  reargument  allowed,  some  additional 
considerations  have  been  presented  with  earnestness  by  the  emi- 
nent counsel  for  the  plaintiff,  whereby  he  has  endeavored,  upon 
the  facts  presented  in  the  case,  to  rescue  the  memory  of  a  be- 
loved son  from  reflections  upon  his  conduct  contained  in  the 
statement  of  facts,  or  the  conclusions  therefrom,  in  the  opinion  of 
the  chief  justice,  (in  which  all  the  members  then  composing  the 
court,  including  myself,  concurred,)  as  warranted  by  the  testi- 
mony ;  and  also  to  show  error  of  the  court  in  entertaining  on  ap- 
peal matters  which  ought  to  be  solely  regarded  on  a  case  previ- 
ously submitted  and  decided  on  the  judge's  minutes,  or  at  special 
term,  as  distinguished  from  mere  exceptions  arising  on  matters  of 
law  heard  on  a  direct  appeal. 

The  recitals  of   facts  contained  in  that  opinion,  showing  the 

^  Ante,  vol.  1,  p.  161. 
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particulars  of  the  attack  of  spitting  of  blood,  from  hemorrhage 
of  the  lungs,  which  the  assured  had  suffered  in  the  fall  of  1865 
and  spring  of  1866,  was  derived  from  his  own  testimony ;  (taken 
provisionally,  for  perpetuation  under  the  statute ;)  and  the  as- 
sumed injustice  in  the  previous  opinion  is  alleged  to  consist  in 
allusion  to  his  statement  in  his  answers  made  in  January,  186T, 
upon  the  faith  of  which  the  insurance  on  his  life  was  made,  in 
which  it  is  stated  that  "  he  could  not  answer  truthfully  that  he 
never  had  the  disease  of  spitting  of  blood,  or  any  disease  of  the 
lungs ;  and  good  faith  required,  when  the  inquiry  was  pro- 
pounded, either  an  answer  in  the  aflEirmative  or  a  statement  of 
what  had  occurred." 

A  perusal  of  the  case  can  lead  to  no  other  conclusion.  In  an- 
swer to  the  question  (No.  11)  "  if  he  had  ever  had  (among  oth- 
ers enumerated)  the  disease  of  spitting  of  blood,  consumption,  or 
disease  of  the  lungs  ?  "  he  answered,  "  No ;  "  and  to  the  13th 
question,  if,  during  the  last  seven  years,  he  had  "  any  severe  dis- 
ease ?  "  he  also  answered,  "  No."  And  these  patent  and  uncon- 
tradicted facts,  recited  as  from  his  own  testimony,  present  the 
merits  of  this  controversy,  upon  the  truth  or  falsity  of  these 
answers. 

On  his  examination  as  a  witness,  in  answer  to  the  inquiry, 
"  Did  you  ever  spit  blood  prior  to  the  time  of  the  issuing  of  the 
policy  on  your  life  by  the  JEtna  Insurance  Company  ?  "  Answer. 
"  Yes,  when  I  had  the  hemorrhages."  Question.  "  How  many 
times  did  you  spit  blood  ?  "  Answer.  "  I  cannot  answer  that 
question,  not  knowing  the  difference  between  hemorrhages  and 
spitting  of  blood  ;  but  if  the  former,  twice ;  "  and  during  the 
first  attack  of  hemorrhage,  he  says  he  spit  blood  over  ten  times  ; 
also,  in  conversation  with  Dr.  Buehler,  the  certifying  physician,  in 
reference  to,  such  application,  he  says  he  told  the  doctor  about  his 
hemorrhages,  and  said,  "  He  did  not  think  he  could  get  his  life 
insured."  The  benefit  of  any  doubts  as  to  his  ingenuousness  and 
good  faith,  founded  on  his  belief  that  he  had  recovered  from  his 
hemorrhages,  and  that  they  would  not  occur  again,  has  been 
fuUy  accorded  in  the  verdict  of  the  jury  on  the  question  submit- 
ted to  them,  as  to  whether  he  had  knowingly  had  any  of  the  dis- 
eases specified  in  the  11th  question,  which  they  have  answered  in 
the  negative. 

Assuming,  as  is  claimed,  that  the  matters  ia  review  on  this  ap- 
voL.  rv.  14 
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peal  were  merely  such  as  were  cognizable  under  a  strict  bill  of  ex- 
ceptions, and  that  the  verdict  of  the  jury  could  not  be  disturbed 
but  for  error  in  law,  there  are  such  errors  in  the  ruling  of  the 
judge,  to  which  exceptions  were  taken,  as  call  for  a  reversal  of 
the  judgment. 

First,  the  contract  of  insurance  expressly  adopted  the  proposals, 
answers,  and  declarations,  which  were  declared  to  be  part  and 
parcel  of  the  policy,  as  fully  as  if  therein  recited,  and  that  upon 
the  faith  thereof  the  agreement  was  made,  and  that  if  they  should 
be  found  in  any  respect  false  or  fraudulent,  then  the  policy  was 
to  be  void. 

The  learned  counsel  for  the  plaintiff  contends,  that  notwith- 
standing this  adoption  of.  the  proposal,  &c.,  as  the  basis  of  the 
contract,  yet  this  latter  provision  (italicized)  controlled  as  to  any 
causes  rendering  the  agreement  void,  and  that  no  defence  existed 
in  the  fact  that  any  representation  was  merely  untrue,  unless  it 
was  also  "  false  or  fraudulent,"  and  that  under  the  charge  of  the 
judge,  the  jury  found  in  plaintiff's  favor,  the  verdict  ought  not  to 
be  disturbed  upon  any  considerations  that  might  otherwise  be 
urged  upon  a  case  made,  and  motion  thereon  for  a  new  trial  for 
general  error. 

In  view  of  the  testimony  of  the  assured,  as  above  referred  to, 
there  can  be  little  doubt  but  that  the  jury  have  rendered  their 
verdict  out  of  consideration  for  the  public  character  and  virtues 
of  the  assured,  and  his  loss  of  life  from  wounds  or  injuries  sus- 
tained in  the  service  of  his  country,  rather  than  upon  the  question 
of  the  entire  truthfulness  of  his  representations.  There  was,  un- 
doubtedly, much  to  extenuate  his  statements,  from  his  conviction 
he  had  that  he  would  recover,  and  that  his  hemorrhages  would 
not  again  occur ;  but  none  for  his  failure  to  disclose  the  previous 
hemorrhages  from  his  lungs. 

The  express  adoption  of  the  proposal,  answers,  and  declarations 
as  part  and  parcel  of  the  contract  and  the  basis  upon  which  it 
was  made,  constituted  them  in  law  express  warranties  in  respect 
to  the  matters  therein  represented  ;  Kelsey  v.  Universal  Life  Ins. 
Go.  35  Conn.  225 ;  i  Miles  v.  Conn.  Mut.  Life  Ins.  Go.  3  Gray, 
580  ;2  Burritt  v.  Saratoga  Mut.  Fire  Ins.  Co.  5  Hill,  188 ;  Mur- 
dock  V.  Chenango  Go.  Mut.  Fire  Ins.  Co.  2  N.  Y.  210;  Mut.  Life 
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Ins.  Co.  V.  Wager,  27  Barb.  365  ;i  Campbell  v.  K  K  Life  Ins.  Co. 
98  Mass.  381  ;^  and  "a  misstatement  in  a  warranty  is  therefore 
fatal  to  the  contract,  although  arising  from  the  most  innocent 
mistake,  or  from  false  information,  or  from  mere  inadvertence, 
and  as  much  so  as  if  made  with  the  most  wilfully  fraudulent  in- 
tent."    Bliss  on  Life  Ins.  §  8.7,  and  cases  cited  in  notes. 

The  judge  refused  to  charge  as  requested,  that  if  the  answers 
were  untrue  the  warranty  was  broken,  and  that  invalidated  the 
policy ;  but  only  charged  that  they  were  warranties  to  some  ex- 
tent, and  if  any  answer  was  untrue,  and  was  known  to  be  untrue 
at  the  time  it  was  made,  the  warranty  was  broken,  and  that  vi- 
tiated the  policy.  The  refusal  to  charge  as  requested  was  error, 
as  also  was  his  limitation  of  the  effect  of  the  untrue  represen- 
tation to  its  having  been  knowingly  made.  The  force  of  a  war- 
ranty rests  upon  its  substantial  truth,  and  not  upon  the  war- 
rantor's knowledge  or  belief  in  its  verity.  See  authorities  above 
cited.  But  it  is  further  claimed,  on  the  part  of  the  plaintiff, 
that  by  the  true  construction  of  this  agreement,  the  force  or 
effect  of  the  proposal,  answers,  and  declarations,  as  warranties, 
was  waived  or  merged  in  the  subsequent  provision  constituting  as 
sole  cause  for  avoidance  of  the  contract  "  if  found  in  any  respect" 
false  or  fraudulent. 

I  do  not  think  such  construction  can  be  given  to  this  instru- 
ment. As  already  observed,  this  stipulation  as  to  the  proposal, 
declaration,  and  answers  constituted  an  express  warranty,  and  the 
additional  provision  as  to  their  being  "  false  or  fraudulent  "  was 
inserted  out  of  abundance  of  caution,  to  cover  any  other  possible 
case  of  false  suggestion,  suppression  of  the  truth,  or  other  fraudu- 
lent purpose.  Had  there  been  any  inconsistency  in  this  respect, 
the  well-known  rule  of  construction  applies,  that  in  agreements 
"inter  partes"  the  earlier  clauses  should  prevail.  2  Pars,  on 
Cont.  26. 

But  were  this  otherwise,  the  judge  erred  in  holding,  even  in 
respect  to  a  representation,  that  either  to  constitute  a  breach  of 
warranty  or  to  be  "  false,"  the  defendant  was  bound  to  show  that 
the  statement  was  ".knowingly"  or  "  intentionally  made." 

As  warranties  being  untrue,  they  were  clearly  broken,  but  to 
be  "  false  or  fraudulent,"  other  elements  were  required.     To  be 
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"  false  "  it  was  necessary  to  show  further,  that  they  were  material 
in  inducing  the  defendants  to  enter  into  the  contsact.  In  the 
present  case  the  materiality  of  the  answer  to  the  11th  and  13th 
questions  cannot  be  doubted.  The  contract  itself  discloses  an  in- 
tentional variance  in  the  use  of  the  terms  "  false  or  fraudulent," 
and  no  such  distinction  can  be  attributed  to  them  unless  regard 
be  had  to  the  ordinary  acceptation  of  the  word  "  false  "  as  refer- 
ring to  a  matter  untrue  in  some  essential  particular,  without 
regard  to  the  knowledge  or  motive  of  the  person  making  the  rep- 
resentation, who  is  chargeable  with  a  "  fraudulent "  design  only 
when  he  acts  intentionally.  This  distinction  between  a  false  and 
fraudulent  representation  is  well  taken  in  numerous  cases. 

In  Alston  v.  Mech.'s  Mut.  Ins.  Co.  4  Hill,  334,  Chancellor  "Wal- 
worth says:  "And  if  the  representation  be  false  in  any  material 
point,  even  through  mistake,  it  will  avoid  the  policy."  In  Car- 
penter V.  Am.  Ins.  Co.  1  Story,  62,  Judge  Story  says  :  "  A  false 
representation  of  a  material  fact  is,  according  to  well  settled  prin- 
ciples, sufficient  to  avoid  a  policy  of  insurance  underwritten  on 
faith  thereof,  whether  the  false  representation  be  by  mistake  or 
design."  In  the  Mut.  Life  Ins.  Co.  v.  Wager,  27  Barb.  365,  the 
court,  Sutherland,  J.,  says:  "A  false  representation  will  avoid  a 
policy,  if  the  actual  risk  was  greater  than  it  would  have  been  had 
the  representation  been  true.  In  such  action  it  would  not  have 
been  necessary  for  the  insurers  to  show  that  the  misrepresenta- 
tion or  concealment  was  intentional  or  fraudulent." 

Kerr  on  Fraud  &  Mistake,  Am.  ed,  57,  says  :  "  If  a  man 
make  a  representation  in  the  honest  belief  that  it  is  true,  and 
there  is  reasonable  ground  for  such  belief,  a  fraudulent  intent  will 
not  be  imputed  to  him,  although  it  may  turn  out  to  be  false,  un- 
less there  be  a  duty  cast  on  him  to  know  the  truth." 

In  Bennett  v.  Judson,  21  N.  Y.  238,  the  court  of  appeals  have 
held  more  broadly,  "  that  one  who,  -without  the  knowledge  of  its 
truth  or  falsity,  makes  a  material  misrepresentation,  is  guilty  of 
fraud  as  much  as  if  he  knew  it  to  be  untrue."  And  see  1  Story 
Eq.  Jur.  §  193  ;  Wall  v.  Howard  Ins.  Co.  14  Barb.  383.  And  so 
if  one  swear  to  a  fact,  without  actual  knowledge,  "then  it  is  legal 
false  swearing ;  "  Carroll  v.  Charter  Oak  Ins.'  Co.  10  Abb.  Pr.  N. 
S.  175  ;  although  what  he  swears  to  may  prove  in  fact  to  be  true. 
Russ.  on  Crimes,  1753 ;    Commonwealth  v.  Cornish,  6  Binn.  249. 

While  in  respect  to  a  warranty  no  recovery  can  be  had,  unless 
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the  representation  is  substantially  true,  because  such  is  the  exac- 
tion of  the  contract,  yet,  to  defeat  a  recovery  upon  a  contract  by 
reason  of  a  "  false "  representation,  it  must  be  shown  not  only 
untrue  but  material  to  the  risk,  although  it  be  immaterial  whethet 
it  was  innocently  made  or  not ;  and  to  maintain  it  as  "  fraudu- 
lent," it  must  not  only  be  untrue  and  material,  but  must  have 
been  made  with  intent  to  deceive  or  defraud,  and  actually  re- 
lied on. 

The  judge  erred  in  not  giving  due  weight  to  these  considera- 
tions, which  went  to  the  very  merits  of  the  action. 

The  proposal,  answers,  and  declarations  being  regarded  as 
strict  warranties,  there  was  error  in  overruling  the  several  objec- 
tions for  irrelevancy  taken  in  various  instances,  against  the  ad- 
mission of  testimony  tending  merely  to  relieve  the  assured  from 
the  imputation  of  bad  faith,  and  also  in  the  admission  of  testi- 
mony in  various  other  respects,  which  it  is  unnecessary  to  partic- 
ularize at  length,  as  the  foregoing  propositions  are  radical,  and 
preclude  the  plaintiff,  upon  the  testimony  of  the  assured,  from 
any  recovery. 

In  my  opinion  the  judgment  should  be  reversed,  and  judgment 
absolute  should  be  rendered  in  favor  of  the  defendants. 

Judgment  reversed. 


Thomas  Bkennan  vs.  Security  Life  Instteance  and  An- 
nuity Co. 

(4  Daly,  296.     Common  Pleas,  New  York  City,  July,  1872.) 

Warranty.  —In  a  policy  of  life  insurance,  in  wliicli  it  is  provided  that  if  tlie  declarations 
of  the  insured,  "  upon  the  faith  of  which  the  policy  is  made,  shall  be  found  to  be  in  any 
respect  untrue,"  the  p'olicy  shall  be  void,  the  entire  truthfulness  of  such  declarations 
is  thereby  made  matter  of  warranty  or  condition  precedent  to  a  recovery  upon  the  pol- 
icy ;  and  to  avoid  the  policy  it  is  not  necessary  that  the  declarations  should  be  fraudu- 
lent as  well  as  false,  or  that  they  should  be  concerning  a  matter  material  to  the  contract, 
or  that  the  insured  should  have  issued  the  policy  on  the  faith  of  the  declarations. 

Appeal  by  defendants  from  a  judgment  entered  on  the  verdict 
of  a  jury.  The  action  was  on  a  policy  issued  upon  the  life  of 
George  Schott,  which  policy  had  been  assigned  to  the  plaintiff. 
The  further  facts  are  stated  in  the  opinion. 

R.  H.  UnderMH,  for  appellants. 

John  MoKeon,  for  respondent. 

By  the  Court,  Robinsok,  J.     The  first  point  presented  for 
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consideration  is  one  of  practice  at  the  trial,  whether  where  the 
case  stated  in  the  complaint  upon  a  money  demand  on  contract  is 
admitted,  and  nothing  is  left  for  a  complete  judgment  in  the 
plaintiff's  favor  but  a  mere  computation  of  interest  on  the  de- 
mand for  the  period  claimed,  the  defendants,  upon  an  affirmative 
defence  set  up  in  their  answer,  had  the  right  of  opening  the  case 
to  the  jury.  The  judge  at  the  trial,  under  such  circumstances, 
granted  this  right  to  the  plaintiff,  against  the  objection  and  ex- 
ception of  the  defendants.  In  this  there  was  error.  The  right 
to  open  and  close  the  case  to  the  jury  is  a  substantial  one.  The 
affirmative  of  the  issue  rested  with  the  defendants  ;  except  as  to 
a  mere  computation  of  interest,  it  was  incumbent  on  them  to  es- 
tablish all  material  facts  presented  for  trial,  and  the  mere  calcu- 
lation of  the  amount  of  the  plaintiff's  claim,  so  far  as  it  included 
accrued  or  accruing  interest,  was  not  the  subject  of  controversy. 
Interest  is  a  mere  incident  to  the  principal  claim,  and  in  law  is 
entirely  certain.  "  Id  cerium  est,  quod  certum  reddi  potest." 
No  fact  is  to  be  proved  in  respect  to  it,  and  its  computation  is  a 
mere  clerical  act,  that  may  be  performed  on  the  trial  by  the 
judge,  or  referred  to  the  clerk  or  jury.  Any  error  in  the  calcu- 
lation is  the  subject  of  correction  at  any  stage  of  the  proceeding, 
without  special  exception  being  taken.  Such  absolute  right  of 
the  defendant  to  open  and  close  the  case,  where  the  affirmative 
of  the  issue  presented  by  the  pleadings  rested  with  him,  has  been 
fully  recognized  and  sustained  by  the  courts.  Cieach  v.  Ingall, 
14  Mees.  &  Wels.  95  ;i  Ashhy  v.  Bates,  15  lb.  589;  Huntington  v. 
Conkey,  33  Barb.  218  ;  Elwell  v.  Chamherlin,  31  N.  Y.  611 ; 
JSoxie  V.  G-reen,  37  How.  Pr.  97 ;  Lindsley  v.  European  Pet.  Co. 
3  Lans.  176. 

The  judge  also  erred  in  refusing  to  direct  the  jury  to  find  a 
verdict  for  the  defendants  if  they  believed  the  insured  withheld 
from  the  defendants  the  fact  that  he  held  two  (undisclosed)  pol- 
icies in  the  Guardian  and  Equitable  companies,  shown  to  have 
been  for  $30,000,  in  addition  to  the  $35,000,  (disclosed,)  but  re- 
ferred to  his  previous  charge,  in  which  he  had  stated  that,  as  to 
the  answer  of  the  insured  to  the  twenty-fifth  question  in  the  ap- 
plication, ("  What  amounts  are  now  assured  on  the  life  of  the 
party,  and  iu  what  company  ?  the  answer  being  '  ^tna,  $10,000 ; 
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Knickerbocker,  $15,000 ;  110,000  additional  applied  for  in  ^tna,') 
if  they  found  that  George  Schott,  (the  assured,)  when  he  made 
that  answer  or  declaration,  was  guilty  of  a  false  and  fraudulent 
representation,  and  that  such  representation  was  material  in  the 
judgment  of  the  insurers,'  and  induced  them  to  take  the  risk,  then 
you  will  find  for  the  defendants." 

In  this  there  was  a  disregard  of  the  contract  of  insurance  sued 
on,  in  which  it  was  expressly  stated,  that  "  if  the  declaration 
made  by  the  insured,  (containing  the  above  question  and  answer,) 
and  forming  part  of  this  contract,  and  upon  the  faith  of  which 
this  policy  is  made,  shall  be  found  in  any  respect  untrue,  then 
and  in  such  case  the  policy  shall  be  null  and  void,"  and  without 
considering  that  the  entire  truthfulness  of  such  declaration  was, 
by  the  contract,  made  matter  of  warranty  or  condition  precedent 
to  any  recovery  upon  it.  Chaffee  v.  Cattaraugus  Nat.  Ins.  Co. 
18  N.  Y.  378,  and  cases  cited ;  Bliss  on  Life  Ins.  §  36,  and  cases 
in  notes ;  and  see  Foot  v.  ^tna  Life  Ins.  Co.,^  decided  on  reargu- 
ment  this  term. 

The  responsibility  of  the  defendant  was  placed  by  the  judge 
upon  other  grounds,  and  made  to  depend  on  the  representation 
being  "  false  and  fraudulent,"  and  "  material  in  the  judgment  of 
the  insurers,  in  inducing  them  to  take  the  risk."  This  left  to  the 
jury  "full  scope  and  verge  "  for  consideration  of  the  mere  men- 
tal operations  and  speculations,  both  of  the  insurer  and  insured, 
in  respect  to  the  matter  of  inquiry ;  while  by  the  contract  the 
entire  truthfulness  of  the  answers,  in  respect  thereto,  was  made 
a  primary  test  or  condition  of  the  defendant's  liability. 

For  these  reasons  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event.     Judgment  reversed. 


Anchor  Life  Insurance  Co.,  appellant,  vs.  R.  W.  Pease, 

respondent. 

(44  How.  Pr.  385.     Supreme  Court,  New  York,  January,  1873.) 

Action  on  premium  note.  Authority  of  agent.  —-In  an  action  upon  a  promissory  note  given 
for  the  payment  of  premium  on  a  life  policy,  it  appeared  that  the  general  agents  of  the 
plaintiffs  had  employed  the  defendant  as  an  examining  physician  for  the  plaintiffs ;  that 
tie  defendant  thereupon  entered  into  a  contract  vrith  the  plaintiffs  through  their  said 
agents,  whereby  the  life  of  the  defendant  was  to  be  insured  in  the  sum  of  $5,000 ;  that  Uie 
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defendant  agreed  to  paj'  the  plaintiffs  the  amount  of  the  annual  premiums  required  in  his 
fees  as  examining  physician  ;  and  that  upon  this  agreement  the  policy  and  note  were  ex- 
ecuted. This  agreement  was  made  without  authority  from  the  plaintiffs,  and  without 
their  knowledge,  assent,  or  subsequent  ratification.  Jleld,  that  these  facts  constituted  a 
good  defence  to  the  note. 

Action  upon  a  premium  note  tried  before  a  referee,  who  gave 
judgment  for  the  plaintiffs.  The  defence  was,  the  want  of  au- 
thority in  the  general  agents  of  the  company,  through  whom  the 
business  was  done,  to  make  the  particular  contract  upon  which 
the  note  was  given.  The  facts  are  stated  in  the  opinion  of  the 
court. 

Irving  Gr.  Vann,  for  appellant. 

S.  L,  Leavenworth,  contra. 

Taloott,  J.  This  is  an  action  on  a  note  given  by  the  defend- 
ant for  a  premium  on  a  policy  of  insurance  on  his  life,  issued  by 
the  plaintiff.  George  A.  Cantine  and  one  Bliss  were  agents  for 
the  plaintiff  at  Syracuse.  They  had  employed  the  defendant, 
who  is  a  physician,  as  an  examining  physician  and  surgeon  for 
the  plaintiff.  The  note  purports  to  be  payable  in  cash.  The 
referee,  however,  finds  upon  the  evidence  that  the  plaintiff  applied 
to  the  defendant  through  their  said  agents  for  insurance  upon  his 
life  for  the  benefit  of  his  wife,  for  the  sum  of  f  5,000,  and  that  the 
defendant  then  and  there  entered  into  a  contract  with  the  plaintiff 
through  their  agents  aforesaid,  whereby  the  plaintiff  agreed  to  in- 
sure the  life  of  the  defendant  for  $5,000,  and  in  consideration 
thereof  the  defendant  agreed  to  pay  the  plaintiff  the  sum  of 
$284.36  annually  for  ten  years  in  his  fees  as  a  medical  examiner 
for  the  plaintiff,  and  that  upon  the  said  agreement  the  policy  was 
issued. 

He  also  finds  that  the  note  in  suit  was  made  by  the  defendant 
upon  the  same  agreement  stated  in  writing  by  the  plaintiff.  The 
fact  is,  that  the  agreement  was  made  by  the  Syracuse  agents  with- 
out the  knowledge  of  the  other  officers  of  the  plaintiff. 

It  was  proved  that  the  authority  conferred  upon  the  agents  was 
in  writing,  and  it  was  objected  that  it  should  be  produced  or  no- 
tice to  produce  given.  The  referee,  however,  overruled  the  ob- 
jection, and  the  defendant  undertook  to  prove  authority  by  the 
parol  testimony  of  Cantine,  the  agent.  On  his  direct  examination 
he  testified  that  he  was  authorized  to  employ  an  examining  phy- 
sician, subject  to  the  approval  of  the  plaintiff.  But  on  his  cross- 
examination  he  testified  that  he  was  not  in  any  way  authorized  by 
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the  plaintiff  to  make  such  a  contract  as  the  referee  has  found.  The 
policy  signed  by  the  president  and  secretary,  and  which  the  ref- 
eree has  found  was  delivered  to  the  defendant  simultaneously  with 
the  making  of  the  note,  contained  a  provision  that  the  premiums 
should  be  paid  in  cash,  and  the  further  provision  that  the  presi- 
dent and  secretary  of  the  company  are  alone  authorized  to  make, 
alter,  or  discharge  contracts. 

The  referee  has  found  the  contract  to  be  valid  and  binding  on 
the  plaintiff,  on  the  ground  that  Cantine  &  Bliss  acted  as  general 
agents  of  the  company  at  Syracuse,  and  so  held  themselves  out, 
with  the  knowledge  and  consent  of  the  company,  and  upon  the 
ground  that  the  defendant  had  no  notice  of  any  limitation  of  the 
agents'  authority.  In  this  we  think  the  defendant  erred.  A  party 
dealing  with  a  general  agent  has  a  right  to  presume,  in  the  ab- 
sence of  any  knowledge  of  his  actual  powers,  that  he  possesses  the 
ordinary  powers  of  such  agent.  The  contract  which  the  agents 
in  this  case  assumed  to  make  was  of  an  extraordinary  character, 
not  shown  to  have  been  customary  or  within  the  scope  of  the  pow- 
ers of  such  agents,  and  it  cannot  be  presumed  to  have  been  a  cus- 
tomary contract,  usually  made  by  such  agents,  especially  in  the 
face  of  the  direct  provisions  to  the  contrary  contained  in  the  policy 
delivered  to  the  defendant  as  a  part  of  the  transaction.  The 
plaintiff  has  never  ratified  the  contract  after  a  knowledge  of  its 
terms,  but  in  fact  repudiates  it.  The  judgment  for  the  defendant 
is  therefore  correct,  as  both  the  policy  and  the  note  are  ineffectual 
and  invalid  for  want  of  power  in  the  agent  to  make  such  a  con- 
tract, in  the  absence  of  any  valid  ratification  by  the  principal,  and 
the  conclusions  of  law  of  the  referee  that  the  contract  is  valid  and 
binding  upon  the  parties,  which  would  give  effect  to  both  the  policy 
and  the  note  to  pay  in  medical  examinations,  must  be  reversed. 

Accordingly  the  first,  second,  and  third  conclusions  of  law  of 
the  referee  are  reversed,  but  the  judgment  appealed  from  is 

Affirm.ed. 


Fitch  vs.  American  Popular  Life  Insukaitce  Company, 

appellant. 

(2  N.  Y.  Supreme  Court  R.  247.    February,  1873.) 

Warranties. —  A  life  insurance  policy  contained  a  provision  that  fraud  or  intentional  misrep- 
resentation should  vitiate  it,  and  that  the  statements  in  the  application  were  warranties 
and  in  all  respects  true,  and  that  no  fact  relative  to  the  insured  affecting  the  interest  of 
the  company  which,  whether  material  or  not,  would  tend  to  influence  the  company  to 
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take  the  risk,  was  suppressed  or  omitted.  The  application  upon  which  the  policy  was 
given  contained  a  provision  that  the  answers  to  the  questions  therein,  and  the  statements 
made  to  the  examining  physician  and  signed  by  him  and  the  insured,  were  warranties 
correct  an^  true,  and  that  there  was  not  concealed  or  unmentioned  therein  any  circum- 
stance in  relation  to  the  past  or  present  state  of  the  health,  habits  of  life,  condition,  or  in- 
tention of  the  insured,  or  any  other  fact  concerning  him,  his  relatives,  or  ancestry,  with 
which  the  company  should  be  made  acquainted ;  and  that  if  the  statements,  &c.,  were 
not  true  and  correct,  the  policy  should  be  void. 
Certain  of  the  statements  in  the  application  were  incorrect.  It  was  stated  that  the  insured 
never  had  any  illness  or  local  disease,  i^ile  he  had  had  some  years  previously  a  slight 
disease  of  the  eyes  ;  that  a  physician  had  never  attended  him,  when  three  years  before  a 
physician  had  attended  him ;  that  his  vocation  was,  and  had  been,  a  travelling  agent, 
when,  in  fact,  he  was  at  one  time  a  painter,  and  had  been  in  the  army  ;  that  he  had  lived 
in  New  York,  and  he  did  not  state  the  fact  that  he  had  been  in  Virginia.  Held,  that  the 
statements  were  warranties,  and  being  imtrue,  whether  as  to  material  matters  or  not,  the 
policy  was  avoided. 

Appeal  by  the  defendant  from  a  judgment  for  the  plaintiff 
entered  upon  a  verdict,  and  from  an  order  denying  a  new  trial. 

The  action  was  brought  to  recover  upon  a  policy  of  insurance 
for  13,000,  dated  November  22,  1870,  upon  the  life  of  one  Oliver 
C.  Fitch,  who  died  December  17, 1870,  and  was  tried  at  the  Co- 
lumbia Circuit,  January  20,  1873,  before  Mr.  Justice  Ingalls  and 
a  jury,  and  resulted  in  a  verdict  of  $3,313.89  for  the  plaintiff. 

The  policy  contained  the  following  condition:  "  Fraud  or  inten- 
tional misrepresentation  vitiates  the  policy,  and  the  statements 
and  declarations  made  in  the  written  application  for  this  policy, 
and  on  the  faith  of  which  it  is  issued,  are  warranties,  and  in  all 
respects  true,  and  do  not  suppress  or  omit  any  fact  relative  to  the 
insured  affecting  the  interest  of  the  company,  or  which,  whether 
material  or  not,  would  tend  to  influence  the  company  in  taking 
the  risk."      - 

The  application  contained  the  following  statement :  "  I,  the  un- 
dersigned applicant,  do  hereby  declare  that  the  preceding  written 
answers  to  the  annexed  questions  and  the  written  statements  in 
the  preceding  statement,  declaration,  or  warranty,  together  with 
the  statements  made  to  the  examining  physician,  and  signed  by 
him  and  the  next  above  person,  (the  insured,)  and  presented  to 
the  company,  are  warranties  correct  and  true;  and  that  there  is' 
not  concealed,  withheld,  nor  unmentioned  therein,  any  circum- 
stance in  relation  to  the  past  nor  present  state  of  the  health, 
habits  of  life,  condition,  nor  intention  of  the  next  above  named 
person,  nor  any  other  fact  concerning  the  said  person,  nor  the  rel- 
atives nor  ancestry  of  the  said  person  with  which  the  directors 
of  said  company  ought  to  be  made  acquainted  ....  And  it  is 
hereby  further  agreed  that  the  preceding  written  answers  given 
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to  the  annexed  questions,  and  the  statements  made  in  the  preced- 
ing statement,  declaration,  or  warranty,  shall  be  the  basis  and 
form  part  of  the  contract  or  policy  between  the  undersigned  ap- 
plicant and  the  said  company  ;  and  if  not  in  all  respects  true  and 
correct,  the  policy  shall  be  void." 

The  remaining  facts  will  appear  in  the  opinion. 

George  Bliss,  for  appellant. 

It.  E.  Andrews,  for  respondent. 

Pabkee,  J.  This  action  is  brought  by  the  plaintiff  on  a  pol- 
icy of  insurance  issued  by  the  defendants,  by  which  the  life  of  her 
husband,  Oliver  C.  Fitch,  was  insured  for  the  sum  of  f  3,000. 

The  defendants,  by  their  answer,  and  at  the  trial,  denied  their 
liability,  on  the  ground  that  there  was  a  breach  of  warranty, 
misrepresentation,  and  concealment,  which,  by  the  terms  of  the 
policy,  rendered  the  contract  void  ;  and  also  on  the  ground  that 
the  insured  committed  suicide. 

At  the  trial,  the  evidence  bearing  upon  the  last  defence  was 
excluded,  because  the  policy  contained  no  clause  upon  that  sub- 
ject. The  jury  found  a  verdict  for  the  plaintiff  for  the  amount 
insured  by  the  policy,  with  interest.  The  plaintiff  moved  upon 
the  minutes  for  a  new  trial,  which  was  denied.  Judgment  was 
entered  upon  the  verdict  from  which,  and  from  the  order  denying 
a  new  trial,  the  defendants  appealed.  It  appears  by  the  written 
application  for  the  insurance,  that  the  insured  was  asked,  by 
written  interrogations,  whether  he  ever  had  any  illness,  local 
disease,  or  any  injury  in  any  organ?  to  each  of  which  inquiries 
he  answered  "  No.'" 

He  was  in  the  same  way  required  to  name  his  family  physician, 
and  each  one  who  had  ever  given  him  medical  attendance,  and  if 
neither  existed,  some  medical  man  and  acquaintance  who  knew 
him  well,  to  which  his  answer  was,  "  Have  none."  He  was  also 
asked  to  state  his  vocation,  what  it  then  was,  and  what  it  had 
been,  and  his  answer  was,  "  Travelling  agent." 

He  was  in  like  manner  inquired  of  as  to  his  birthplace,  and 
answered  "  Tolland,  Connecticut."  He  was  then  asked  where  he 
had  since  lived,  and  how  long  in  each  place ;  his  answer  was  in 
«  New  York." 

It  was  shown  on  the  trial,  without  any  contradiction,  that  he 
had,  about  six  years  before,  a  disease  of  his  eyes  known  as  con- 
junctivitis, which  required  and  received  the  care  and  skill  of  a 
physician  for  about  a  month,  at  Kinderhook,  N.  Y.,  his  then  resi- 
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dence.  The  attendance  of  the  physician,  Dr.  Benson,  was  from 
7th  of  November  to  the  1st  of  December,  1864.  It  was  also 
found  that,  in  September,  1864,  he  was  in  the  army  in  Virginia, 
and  was  then  attacked  with  some  disease,  or  received  some  injury 
to  his  eyes,  so  that  he  was  confined  to  his  tent,  and  subsequently 
was  sent  into  hospital.  This  commenced  as  early  as  September 
25th,  and  he  was  in  hospital  as  late  as  October  24th.  When  he 
was  attended  by  Dr.  Benson,  he  was  home  on  a  furlough,  and 
was  soon  after  transferred  to  the  hospital  in  Albany,  where  he 
remained  until  the  spring  of  1865.  Subsequent  to  the  above  at- 
tendance upon  him  of  Dr.  Benson,  and  in  1867,  the  same  physi- 
cian was  again  once  called  to  visit  him  professionally.  It  was 
proved  by  the  testimony  of  the  plaintiff,  his  widow,  that  the  in- 
sured was,  by  trade,  a  painter ;  that,  after  his  marriage  in  1860, 
he  worked  at  his  trade  till  he  went  into  the  army  in  1864  ;  and, 
after  his  discharge  from  the  army  in  1865,  he  again  worked  at 
the  same  trade,  more  or  less,  making  it  his  business  as  late  as 
during  the  summer  of  1867.  The  fact  that  he  had  been  in  the 
army  during  the  fall  of  1864  was  also  proved  and  not  disputed. 

It  is  claimed,  on  the  part  of  the  defendant,  that  these  discrep- 
ancies between  the  statement  in  the  written  application  and  the 
facts  proved  invalidated  the  policy,  and  that  plaintiff  was,  there- 
fore, not  entitled  to  recover  upon  it. 

There  can  be  no  doubt  that  the  statements  made  in  the  applica- 
tion and  under  this  policy  are  warranties,  for  it  is  declared  in 
the  policy  that  "the  statements  and  declarations  made  in  the 
written  application  for  this  policy,  and  on  the  faith  of  which  it  is 
issued,  are  warranties,  and  in  all  respects  true  ;  "  and  subjoined 
to  all  the  questions  and  answers  in  the  application  is  the  follow- 
ing :  "I,  the  undersigned  applicant,  do  hereby  declare  that  the 
preceding  written  answers  to  the  annexed  questions,  and  the  writ- 
ten statements  in  the  preceding  statement,  declaration,  and  war- 
ranty, together  with  the  statement  made  to  the  examining  physi-' 
cian,  and  signed  by  him  and  the  next  above  person,  [insured,]  and 
presented  to  the  company,  are  warranties  correct  and  true ;  and 
that  there  is  not  concealed,  withheld,  nor  unmentioned  therein, 
any  circumstance  in  relation  to  the  past  or  present  state  of  the 
health,  habits  of  life,  condition,  nor  intention  of  the  next  above 
named  person  ....  with  which  the  directors  of  said  company 
ought  to  be  made  acquainted.  And  it  is  further  agreed  that  the 
preceding  written  answers,  given  to  the  annexed  questions,  shall 
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be  the  basis  and  form  'part  of  the  contract  or  policy  between  the 
undersigned  applicant  and  the  said  company,  and,  if  not  in  all  re- 
spects true  and  correct,  the  policy  shall  be  void." 

If  it  is  possible  to  render  the  written  answers  to  the  questions 
in  the  paper,  called  generally  the  application,  which,  when  filled 
up,  contains  what  is  called  the  statement,  declaration,  and  war- 
rant}', warranties,  it  is  done  here.  See  Kelsey  v.  Universal  Life 
Ins.  Co.  35  Conn.  225  ;  ^  Jennings  v.  Chenango  M.  Ins.  Co.  2  Denio, 
75  ;  Miles  V.  Conn.  M.  Ins.  Co.  3  Gray,  580  ;  ^  Miller  v.  Mutual 
Benefit  Life  Ins.  Co.  (Supreme  Court  of  Iowa,  1871)  2  Bigelow 
Life  &  Accident  Ins.  Rep.  693. 

If,  then,  the  answers  above  specified  are  shown  to  be  false,  un- 
true, in  fact,  from  what  cause  soever  it  happened,  whether  from 
intention,  forgetfulness,  or  mistake,  no  matter  from  what  cause, 
the  policy  is  void. 

I  think  each  one  of  the  answers  to  the  interrogatories  above 
specified  is  shown  to  be  untrue.  The  proof  that  he  had  disease 
of  or  injury  to  his  eyes,  continuing  for  the  space  of  at  least  two 
months,  so  severe  as  to  disable  him  from  duty  while  in  the  army, 
and  to  require  medical  treatment  while  on  his  furlough,  is  undis- 
puted. His  answer  in  the  negative,  then,  to  the  inquiry,  whether 
he  had  ever  had  local  disease  or  injury  to  any  organ,  was  false. 
So  his  answer  to  the  effect  that  no  physician  had  ever  given  him 
medical  attendance  was  also  false. 

His  answers,  too,  in  respect  to  his  vocation,  and  where  he  had 
lived  since  his  birth,  contained  covert  falsehoods  —  which,  if  not 
intended  to  deceive,  were  likely  to  do  so.  The  inquiry  as  to  his 
vocation  was  what  it  then  was  and  what  it  had  been.  His  answer, 
travelling  agent,  was  true  as  to  what  it  then  was,  but  untrue  as  to 
what  it  had  been  ;  for  tlje  inquiry  as  to  his  past  vocation  obviously 
called  for  the  statement  that  it  had  been  a  painter  and  a  soldier, 
as  well  as  a  travelling  agent.  The  answer  was  false  from  the 
clear  and  manifest  failure  to  tell  the  whole  truth. 

The  same  is  true  of  his  answer  to  the  inquiry  where  he  had 
lived  since  his  birth  in  Tolland.  His  answer,  "  New  York,"  was 
not  the  whole  truth  ;  he  had  lived  in  Virginia  also. 

It  being  agreed  between  the  parties  to  the  policy  that  the 
"  written  answers  to  the  annexed  questions  shall  be  the  basis  and 
form  part  of  the  contract  or  policy  between  them,  and,  if  not  in 

»  Ante,  vol.  1,  p.  76.  =  lb.  p.  173. 
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all  respects  true  and  correct,  the  policy  shall  be  void,"  it  follows 
that  the  falsity  of  the  answers  in  the  particulars  above  stated  ren- 
ders the  policy  void. 

The  learned  counsel  for  the  plaintiff  insists  that  the  answers 
above  referred  to  were  in  respect  to  immaterial  matters,  and  there- 
fore should  not  be  deemed  warranties  within  the  true  intent  or 
meaning  of  the  contract,  and  also  that  the  whole  is  qualified  by 
the  declaration  in  the  application  that  the  policies  of  this  company 

,  are  made  in  entire,  unconditional,  honest  good  faith,  and  that  it 
is  expected  that  the  application  be  made  in  good  faith,  and  the 
assurance  can  be  jeopardized  only  by  dishonesty  or  inexcusable 
carelessness  on  the  part  of  the  applicant.  I  do  not  think  the  act- 
ual warranties  agreed  upon  in  the  contract  are  prevented  from 
taking  effect  by  this  preliminary  disquisition  in  the  beginning  of 
the  application  upon  the  importance  of  honesty  and  carefulness  on 
the  part  of  the  applicant.  After  all  this  comes  the  agreement 
that  the  answers  to  the  annexed  questions  are  warranties ;  that 
they  form  part  of  the  contract  or  policy,  and  if  not  in  all  respects 
true,  the  policy  shall  be  void  ;  and  after  siich  caution  and  the  ac- 
companying explanation  that  if  the  insured  cannot  answer  "Yes  " 
or  "  No,"  he  can  properly  say,  "  I  do  not  know."  It  is  inexcus- 
able carelessness,  at  least,  to  say  "  Yes  "  or  "  No  "  untruly. 

Nor  will  it  do  to  say  that  the  immateriality  of  the  answers  pre- 
vents their  being  warranties.  Such  construction  would  do  away 
the  distinction  between  representations  and  warranties.  In  Dan- 
iels V.  Sudson  River  Fire  Ins.  Go.  12  Gush.  416,  Shaw,  Ch.  J., 
said:  "  The  difference  [between  a  warranty  and  a  representation] 
is  most  essential.     If  any  statement  of  fact,  however  unimportant 

.  it  may  have  been  regarded  by  both  parties  to  the  contract,  is  a 
warranty,  and  it  happens  to  be  untrue,  it  .avoids  the  policy.  If  it 
be  construed  as  a  representation  and  is  untrue,  it  dpes  not  avoid 
the  contract  if  not  wilful,  or  if  not  material.  To  illustrate  this, 
the  application  in  answer  to  interrogatory  is  this  :  'Ashes  are 
taken  up  and  removed  in  iron  hods,'  whereas  it  should  turn  out 
in  evidence  that  ashes  were  taken  up  and  removed  in  copper  hods, 
perhaps  a  set  recently  purchased  and  unknown  to  the  owner.  If 
this  was  a  warranty  the  policy  is  gone,  but  if  a  representation  it 
would  not,  we  presume,  affect  the  policy,  because  not  wilful  or 
designed  to  deceive  ;  but  more  especially  because  it  would  be  ut- 
terly immaterial,  and  would  not  have  influenced  the  mind  of  either 
party  in  making  the  contract  or  in  fixing  its  terms." 
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The  question  of  warranty,  then,  does  not  depend  upon  that  of 
materiality,  as  seen  by  Judge  Shaw's  illustration  ;  a  very  imma- 
terial thing  may  be  the  subject  of  a  warranty,  and  if  a  warranty 
a  breach  of  it  will  avoid  the  policy. 

"  It  is  a  matter  of  no  moment,  then,  whether  the  warranty  is 
material  or  not,  as  regards  the  risk  ;  it  must  be  complied  with 
before  the  assured  can  maintain  an  action  against  the  underwrit- 
ers." Jennings  v.  Chenango  M.  Ins.  Co.  2  Denio,  75,  81.  See 
also  Anderson  v.  Fitzgerald,  4  H.  of  L.  Cases,  484.^  In  this  case 
the  question  was  after  mature  examination  and  deliberation  de- 
cided in  the  house  of  lords,  overruling  the  courts  of  exchequer  and 
exchequer  chamber  in  Ireland,  in  regard  to  statements  made  in 
the  proposal  for  insurance  that  "  some  of  the  relatives  of  the  in- 
sured had  died  of  consumption  or  any  other  pulmonary  complaint, 
and  that  his  life  had  not  been  accepted  or  refused  at  any  other 
assurance  office."  That  they  were  warranties,  and  that  being  war- 
ranties it  was  of  no  consequence  whether  they  were  material  to 
the  risk  or  not  ;  if  they  were  untrue,  the  policy  was  thereby  ren- 
dered invalid,  and  no  recovery  could  be  had  upon  it.  In  the 
course  of  his  opinion  in  that  case,  the  lord  chancellor  said : 
"  Nothing  can  be  more  reasonable  than  that  the  parties  entering 
into  a  contract  of  life  insurance  should  determine  for  themselves 
what  they  think  to  be  material,  and  if  they  choose  to  do  so,  to 
stipulate  that  unless  the  assured  shall  answer  a  certain  question 
accurately,  the  policy  or  contract  which  they  are  entering  into 
shall  be  void,  and  his  false  answer  will  then  avoid  the  policy." 
And  see  Miles  v.  Conn.  M.  Ins.  Co.,  supra.  Upon  this  view  of 
the  case  the  defendants  were  entitled  to  the  nonsuit  asked  for  at 
the  close  of  the  evidence. 

The  same  view  leads  us  to  the  conclusion  that  the  court  erred 
in  refusing  to  charge,  as  requested  by  defendants'  counsel,  "  that 
if  they  [the  jury]  believe  that  Fitch  had  had  any  disease  of  his 
eyes,  such  as  to  require  care  or  attention,  no  recovery  can  be  had." 

The  view  above  taken  renders  it  unnecessary  for  us  to  examine 
the  other  questions  raised  in  the  case. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  event.     Judgment  reversed  and  new  trial  granted. 

Miller,  P.  J.,  and  P.  Potter,  J.,  concurred. 

1  Ante,  vol.  2,  p.  341. 
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Elizabeth  R.  Coffey,  respondent,  vs.  Home  Life  Insub- 
AlstCE  Co.,  appellants. 

(44  How.  Pr.  481  ;  S.  C.  35  N.  Y.  Superior,  314.    February,  1873.) 
The  commission  of  suicide  does  not  raise  a  presumption  of  insanity. 

The  case  is  stated  in  the  opinion  of  the  court. 

Greorge  W.  Parsons,  for  appellants. 

Wheeler  H.  Peckham,  for  respondent. 

Baeboue,  C.  J.  This  was  an  action  upon  a  life  insurance 
policy  which  contained  this  condition :  "  In  case  he  "  (the  per- 
son whose  life  was  covered)  "  shall  die  by  his  own  hand,  .... 
then  the  said  company  shall  not  be  liable  for  the  payment  of  the 
sum  insured  or  any  part  thereof."  Upon  the  trial,  evidence  was 
given  tending  to  prove  the  following  facts  :  — 

Just  previous  to  the  taking  of  the  policy,  Coffey,  the  person 
whose  life  was  insured  for  the  benefit  of  his  wife,  the  plaintiff, 
was  insolvent  and  out  of  business,  and  had  a  wife  and  several 
children  dependent  upon  them  for  their  support.  While  thus 
situated  he  procured  insurance  upon  his  life  to  the  amount  of 
some  f 40,000,  mostly  in  favor  of  his  wife,  borrowing  the  money 
from  his  friends  to  pay  the  premiums  thereon  upon  the  false  state- 
ment that  he  wanted  the  same  for  his  expenses  in  carrying  into 
effect  some  pretended  land  sales.  A  short  time  after  he  effected 
these  insurances  Coffey  took  his  passage  on  a  steamboat  from 
Louisville  to  Cincinnati,  where  during  the  trip  he  went  into  his 
state-room,  and  although  the  weather  was  quite  warm,  locked 
and  fastened  the  door  and  windows.  After  the  arrival  of  the 
boat  at  Cincinnati  the  next  morning,  the  door  of  the  state-room 
was  broken  open,  when  he  was  found  in  a  comatose  state,  and 
the  next  night  he  died  from  the  effects,  as  then  appeared  on  ex- 
amination, of  an  overdose  of  morphine.  Other  evidence  was 
also  given  of  circumstances  which  tended  to  prove  that  his  death 
was  caused  by  his  own  voluntary  act  in  a  sane  state  of  mind, 
and  in  pursuance  of  a  preconceived  plan. 

The  judge  before  whom  the  cause  was  tried  charged  the  jury, 
inter  alia,  thus :  "  When  a  man  takes  the  life  of  another  and  al- 
leges insanity  as  an  excuse  and  defence,  he  is  met  by  the  pre- 
sumption of  law  that  he  is  sane,  and  he  must  remove  or  rebut 
such   presumption  by  showing  affirmatively,  and  by  competent 
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and  sufficient  proof,  that  he  was  insane  when  he  committed  the 
deed.  But  when  a  man  takes  his  own  life,  the  presumption  of 
law  is  otherwise.  The  law  does  not  and  cannot  presume  that  a 
man  in  the  full  possession  of  his  mental  faculties,  in  that  normal 
condition  of  mind  which  we  call  sanity,  will  deliberately  take  his 
own  life,  and  therefore,  so  far  as  there  is  any  presumption,  it 
favors  insanity  at  the  time  of  committing  an  act  of  self-destruc- 
tion. I  therefore  charge  you  as  matter  of  law,  that  as  affecting 
this  case  you  must  presume  that  the  deceased,  when  he  took  his 
life,  was  not  in  a  sound  state  of  mind  ;  it  is,  however,  but  a  mere 
presumption,  and  may  be  removed  by  evidence.  But  as  I  have 
said  before,  the  burden  of  removing  it  lies  upon  the  defendants, 
and  it  is  for  you  to  say  whether  they  have  done  so."  , 

The  question  raised  by  the  exceptions  to  this  portion  of  the 
charge  of  the  learned  judge  is  somewhat  novel  and  important. 
It  has  long  been  a  well  settled  rule  in  the  law  of  evidence,  that 
where  the  deed  or  act  of  a  party  is  sought  to  be  avoided  on  the 
ground  of  his  insanity,  he  will  be  presumed  to  be  of  sound  mind 
until  the  contrary  shall  appear,  and,  therefore,  that  the  burden  of 
proving  such  party  to  have  been  insane  rests  upon  him  who  al- 
leges it.  Indeed,  the  rule  that  sanity  is  to  be  presumed  until  the 
contrary  be  proven,  is  a  general  one,  applicable  to  all  cases,  and 
its  reason  is  obvious. 

It  is  founded  upon  the  fact  that  general  sanity  is  the  natural 
and  ordinary  condition  of  the  human  mind,  and  that  mankind, 
considered  as  a  class  or  whole,  are  sane,  (the  exceptions  being 
comparatively  few  and  rare,)  followed  by  the  natural  conclusion 
that  each  individual  may  well  be  assumed  to  be  like  the  great 
mass  of  his  fellow-men  in  that  regard,  unless  proved  to  be 
otherwise.  Greenl.  Ev.  §  42 ;  2  lb.  §§  689,  873  ;  3  lb.  §  6  ;  2 
Kent's  Com.  451 ;  Bliss  on  Life  Ins.  §  378  ;  McNaghterCs  case, 
10  Clark  &  Fin.  210  ;   Gardner  v.  Gardner,  23  Wend.  526. 

Aside  from  extrinsic  facts  and  circumstances,  therefore,  the 
law  presumes  that  every  person  who  destroys  his  own  life  is  sane 
up  to  the  very  moment  when  he  does  the  act  which  causes  his 
death.  Can  it  properly  be  said,  then,  that  the  commission  of 
that  act  not  only  removes  the  presumption  of  sanity,  but  estab- . 
lishes  a  legal  presumption  that  he  was  then  insane  ? 

No  presumption  that  insanity  exists  in  the  case  supposed  can 
be  deduced  from  the  mere  fact  that  the  death  of  the  person  was 
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caused  by  his  own  physical  act ;  for  every  legal  presumption  of  a 
fact  of  that  character  must  be  founded  and  derived  from  some 
other  fact  or  facts,  with  which  it  is  usually  or  always  formed,  as 
the  result  of  general  experience  and  knowledge,  to  be  connected 
in  a  certain  relation.     1  Greenl.  Ev.  §  33. 

There  can  be  no  doubt,  however,  that  if  courts  were  at  liberty 
to  assume  as  a  fact  established  by  experience,  that  all  persons 
who  intentionally  deprive  themselves  of  life  are  insane  or  dis- 
eased in  mind,  or  even  such  a  majority  of  them  that  it  might 
properly  be  said  that  persons  who  thus  destroy  their  lives  are,  as 
a  general  rule,  insane,  and  that  sanity  is  a  mere  exception,  the 
legal  conclusion,  that  insanity  or  derangement  of  mind  must  be 
presumed  in  every  case  in  which  it  appeared  that  a  man  inten- 
tionally caused  his  own  death,  would  necessarily  follow.  But  the 
fact  is  not  so  established.  Not  only  is  the  history  of  the  world 
in  former  times  filled  with  instances  in  which  great  and  sound 
minded  men,  such  as  Cato  and  Hannibal,  have  committed  sui- 
cide, and  where  others  have  for  the  purpose  of  saving  their  es- 
tates from  forfeiture  submitted  themselves  to  peine  forte  et  dure, 
but  the  most  learned  men  of  the  present  day  in  this  branch  of 
mental  science,  not  mere  lawyers,  are  still  groping  for  the  truth 
in  the  twilight  of  doubt  and  peradventure.  Indeed  it  is  by  no 
means  settled,  either  among  educated  men  or  in  the  common 
mind,  that  even  a  majority  of  those  who  deprive  themselves  of 
life  by  their  own  physical  act,  to  do  so  because  of  insanity.  The 
fact  cannot  be  legally  presumed,  therefore,  that  a  person  who  has 
killed  himself  was  not  sane  at  the  time,  and  consequently  the 
charge  in  question  was  erroneous. 

The  most  that  can  be  said  is,  that  inasmuch  as  many,  and  per- 
haps most  persons  who  destroy  their  own  lives,  are  insane  at  the 
time,  the  fact  of  such  self-destruction,  of  itself,  wholly  removes 
the  presumption  of  sanity.  See  Cooper  v.  Mass.  ^c.  Ins.  Oom- 
pany,  102  Mass.  227 ;  ^  Terry  v.  Mutual  Life  Ins.  Company,  1 
DiUon,  403.2 

Judgment  reversed  with  costs,  and  new  trial  directed. 

Sedgwick,  J.,  (concurring.)  I  am  obliged  reluctantly  to  dif- 
fer with  the  learned  judge  in  charging  the  jury,  that  the  law 
presumed  that  a  man  was  insane  who  killed  himself. 

>  Ante,  vol.  1,  p.  758.  "  Ante,\o\.  2,  p.  31;  S.  C,  ante,  vol.  3,  p.  819. 
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First.  I  do  not  think  that  the  law  has  made  any  presumption 
on  that  specific  subject.  The  only  presumption  it  has  made  on 
the  general  subject  is,  that  every  man  is  sane  until  the  contrary 
is  shown. 

Second.  A  judge,  as  such,  cannot  determine,  nor  has  he  the 
means  to  determine,  whether  an  individual  case  of  suicide  is  the 
result  of  insanity,  especially  when  the  cause  of  the  insanity  is  to 
be  confined  to  the  suicide.  Therefore  he  cannot  make  a  pre- 
sumption on  the  subject,  which  is  a  generalization  more  or  less 
perfect  from  individual  cases. 

I  think  the  judgment  should  be  reversed. 

Febedman,  J.,  (dissenting.)  This  is  an  action  upon  a  policy 
of  insurance  for  f5,000,  made  by  the  defendant  upon  the  life  of 
Benjamin  S.  Coffey,  in  favor  of  the  latter's  wife,  the  plaintiff  in 
the  action.  The  policy,  among  other  provisions  to  avoid  it,  con- 
tained a  clause  that,  in  case  the  assured  should  die  by  his  own 
hand,  the  company  should  not  be  liable  for  the  payment  of  the 
sum  insured  or  any  part  thereof.  In  Breasted  v.  The  Farmers^ 
Loan  ^  Trust  Co.  4  Seld.  299,^  the  policy  contained  precisely  the 
same  clause ;  and  the  court  of  appeals,  in  sustaining  the  decision 
of  the  supreme  court  in  the  same  case,  4  Hill,  73,  and  disapprov- 
ing the  English  doctrine  of  Borradaile  v.  Hunter,  5  Man.  &  Gr. 
648,2  and  Olift  v.  Schwabe,  8  Man.  &  Gr.  437,^  settled  the  law  of 
this  state  to  be,  that  the  phrases  "  death  by  his  own  hand  "  and 
"  death  by  suicide  "  mean  the  same  thing  ;  and  that  both,  unless 
qualified  by  some  other  expressions,  import  a  criminal  act  of  self- 
destruction,  which  can  be  committed  only  by  the  free  will  of  a 
sane  man. 

The  learned  judge  who  presided  at  the  trial  was  con-ect,  there- 
fore, in  charging  that  if  Coffey,  at  the  time  he  took  the  poison, 
was  insane,  if  he  was  then  laboring  under  either  permanent  or 
temporary  insanity,  he  did  not  die  by  his  own  hand  within  the 
true  meaning  of  that  phrase,  and  that  consequently  there  was  no 
breach  of  the  condition  of  the  policy  in  that  respect.  Indeed  no 
error  whatever  seems  to  have  been  committed  in  giving  and  re- 
fusing instructions  to  the  jury,  provided  the  learned  judge  was 
justified  in  refusing  to  charge,  that  the  presumption  of  sanity 
attaches  to  the  commission  of  suicide,  and  charging,  in  place 
thereof,  as  follows :  — 

1  Ante,  vol.  1,  p.  343.  2  Ante,  vol.  2,  p.  280.  3  lb.  p.  312. 
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"  The  law  does  not  and  cannot  presume  that  a  man  in  the  full 
possession  of  his  mental  faculties,  in  that  normal  condition  of 
mind  which  we  .call  sanity,  will  deliberately  take  his  own  life,  and 
therefore,  so  far  as  there  is  any  presumption,  it  favors  insanity  at 
the  time  of  committing  an  act  of  self-destruction. 

"  I  therefore  charge  you  as  matter  of  law  that  there  is  no  such 
presumption,  and  that  as  affeoting  this  case  you  must  presume 
that  the  deceased  when  he  took  his  life  was  not  in  a  sound  state 
of  mind. 

"  It  is,  however,  but  a  mere  presumption,  and  may  be  removed 
by  evidence.  But  as  I  have  said  before,  the  burden  of  removing 
it  hes  upon  the  defendants,  and  it  is  for  you  to  say  whether  they 
have  done  so. 

"  The  defendants  to  strengthen  their  position  that  the  assured 
died  by  his  own  deliberate  and  criminal  act,  have  given  some  evi- 
dence which  they  claim  shows  a  motive,  and,  as  they  say,  a  suffi- 
cient motive  for  the  criminal  act.  They  have  shown  that  the 
assured  was  in  a  pecuniarily  embarrassed  condition  ;  was  in  debt, 
and  prosecuted  and  harassed  by  his  creditors.  They  have  also 
shown  that  at  or  about  the  time  he  effected  the  insurance  in  this 
case  he  procured  other  policies  upon  his  life  in  other  companies, 
all  for  the  benefit  of  his  wife,  amounting  in  aggregate  to  forty 
thousand  dollars,  and  they  have  further  proved  the  substance  of 
a  conversation  between  the  deceased  and  a  lawyer  of  Cincinnati, 
in  which  he  sought  information  and  advice  respecting  the  legal 
effect  of  the  condition  against  self-destruction  in  the  policy. 

"  These  facts  and  circumstances  are  submitted  to  you  as  tend- 
ing to  show,  as  is  claimed,  a  motive,  and  thereby  to  repel  the  pre- 
sumption of  insanity,  and  it  is  for  you  to  say  whether  you  believe 
they  are  sufiicient." 

The  question  thus  presented  is  an  important,  novel,  and  diffi- 
cult one.  It  is  an  open  one  in  this  State,  and  as  the  few  adjudi- 
cations made  elsewhere  upon  it  (Nimick  v.  The  Mutual  lAfe 
Ins.  Qo.  10  Am.  Law  Reg.  N.  S.  101 ;  i  Terry  v.  Mutual  Life 
Ins.  Co.  1  Dillon,  403  ;2  *S'(.  Louis  Mutual  Life  Ins.  Co.  v.  Graves, 
reported  in  6  W.  P.  D.  Bush,  268  ;  ^  and  also  in  N.  Y.  Daily  Tran- 
script of  March  7,  1871,  in  which  last  named  case  the  Kentucky 
court  of  appeals  stood  equally  divided)  are  conflicting,  it  must 
be  decided  on  principle.     Fortunately  in  this  case,  its  considera- 

1  An.e,  vol.  1,  p.  689.  2  Ante,  vol.  2,  p.  31.  ^  ^nte,  vol.  1,  p.  736. 
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tion  is  not  embarrassed  by  other  questions  which  are  usually  con- 
nected with  it,  and  which  relate  to  the  different  forms  or  species 
of  insanity  known  to  the  law.  For  the  charge  has  not  been  ex- 
cepted to  in  that  respect,  nor  has  the  definition  of  insanity,  which 
was  laid  down  for  the  guidance  of  the  jury,  been  complained  of 
in  any  manner.  So,  by  omitting  to  move  for  the  direction  of  a 
verdict,  the  defendant  has  conceded  the  sufficiency  of  plaintiff's 
evidence  to  carry  the  case  at  least  to  the  jury. 

Freed,  therefore,  from. all  embarrassments  which  the  interven- 
tion of  other  questions  might  occasion,  I  think  the  examination 
of  the  point  at  issue  may  be  commenced  in  the  most  fitting  man- 
ner by  considering  for  a  moment  what  life  is.  The  definitions  of 
it  given  by  philosophers  and  biologists  are  almost  innumerable. 
But  none  of  them  commends  itself  so  much  to  my  mind  as  that 
given  by  Professor  Herbert  Spencer,  who  deservedly  ranks  in 
scientific  circles  as  one  of  the  greatest  of  modern  thinkers.  It  is, 
that  hfe  consists  in  the  definite  combination  of  heterogeneous 
changes,  both  simultaneous  and  successive,  in  correspondence 
with  external  coexistences  and  sequences,  or,  in  other  words,  in 
the  continuous  adjustment  of  internal  relations  to  external  rela- 
tions. Consequently  life  is  a  continuous  struggle.  All  vital  ac- 
tions, considered  not  separately  but  in  their  ensemble,  have  for 
their  final  purpose  the  balancing  of  certain  outer  processes  by  cer- 
tain inner  processes.  There  are  unceasing  external  forces  tend- 
ing to  bring  the  matter  of  which  organic  bodies  consist  into  that 
state  of  stable  equilibrium  displayed  by  inorganic  bodies  ;  there 
are  external  forces  by  which  this  tendency  is  constantly  antago- 
nized ;  and  the  perpetual  changes  which  constitute  life  may  be 
regarded  as  incidental  to  the  maintenance  of  the  antagonism.  So 
strong  is  this  antagonism  in  the  human  organism,  that  while  there 
is  life  there  is  hope.  The  strength,  in  the  natural  sane  man,  of 
the  love  of  life,  is  indeed  proverbial.  Drowning  men  will  catch  at 
straws.    All  that  a  man  has  will  be  given  in  exchange  for  his  life. 

From  individual  organism  thus  struggling  for  life  small  aggre- 
gations were  found,  which  soon  felt  the  want  of  alliance  and  union 
with  each  other.  This  led  to  the  formation  of  civil  society,  and 
the  formation  of  that  necessarily  led  to  the  establishment  of  gov- 
ernment for  the  express  purpose  of  preserving  and  keeping  that 
society  in  order.  Thus  it  came  that  every  member  of  that  so- 
ciety had  to  submit  to  a  restraint  by  human  laws  of  his  natural 
liberty,  to  do  as  he  pleased  in  his  struggle  for  life  and  existence, 
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and  that  judges,  juries,  and  all  the  instruments  of  the  law  came 
into  being.  Whenever  it  was  found  necessary  or  expedient,  on 
account  of  new  manifestations  of  the  tendency  on  the  part  of  the 
strong  to  subjugate  the  weak,  in  spite  of  existing  law,  to  extend 
and  perfect  the  prevailing  system  of  law,  it  was  done.  In  the 
course  of  the  general  improvement  which  our  system  has  thus 
undergone,  the  doctrine  of  presumptive  evidence  became  engrafted 
upon  it.  The  presumptions  recognized  by  the  law  were  founded 
either  upon  the  first  principle  of  justice,  or  the  laws  of  nature,  or 
the  experienced  course  of  human  conduct  and  affairs,  and  the  con- 
nection usually  found  to  exist  between  certain  things.  Under 
these  circumstances  it  was  found  indispensably  necessary  for  the 
proper  enforcement  of  the  whole  body  of  the  law,  and  essential 
to  the  safety  of  society,  to  establish  the  rule  that,  because  sanity 
is  the  normal  condition  of  the  intellect,  every  man  should  be  pre- 
sumed to  be  sane;  and  that  under  the  effect  of  such  presumption, 
he  who  seeks  to  avoid  responsibility  for  an  act  on  the  plea  that 
he  was  insane,  and  hence  not  responsible,  should  take  upon  him- 
self the  burden  of  proving  that  condition  of  his  mind.  The  rule 
was  accordingly  established,  and  upon  it  has  since  been  built  the 
further  one,  that  every  sane  person  must  be  presumed  to  intend 
that  which  is  the  ordinary  and  natural  consequence  of  his  own 
purposed  act.  Both  these  presumptions  have  ever  since  been 
firmly  maintained  and  rigidly  enforced.  They  are  applied,  and 
justly  so,  to  the  murderer,  the  homicide,  the  parricide,  and  the 
living  criminal  of  every  grade ;  for  the  experience  of  mankind 
has  demonstrated  that  even  the  most  atrocious  crime  is  generally 
perpetrated  in  the  course  of  the  struggle  for  life  and  existence 
with  the  deliberate  purpose  of  effecting  by  its  commission  an  ad- 
justment of  internal  relations  to  external  relations.  The  pre- 
sumption of  sanity  attaches,  therefore,  to  a  man  in  all  his  deal- 
ings with  his  fellow-men. 

But  in  the  case  of  suicide  the  reason  for  the  rule  fails,  and  the 
necessity  for  its  application  disappears.  Suicide  is  self-destruc- 
tion. It  is  a  self-inflicted,  violent,  and  summary  severance  of  rela- 
tions, contrary  to  the  ordinary  laws  of  nature.  It  is  a  refusal  to 
obey  nature's  law,  and  therefore,  in  the  light  of  the  present  state 
of  science,  such  an  unnatural  proceeding,  that  eminent  men  of 
learning  and  research  insist  that  suicide  is  necessarily  an  insane 
act,  while  others  contend  that  it  is  only  primd  facie  evidence  of 
insanity.     The  first  proposition  has  never  been  accepted  to  any 
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great  extent ;  but  the  second  is  quite  prevalent  among  scientific 
men,  and  is  daily  gaining  ground.  Winslow's  Anatomy  of  Sui- 
cide, ch.  11,  237;  1  Esquirol's  Maladies  Mentales,  559,  560;  Ellis 
on  Insanity,  Lond.  ed.  1838,  114,  115  ;  Prichard,  Lend.  ed. 
1842, 134,  141 ;  Bucknill  &  Tuke  on  Insanity,  Phila.  ed.  1858  ; 
88, 153,  202,  204,  331 ;  Dean's  Medical  Jurispr.  508,  509. 

As  the  law  should  always  keep  step  with  the  great  truths 
that  are  unearthed  from  time  to  time  by  science,  the  courts,  upon 
these  authorities,  might  weU  hold,  and  in  my  judgment  should 
hold,  in  a  case  like  the  present,  that,  while  upon  the  whole  case 
the  burden  of  proof  is  upon  the  plaintiff  to  satisfy  the  jury  that  a 
loss  has  occurred  under  the  policy  that  is  to  say,  that  the  person 
whose  life  is  covered  by  the  policy  was  insane  at  the  time  of  the 
perpetration  of  the  deed  within  the  true  definition  of  that  term  in 
the  law,  the  presumption  to  be  drawn  from  the  naked  and  unex- 
plained fact  of  suicide  is,  that  the  perpetrator,  at  the  time  of  the 
fatal  act,  was  not  in  the  possession  of  a  sane  and  well-posed 
mind.  Such  presumption,  like  other  presumptions  of  a  similar 
character,  is  by  no  means  conclusive,  but  may  be  removed  by 
evidence.  It  becomes  neutralized  and  inoperative  as  soon  as  a 
motive  for  the  commission  of  the  act  is  shown  by  evidence.  Upon 
this  latter  point  the  charge  of  the  judge  below  is  wholly  unexcep- 
tionable. 

As  long  as  the  presumption  of  insanity  is  thus  applied  and  en- 
forced, harmony  will  prevail  between  science  and  law,  and  no  evil 
results  can  accrue  to  society.  For  the  danger  to  be  dreaded  does 
not  lie  in  the  presumption,  which,  as  such,  may  be  rebutted  and 
overcome  by  proof  in  the  case,  but  in  the  doctrine  of  moral  and 
emotional  insanity,  and  of  temporary  insane  impulses,  or,  to  be 
stiU  more  specific,  in  the  vague  and  unsatisfactory  definition 
sometimes  laid  down  by  the  courts  for  these  species  of  insanity 
and  that  class  of  impulses. 

The  fact  which  is  generally  alluded  to,  to  sustain  the  opposite 
doctrine,  that  men  of  historic  fame,  such  as  Themistocles,  De- 
mosthenes, Hannibal,  and  Cato  committed  suicide,  without  the 
imputation  or  suspicion  of  impelling  insanity,  cannot  have  much 
weight  at  this  late  day.  Insanity,  as  now  understood,  was  not 
known  then,  nor  were  the  unerring  and  immutable  laws  of  nature 
then  known  and  understood  to  the  same  perfection  as  they  are 
now.  So  it  may  also  be  safely  assumed  that  each  qf  these  men 
shared  the  mythological  notions  of  his  age.     The  ancients  seem 
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very  generally  to  have  arrogated  to  themselves  the  right  to  de- 
stroy their  own  lives,  whenever,  in  their  judgment,  it  should  he 
proper.  Pliny  was  accustomed  to  term  it  the  greatest  privilege 
the  gods  had  left  in  the  power  of  men  amid  the  calamities  of 
human  life.  Justice  Robertson,  of  the  Kentucky  court  of  appeals, 
very  properly  remarked  of  the  historic  men  above  referred  to : 
"  Without  faith  in  a  future  state  of  retribution,  they  seemed, 
each  and  all,  to  prefer,  on  rational  calculation,  annihilation  to 
hopeless  torture  or  degradation."  With  the  Christian  era,  how- 
ever, came  a  change  of  views  and  of  feeling  in  that  respect,  and 
the  Christian  rulers  set  to  work  to  suppress  the  barbarous  prac- 
tice. Thus  it  came  that  under  the  common  law  suicide  was  de- 
clared to  be  a  crime,  and  visited  with  punishment  as  such.  As 
the  criminal  could  not  be  reached  himself,  for  the  reason  that,  by 
the  very  act  of  suicide  he  had  placed  himself  beyond  the  reach  of 
human  punishment,  the  penalty  consisted  in  denying  the  body  of 
the  criminal  Christian  burial,  and  in  the  forfeiture  of  his  goods  to 
the  king. 

Nor  can  I  appreciate  the  force  of  the  reasoning  of  the  learned 
chief  justice  in  this  case,  in  first  denying  that  insanity  can  be 
presumed,  and  then  holding  that  the  most  that  can  be  said  is, 
inasmuch  as  many,  and  perhaps  most  persons  who  destroy  their 
own  lives  are  insane  at  the  time,  the  fact  of  such  self-destruction, 
of  itself,  wholly  removes  the  presumption  of  sanity.  If  suieide 
is  the  unnatural  proceeding  I  have  shown  it  to  be,  and  the  fact  of 
self-destruction  wholly  removes  the  presumption  of  sanity,  be- 
cause many,  and  perhaps  most  persons  who  destroy  their  lives 
are  insane  at  the  time,  I  can  see  no  escape  from  the  conclusion 
that  the  naked  and  unexplained  fact  of  suicide  must  be  primd 
facie  evidence  of  the  existence  of  insanity  at  the  time  of  the  per- 
petration of  the  act. 

I  have  also  carefully  examined  the  recent  case  of  Fowler  v.  The 
Mutual  Life  Ins.  Go.  4  Lans.  202,^  but  do  not  consider  it  in 
point  here.  It  seems  to  have  been  determined  on  the  strength  of 
the  declarations,  made  by  the  assured  shortly  before  his  death,  and 
which,  in  the  judgment  of  the  court,  conclusively  established  the 
fact  that  his  subsequent  suicide  was  entirely  voluntary,  deliber- 
ate, wilful,  and  with  knowledge  of  its  nature,  character,  and  con- 
sequences. 


1  Ante,  vol.  3,  p.  673. 
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Being  unable  to  discover  any  error  in  the  instructions  given 
and  refused  on  the  trial,  and  the  defendant's  exceptions  to  the 
admission  and  exclusion  of  testimony  by  the  court  having  been 
found,  on  examination,  to  be  untenable,  I  am  of  the  opinion  that 
the  judgment  and  order  appealed  from  should  be  affirmed  with 
costs.  Judgment  reversed. 

Note.  —  The  same  question  was  again  raised  in  Weed  v.  Mutual  Benefit 
Life  Ins.  Co.  35  N.  Y.  Superior,  386,  April,  1873.  The  insured  having  died 
by  his  own  hand  within  the  language  of  the  policy,  the  learned  judge  instructed 
the  jury  that  the  act  of  self-destruction,  unexplained,  was  presumptive  evidence 
of  insanity,  and  refused  to  give  a  contrary  instruction. 

The  insurers  excepted  to  the  instruction,  and,  judgment  having  gone  against 
them,  appealed. 

Mr.  Alvin  C.  Bradley,  for  appellant. 

Hon.  E.  L.  Fancher,  for  respondent. 

By  the  Court,  Sedgwick,  J.  The  general  term  of  this  court,  in  Coffey  v. 
Home  Life  Ins.  Co.,  argued  at  the  April  term,  1872,  (see  page  224,  ante,) 
passed  upon  the  questions  which  are  raised  by  the  exceptions  stated  in  this 
case. 

That  case  decided,  that  under  such  circumstances  as  the  present,  the  mere 
fact  that  a  man  kills  himself  does  not  create  a  presumption  that  he  is  insane. 
The  general  presumption  is,  that  every  man  is  sane  until  the  contrary  is  proven 
by  the  facts  of  the  case.  Suicide  is  but  one  fact,  which  goes  with  all  other 
pertinent  facts  to  the  jury,  for  the  purpose  of  getting  from  them  a  verdict  as  to 
whether  the  facts  prove  insanity. 

The  exceptions  taken  in  this  case  were  to  matters  that  raised  the  question 
here  alluded  to. 

The  judgment  should  therefore  be  reversed,  with  costs  to  appellant  to  abide 
the  event,  and  there  should  be  a  new  trial. 

MoNELL  and  Cuktis,  JJ.,  concurred. 

See  also  HiaU,  Adm'r,  §-c.  v.  Mutual  Life  Insurance  Company  of  N.  Y.  2 
Dillon,  572,  tried  at  the  May  term,  1873.  The  defence  was  suicide,  to  which 
the  plaintiff  replied,  insanity. 

The  court  ruled  :  — 

1.  That  it  was  good  cause  of  challenge  to  a  juror  that  he  considered  suicide 
as  conclusive  evidence  of  insanity. 

2.  That  the  burden  of  proof  to  establish  the  insanity  was  upon  the  plaintiff. 

3.  As  to  the  kind  and  degree  of  insanity  necessary  to  be  shown  to  entitle  the 
plaintiff  to  recover  where  the  assured  took  his  own  life,  the  court  followed 
Terry  v.  Insurance  Company,  1  Dillon  C.  C.  R.  403  ;  affirmed,  15  Wall.  580.1 

There  was  a  verdict  and  judgment  for  the  defendant.  /.  N.  Kidder  and 
GatcTi  ^  Wright,  for  the  plaintifi.  Holmes  §•  Reynolds  and  Polk,  Huhbell  §■ 
Goode,  for  the  defendant. 


^  Ante,  vol.  3,  p.  819. 
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Ai;A2>rsoN  Higbie,  Executor,  respondent,  vs.  Guardian  Mu- 
TTJAL   Life  Insurance  Co.,  appellants. 

(Court  of  Appeals,  New  York,  May,  1873.) 

Evidence.  Insanity.  —  In  an  action  upon  a  life  policy,  heldf  that  questions  propounded  at 
the  trial  to  the  medical  examiner  of  the  defendants  as  to  the  effect  which  certain  as- 
sumed facts  would  have  had  upon  his  judgment  if  they  had  been  disclosed,  were  in- 
competent. '- 

To  prove  the  insanity  of  the  mother  of  the  insured,  a  witness,  having  testified  to  the  acts 
and  declarations  of  the  mother  during  his  acquaintance  with  her  several  years  before  she 
died,  was  then  asked  whether  what  he  saw  and  heard  from  her  struck  him  as  rational  or 
irrational,  ffeld,  incompetent.  Held,  also,  that  (there  being  no  warranty  or  represen- 
tation concerning  the  sanity  of  the  mother)  even  if  the  evidence  were  competent  to  show 
the  mother's  insanity,  it  would  not  establish  the  insanity  of  the  insured  or  an  unhealthi- 
ness  of  the  functions  of  his  brain. 

Expert  testimony  is  received  only  when  the  witness  has  a  knowledge  of  the  facts  necessary 
to  enable  him  to  give  an  opinion  in  the  particular  case. 

Evidence  of  medical  men  was  received  to  show  that  the  state  of  health  indicated  by  the  re- 
ported examination  of  the  medical  examiner  was  inconsistent  with  a  functional  derange- 
ment of  the  brain.    Held,  proper. 

The  statements  made  to  the  medical  examiner  not  having  been  made  part  of  the  contract  or  of 
the  application,  held,  that  their  untruth  would  only  avoid  the  policy  so  far  as  they  were 
material  and  innocent. 

Construction  of  answers.  —  Representations  and  statements  made  upon  an  application  for 
insurance  must  be  interpreted  according  to  the  fair  and  obvious  import  of  the  words. 
The  question  addressed  to  the  insured  by  the  medical  examiner,  "  Have  you  ever  had  any 
difficulty  with  your  head  or  brain  ?  "  held,  therefore,  in  connection  with  the  question  as  put 
to  the  medical  examiner,  to  mean  any  functional  difficulty,  and  not  to  refer  to  mere  tem- 
porary and  occasional  disturbances,  such  as  headache. 

Action  upon  a  policy  on  the  life  of  George  Mulliner.  De- 
fence, the  insanity  of  the  insured.  Verdict  and  judgment  for 
the  plaintiff. 

Q-.  F.  Banforth,  for  appellants. 

W.  F.  Cogswell,  for  respondent. 

Allen,  J.  The  questions  propounded  upon  the  trial  to  Dr. 
Mandeville,  the  medical  examiner  of  the  assured,  upon  the  appli- 
cation for  insurance,  were  properly  excluded  as  incompetent. 
They  all  had  respect  to  the  effect  that  the  assumed  facts,  if  they 
had  been  disclosed,  would  have  had  upon  the  judgment  and  action 
of  the  witness. 

They  did  not  call  for  the  opinion  of  the  witness  in  a  matter  of 
science  connected  with  his  profession,  or  the  bearing  of  the  condi- 
tion and  habits  attributed  to  the  assured  upon  the  risk  assumed 
by  the  contract  of  insurance.  Rawls  v.  Am.  Mutual  Life  Ins.  Co. 
27  N.  Y.  282.1  -pjie  defendant  claims  that  there  was  error  in  the 
exclusion  of  evidence  offered  to  be  given  by  Mr.  Clark,  a  non- 

1  Ante,  vol.  1,  p.  558. 
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professional  witness,  as  to  the  mental  condition  of  the  mother  of 
the  assured.  The  -witness  had  testified  generally  of  her  acts  and 
declarations  during  his  acquaintance  with  her,  several  years  be- 
fore she  died,  and  was  then  asked  to  state  whether  those  things  he 
saw  and  heard  from  her  struck  him  as  rational  or  irrational,  and 
the  court  held  the  evidence  incompetent.  If  the  answer  was  ma- 
terial to  the  issue,  and  could  have  affected  the  verdict,  it  will  be 
incumbent  upon  us  to  consider  whether  the  question  is  distin- 
guishable from  that  propounded  and  held  incompetent  in  O'Brien 
V.  People,  36  N.  Y.  276.  There  was  no  warranty  or  representa- 
tion in  the  application  as  to  the  sanity  of  the  mother  of  the  appli- 
cant, and  the  only  reference  to  her  which  was  at  all  pertinent  to 
the  offered  evidence  was  in  answer  to  the  question  :  "  If  dead,  of 
what  disease,  and  at  what  age  ?  "  The  answer  to  which  was,  "  At 
sixty-three ;  physicians  called  the  disease  apoplexy  of  the  brain." 

The  answer  set  up  this  representation,  and  alleged  that  Mul- 
liner  (the  insured)  well  knew  she  had  for  years  previous  to  her 
death  suffered  from  serious  disease  of  the  brain,  whereby  her 
mind  was  seriously  affected.  There  was  no  averment  or  attempt 
to  prove  that  she  did  not  die  at  the  age  and  of  the  disease 
stated  in  the  application.  The  evidence  sought  to  be  given  was, 
and  could  be  then  only  materia,l  as  one  item  of  evidence  tend- 
ing to  show  the  insanity  of  the  applicant  as  inherited  from  his 
parents. 

It  is  true  that  in  another  part  of  the  answer  it  is  averred  that 
the  insured  represented  that  neither  of  his  parents  had  been  af- 
fected with  mental  derangement,  whereas  he  well  knew  his  mother 
had  been  affected  with  mental  derangement.  But  there  was  no 
such  representation  proved.  The  declaration  in  the  application 
that  comes  nearest  such  a  representation  is  in  answer  to  the  ques- 
tion, "  Have  any  of  your  uncles,  aunts,  or  grandparents  had  con- 
sumption, insanity,  or  any  other  hereditary  affections  ?  If  so, 
what  ?  "  and  the  answer  was,  "  Not  that  applicant  ever  heard  of." 
Specific  questions  had  been  put  and  answered  as  to  the  father  and 
mother  of  the  applicant,  and  this  general  question  did  not  include 
them,  and  if  it  did,  the  statement  was  only  as  to  the  knowledge  of 
the  applicant.  As  an  item  of  evidence  tending  to  prove  the  in- 
sanity of  the  applicant,  it  was  not  within  the  issue.  It  was  not 
averred  in  the  answer,  or  attempted  to  be  proved  upon  the  trial 
that  the  insured  was  ever  deranged,  or  that  his  brain  was  dis- 
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eased  or  functionally  disordered.  There  was  no  proof  or  attempt 
to  prove  that  the  headaches  of  the  insured  were  inherited,  or  were 
at  all  connected  with  the  mental  condition  of  the  mother,  or  the 
source  and  cause  of  her  mental  unsoundness,  if  she  was  unsound 
of  mind. 

If  it  be  conceded  that  the  question  was  competent,  and  that  the 
answer  of  the  witness  would  have  proved  that  the  mother  was 
hopelessly  insane  at  the  period  referred  to,  it  could  not  have  in- 
fluenced the  result.  That  would  not  have  proved  that  the  son 
was  necessarily  insane,  or  that  the  functions  of  his  brain  were  not 
healthy.  A  parent  may  have  an  inheritable  disease,  and  yet  the 
child  not  inherit  it ;  and  it  was  not  averred  or  attempted  to  be 
proved  that  the  son  had  inherited,  or  had  in  any  form  the  dis- 
ease with  which  the  mother  was  said  to  have  been  afflicted. 
The  evidence  was  properly  excluded  as  immaterial,  and  the  pro- 
priety of  the  question  to  a  non-expert  need  not  therefore  be  con- 
sidered.   ■ 

Dr.  Duran  was  competent  as  an  expert  to  state  as  to  matters 
pertaining  to  his  profession,  and  his  opinion  could  not  have  been 
excluded  on  the  ground  of  want  of  skill  in  his  profession  or  knowl- 
edge of  diseases.  Bierce  v.  Stocking,  11  Gray,  174.  Another 
condition  was,  however,  wanting  to  make  the  proposed  testimony 
of  the  witness  competent,  viz.,  knowledge  by  the  witness  of  the 
facts  necessary  to  enable  him  to  give  an  opinion  on  the  particular 
case.  Science  and  skill,  without  a  knowledge  of  the  facts  essen- 
tial to  a  correct  application  of  them,  are  of  no  value  to  an  expert 
as  a  witness.  To  make  the  opinion  of  a  medical  gentleman,  as  to 
the  character  and  nature  of  the  ailment  of  an  individual,  evidence, 
he  must  have  a  knowledge  of  the  circumstances  and  conditions 
essential  to  a  right  understanding  of  the  matter  upon  which  his 
opinion  is  asked. 

In  the  cases  in  which  the  opinion  of  experts  has  been  admitted, 
the  courts  have  held  that  the  witnesses  have  had  the  requisite 
skill  and  learning,  as  well  as  a  sufiicient  knowledge  of  the  partic- 
ular subject  in  regard  to  which  they  were  called  to  testify.  Bierce 
V.  Stocking,  supra  ;  Swan  v.  Middlesex,  101  Mass.  173  ;  Bedell  v. 
Long  Island  B.  Co.  44  N.  Y.  367  ;  State  v.  Hinkle,  6  Iowa,  380. 
This  does  not  exclude  opinions  of  experts  based  upon  facts  proved 
by  other  witnesses.  But  the  facts  necessary  to  the  formation  of  a 
correct  opinion  must  in  all  cases  be  known  to  the  witness,  or 
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proved  by  others,  and  they  must  be  such  as  to  enable  him,  by  the 
right  use  of  his  skill  and  learning,  to  answer  intelligently  the  ques- 
tions put.  Opinions  are  only  admissible  in  evidence  when  founded 
on  the  personal  observation  of  the  witness,  or  facts  as  proved  by 
other  witnesses.  1  Greenl.  Ev.  §  440.  It  was  the  opinion  of  Dr. 
Duran  as  a  gentleman  skilled  in  medicine  only  that  was  admis- 
sible ;  and  when  he  testified  that  he  had  not  sufficient  knowledge 
to  enable  him  to  form  or  express  a  medical  opinion  as  to  the  cause 
or  character  of  the  headaches  of  the  assured,  the  court  properly 
excluded  evidence  of  the  impressions  made  upon  his  mind  by  cas- 
ual intercourse  with  him.  Opinions  are  only  admitted  in  evi- 
dence as  a  matter  of  necessity,  and  in  cases  in  which  the  observa- 
tion and  experience  of  ordinary  persons  will  not  enable  them  to 
draw  correct  conclusions  from  the  particular  facts.  It  would  be 
dangerous  in  the  extreme  to  permit  the  surmises  and  conjectures 
of  experts  to  go  to  a  jury  as  important  evidence. 

Experts  may  give  opinions  based  on  facts,  not  on  conjecture. 

The  plaintiff,  under  objection  by  the  defendant,  was  permitted 
to  ask  medical  witnesses  questions  based  upon  the  report  of  the 
medical  examiner  of  the  assured  to  the  defendant,  and  which  had 
been  verified  by  him  as  a  witness,  and  also  upon  the  hypothesis 
that  the  assured  had  at  the  time  of  the  insurance  been  afHicted 
with  severe  attacks  of  headache,  as  alleged  by  the  defendant,  and 
in  support  of  which  allegations  evidence  had  been  given.  The 
witnesses  testified  that  the  results  of  the  examination  detailed  by 
the  examiner  indicated  unusually  good  health  in  the  subject ;  that 
they  would  not  expect  tp  find  such  physical  health  in  a  person 
who  had  had  oft  repeated  severe  attacks  of  headache,  —  that  is, 
that  the  state  of  health  indicated  by  the  reported  examination 
was  inconsistent  with  a  functional  derangement  as  claimed  and 
alleged  by  the  defendant.  The  evidence  was  unobjectionable. 
The  physical  condition  and  state  of  health  of  the  assured  at  the 
time  of  the  application  was  directly  in  issue,  and  any  evidence 
tending  to  show  that  he  was  then  in  sound  health,  and  a  proper 
subject  of  insurance,  was  competent.  Bawls  v.  Am.  Mut.  Life 
Inn.  Co.,  supra.  All  persons  of  ordinary  understanding  are  com- 
petent to  form  an  opinion,  whether  one  whom  they  have  oppor- 
tunity to  observe  appears  to  be  sick  or  well  at  the  time.  1  Greenl. 
Ev.  §  440  a. 

Medical  men  of  skill  and  experience  are  not  necessarily  re- 
stricted to  their  own   obsevation,  but  may  give  an  opinion  based 
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upon  facts  proved  by  others,  or  upon  hypothetical  cases,  when  per- 
tinent to  the  issue,  and  evidence  has  been  given  tending  to  prove 
the  facts  assumed. 

The  defendant  asked  the  judge  to  charge  the  jury  that  the 
statements  of  the  assured  made  to  Dr.  Mandeville,  if  untrue, 
whether  intentionally  false  or  not,  would  vitiate  the  policy.  Dr. 
Mandeville  was  the  medical  examiner  in  behalf  of  the  defendant, 
and  the  statements  referred  to  were  made  by  the  assured  in  an- 
swer to  questions  put  by  the  examiner,  and  upon  which  in  part 
he  based  his  report  to  the  company.  The  report  of  the  examiner 
constituted  no  part  of  the  application  for  insurance.  That  was 
signed  by  the  applicant,  and  by  a  clause  in  the  written  policy  it 
was  provided  that  if  the  representations  made  in  the  application 
should  be  found  in  any  respect  untrue,  the  pohcy  should  be  null 
and  void.  The  statements  in  the  application  were  in  the  nature 
of  warranties,  and  if  untrue  in  fact,  the  policy  would  have  been 
avoided. 

It  is  sufficient  to  avoid  a  policy  that  any  one  thing  warranted  is 
not  true,  and  where  the  representation  is  a  part  of  the  contract, 
its  truth,  not  its  materiality,  is  in  question.  Anderson  v.  Fitz- 
gerald, 4  H.  of  Lords  Cases,  484.^  But  a  mere  representation 
need  only  be  substantially  complied  with,  and  in  particulars  ma- 
terial to  the  risk.  It  constitutes  no  part  of  the  contract  of  insur- 
ance. The  representations  were  verbal,  and  it  is  said  in  Campbell 
V.  K  E.  Mut.  Life  Ins.  Co.  98  Mass.  381,2  «  that  verbal  represen- 
tations can  never  be  converted  into  warranties,  otherwise  than  by 
being  afterwards  written  into  the  policy." 

The  questions  put  by,  and  answered  to  Dr.  Mandeville,  were 
not  written  in  or  referred  to  in  the  policy,  or  made  material  by 
it.  The  materiality  to  the  risk  of  a  fact  concealed  or  misrepre- 
sented, in  the  absence  of  fraud,  is  one  of  the  elements,  and  control- 
ling in  determining  the  effect  of  such  concealment  or  misrepre- 
sentation upon  the  contract.  Seaman  v.  Fonereau,  2  Strange, 
1183 ;  Moses  v.  Bel.  Ins.  Co.  1  Wash.  C.  C.  Rep.  885  ;  Eickards 
V.  Murdock,  10  B.  &  C.  527  ;  Fiske  v.  JST.  H.  Marine  Ins.  Co.  15 
Pick.  810  ;  Anderson  v.  Fitzgerald,  supra  ;  Farmers'  Ins.  ^  L. 
Co.  V.  Snyder,  16  Wend.  R.  481.  A  fraudulent  representation  in 
respect  to  a  fact  not  material  to  the  risk,  if,  in  the  judgment  of 
the  insured,  it  be  material  in  respect  to  his  inducements  to  under- 

1  Ante,  vol.  2,  p.  341.  "  Ante,  vol.  1,  p.  229. 
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take  the  risk,  will  avoid  the  pohcy.  J^alton  v.  Ifat.  Loan  Fund 
Life  Ins.  Co.  20  N.  Y.  32.i  By  the  form  of  the  requirement,  all 
fraud  and  fraudulent  intent  was  expressly  excluded  from  the  prop- 
osition, and  no  particular  statement  was  referred  to  and  claimed 
to  be  untrue,  and  no  distinction  was  made  between  statements 
material  to  the  risk  and  those  wholly  immaterial.  The  court  was 
asked  in  substance  to  charge  that  any  statement  made  to  the  ex- 
aminer, although  made  innocently  and  in  good  faith,  and  as  to  a 
fact  not  material  to  the  risk,  or  at  all  influencing  the  action  of  the 
insurers,  if  untrue,  would  avoid  the  policy.  Instructions  to  the 
jury  in  the  terms  of  the  request  would  have  been  erroneous,  and 
were  properly  refused. 

The  only  other  exception  urged  upon  this  appeal  is  to  a  single 
paragraph  in  the  charge  to  the  jury. 

Among  the  printed  questions  to  the  medical  examiner  of  the 
defendant,  and  which  was  answered  by  him  in  the  affirmative,  is 
this  :  "  Are  the  functions  of  the  brain,  the  muscular  and  nervous 
system,  in  a  healthy  state  ?  "  The  physician  testified  that  he  put 
the  question  to  the  applicant  in  another  form,  as  better  adapted 
to  his  capacity,  viz. :  "  Have  you  ever  had  any  difficulty  with 
your  head  or  brain?"  and  he  answered  "No."  The  question 
evidently  pointed  to  mental  unsoundness,  some  functional  or  or- 
ganic derangement  of  the  head  and  brain,  some  disease  or  ailment 
affecting  the  brain  and  mental  powers,  material  to  the  risk,  and 
it  was  so  understood  by  the  respondent  as  well  as  by  the  ex- 
aminer. 

Representations  and  statements  made  upon  an  application  for 
insurance  must  be  interpreted  according  to  the  fair  and  obvious 
import  of  the  words.  The  inquiry  was  naturally  as  to  matters 
which  might  affect  the  general  health ;  and  the  continuance  of 
life,  and  temporary  and  occasional  physical  disturbances,  the  re- 
sult of  apcidental  causes,  and  to  which  all  men  are  more  or  less 
subject,  were  not  in  the  mind  of  either  of  the  parties.  The  ques- 
tion to  the  medical  examiner,  and  which  was  the  key  to  that  put 
to  the  insured  in  different  words,  was  as  to  the  "  functions  of  the 
brain."  The  inquiry  was  not  as  to  occasional  headaches,  whether 
arising  from  indigestion,  a  derangement  of  the  stomach  or  bowels, 
or  other  cause. 

There  was  no  evidence  tending  to  show  any  derangement  of 
the  functions  of  the  brain,  or  muscular  and  nervous  systems. 

1  Ante,  vol.  1.  p.  436. 
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There  was  no  evidence  that  the  recurrence  of  the  periodical  at- 
tacks of  headache  had  an  origin  or  cause  indicating  any  perma- 
nent disease,  or  that  they,  or  their  cause,  might  shorten  the  life 
of  the  subject,  or  that  the  fact  of  their  existence  was  at  all  ma- 
terial to  the  risk.  There  was  no  question  for  the  jury  upon  this 
branch  of  the  case,  and  upon  the  issue  tendered  upon  this  state- 
ment and  representation  of  the  insured,  and  therefore  the  alleged 
error  of  the  judge,  if  error  was  committed  in  the  submission  of  a 
question  to  the  jury  upon  this  representation,  could  work  no  in- 
jury to  the  defendant,  and  must  be  disregarded. 

There  being  no  evidence  that  the  representation  as  made  was 
untrue  in  fact,  or  that  the  functions  of  the  brain,  and  nervous 
and  muscular  systems,  were  not  in  a  healthy  state,  it  is  not  neces- 
sary to  consider  whether,  if  the  representations  had  been  untrue, 
the  policy  would  have  been  vitiated  without  proof  that' they  were 
fraudulently  made.  The  judge  charged  that  the  policy  would  not 
be  vitiated,  although  the  representations  were  not  strictly  true,  if 
the  applicant  answered  the  question  truthfully  as  he  understood 
it,  and  as  he  knew  his  own  case  and  the  peculiarities  of  his  own 
case.  We  do  not  pass  upon  the  exception  to  this  particular  rul- 
ing, for  the  reason  that  there  was  no  evidence  of  the  untruthful- 
ness of  the  representation  as  made  and  reported  to  the  defend- 
ant. This  disposes  of  all  the  objections  to  the  recovery  and  judg- 
ment taken  in  this  court. 

The  judgment  must  be  Affirmed. 


National  Lifb  Insurance  Co.,  appellants,  vs.  Phxlip  Minch, 
Adm'r,  respondent. 

(53  N.  Y.  144.     Court  of  Appeals,  June,  1873.) 

Conspiracy. — Judgment  of  the  supreme  court,  ante,  vol.  3,  p.  690,  reversed.  Held,  that 
there  was  evidence  sufficient  to  go  to  the  jury  to  charge  fraud  or  conspiracy  upon  the  de- 
ceased in  obtaining  the  policy.  It  was  not  necessary  to  establish  the  conspiracy  against 
the  three  parties  charged  with  it.  It  was  sufficient  to  prove  that  the  policy  was  obtained 
by  fraud  for  which  the  deceased  was  chargeable  alone,  or  in  connection  with  others,  and 
this  might  be  done  by  direct  evidence  or  by  circumstances  from  which  a  jury  could 
reasonably  infer  it. 

Appeal  from  a  judgment  of  the  supreme  court,  reported 
ante,  vol.  3,  p.  690.  The  action  was  brought  to  recover  the 
amount  of  a  life  policy  paid  to  the  defendant  by  the  plaintiff,  the 
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complaint  alleging  that  the  insurance  had  been  eEEected  upon  a 
fraudulent  combination  and  confederacy  between  the  plaintiff's 
medical  examiner,  the  defendant,  and  the  assured. 

I^.  0.  Moak,  for  the  appellant. 

<T.  M.  Carroll,  for  the  respondent. 

Church,  C.  J.  I  am  unable  to  concur  with  the  ruling  of  the 
learned  judge  at  the  circuit,  which  was  sustained  by  a  majority  of 
the  court  at  general  term,  that  there  was  not  evidence  sufficient 
to  go  to  the  jury  to  charge  fraud  or  conspiracy  upon  the  deceased 
in  obtaining  the  policy.  A  conspiracy  was  alleged  between  the 
deceased,  her  husband,  and  Dr.  Potter,  the  medical  examiner  for 
the  plaintiff,  to  fraudulently  obtain  a  policy  of  insurance  upon 
the  hfe  of  Mrs.  Minch,  knowing  that  she  had,  at  the  time,  a 
cancer,  which  was  an  incurable  disease.  It  was  not  necessary  to 
establish  the  conspiracy  against  the  three.  It  was  sufficient  to 
establish  that  the  policy  was  obtained  by  fraud,  for  which  the  de- 
ceased was  chargeable  alone,  or  in  connection  with  others,  and 
this  might  be  done  by  direct  evidence,  or  by  circumstances  from, 
which  a  jury  could  reasonably  infer  it. 

The  application  contained  the  questions  whether  she  had  had 
any  serious  illness,  local  disease,  or  personal  injury,  and  whether 
she  had  then,  to  the  best  of  her  knowledge  or  belief,  any  disorder, 
or  any  infirmity  or  weakness  tending  to  impair  her  constitution, 
to  all  of  which  the  answer  was  in  the  negative.  There  was  evi- 
dence tending  to  show  that  she  had,  at  the  time,  a  cancer  in  her 
breast,  which  she  was  aware  of,  and  of  which  she  afterwards  died. 
There  was  confficting  evidence  as  to  the  fact  of  a  cancer,  and  also 
as  to  whether  the  deceased  knew  it,  which  should  have  been  sub- 
mitted to  the  jury.  The  fact  that  she  signed  the  application, 
that  she  was  examined  by  Dr.  Potter  for  the  purpose  of  making 
the  medical  certificate,  her  constant  communication  with  her  hus- 
band, who,  with  the  doctor,  was  active  in  making  the  application 
and  procuring  the  policy,  and  other  circumstances,  were  pertinent 
to  go  to  the  jury,  upon  the  question  of  her  knowledge  of  the  gen- 
eral fact  that  an  insurance  was  being  effected  upon  her  life,  and 
also  of  the  substance  of  the  application  which  she  had  signed. 
It  is  true  there  was  evidence  tending  to  show  that  the  application 
was  not,  in  fact,  read  over  to  her,  and  that  she  did  not  know 
what  it  contained,  but  her  ignorance  of  its  nature  was  far  from 
being  conclusively  proved. 

VOL.  ly.  16 
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Again,  if  the  husband,  as  the  agent  of  the  wife,  procured  the 
policy  by  fraud,  she  cannot  retain  the  benefit  of  it  and  be  re- 
lieved from  the  consequences  of  the  fraudulent  means  by  which  it 
was  obtained.  It  is  established  that  an  innocent  principal  cannot 
take  an  advantage  resulting  from  the  fraud  of  an  agent,  without 
rendering  himself  civilly  liable  to  the  injured  party.  10  N.  Y. 
34;  Graves  v.  Spier,  58  Barb.*349.  If  the  husband  obtained 
the  policy  by  a  fraud,  acting  as  the  agent  of  his  wife,  he  occupies 
the  position  of  claiming  to  keep  money,  as  her  legal  representa- 
tive, which  he  fraudulently  obtained  as  her  agent.  He  is  defend- 
ing this  action  upon  her  title  to  the  policy,  which,  if  procured  by 
fraud,  is  invalid. 

The  court  also  erred  in  refusing  to  allow  the  plaintiff  to  go  to 
the  jury  upon  the  question,  and  to  charge  them  that  if  from  the 
evidence  they  believed  it  was  known  by  the  husband,  Dr.  Potter, 
and  the  deceased,  that  she  had  a  cancer,  which  was  incurable,  and 
that  there  was  an  understanding  between  them  that  they  were 
to  obtain  an  insurance  upon  her  life,  at  the  time  knowing  she  was 
incurably  diseased,  the  plaintiff  was  entitled  to  recover.  The  de- 
fendant was  a  laborer  in  a  saw-mill.  This  insurance  and  another 
were  procured  upon  the  life  of  his  wife,  at  the  suggestion  of  his 
employer,  whose,  wife  was  the  certifying  friend.  The  medical 
examiner  was  a  brother-in-law  of  the  employer,  who  first  applied 
to  the  agent  about  a  policy,  and  accompanied  the  husband  after- 
ward to  the  agent  on  the  same  business,  and  there  is  evidence 
that  he  procured  the  signature  of  the  deceased  to  the  application. 
He  had  attended  the  deceased  as  a  physician,  and,  it  is  claimed, 
treated  the  disease  as  a  cancer.  It  is  also  claimed  that  the  de- 
fendant and  his  wife  went  to  Rome  the  fall  before  to  consult  a 
cancer  doctor  under  his  advice,  and  there  was  other  evidence 
proper  for  the  jury  tending  to  show  that  all  those  persons  sup- 
posed and  believed  that  the  deceased  had  a  cancer  at  the  time  of 
the  policy,  and  also  that  she  in  fact  died  with  that  disease  about 
three  months  afterward.  If  Dr.  Potter,  the  husband,  and  deceased 
knew  that  the  latter  had  an  incurable  cancer,  and  acted  in  con- 
cert in  procuring  the  policy,  the  plaintiffs  were  entitled  to  re- 
cover. Even  if  the  company  would  otherwise  be  chargeable  with 
the  knowledge  of  Dr.  Potter  as  their  agent,  they  would  be  re- 
lieved from  it  under  such  circumstances.  If  a  person  colludes 
with  an  agent  to  cheat  the  principal,  the  latter  is  not  responsible 
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for  the  acts  or  knowledge  of  the  agent.  The  rule  which  charges 
the  principal  with  what  the  agent  knows  is  for  the  protection  of 
innocent  third  persons,  and  not  those  who  use  the  agent  to  further 
their  own  frauds  upon  the  principal.  If  Dr.  Potter  did  not  know 
that  the  cancer  existed,  and  did  not  collude  with  the  deceased  or 
her  husband,  as  he  testified,  then  he  is  innocent  of  any  wrong,  and 
the  plaintiff  is  not  injured ;  and  if  he  did,  the  defendant  is  not  to 
be  injured  by  his  guilty  knowledge.  It  is  not  intended  to  inti- 
mate an  opinion  upon  the  facts  or  any  of  them  ;  the  evidence  was 
conflicting  as  to  nearly  all  of  them.  All  that  we  intend  to  say  is 
that  it  was  not  a  case  for  a  nonsuit.  It  should  have  been  sub- 
mitted to  the  jury.  The  court  should  not  nonsuit  a  plaintiff  ex- 
cept in  cases  where  a  verdict  would  be  set  aside  as  against  evi- 
dence.    This  is  not  such  a  case. 

It  is  unnecessary  to  characterize  this  action  as  one  in  contract 
or  for  fraud.  In  either  aspect  we  think  fraud  must  be  established 
in  obtaining  the  policy  which  was  unknown  to  the  plaintiff  when 
the  money  was  paid.  The  alleged  fraudulent  statement  of  the 
cause  of  death  is  pertinent  mainly  not  as  constituting  a  substan- 
tive cause  of  action,  but  as  evidence  of  the  original  fraud,  and  as  a 
circumstance  calculated  to  prevent  inquiry.  A  policy  of  insur- 
ance is  an  executory  contract.  The  time  for  insisting  upon  the 
breach  of  any  warranty  contained  in  the  original  application  was 
when  the  claim  was  made  for  the  execution  of  the  contract.  Mere 
ignorance  of  a  fact  which  might  have  enabled  the  company  to  de- 
fend an  action  upon  the  policy  on  account  of  such  breach  is  not 
such  a  mistake  of  fact  as  will  enable  it  to  recover  back  the  money. 
It  will  be  presumed  that  the  company  either  knew  the  fact  or  in- 
tended to  waive  any  such  defence,  and  voluntarily  paid  the  money. 
Otherwise  there  would  be  no  end  to  controversy  and  litigation, 
and  the  party  receiving  the  money  would  hold  it  subject  to  a  law- 
suit until  the  statute  of  limitations  intervened.  This  rule  has  no 
application  except  in  the  absence  of  fraud  in  procuring  the  policy 
and  of  fraudulent  representations  made  to  obtain  the  money,  which 
were  designed  to,  and  did  have,  the  effect  of  preventing  inquiry. 
Phillips  on  Ins.  593  ;  Angell  on  Fire  &  Life  Ins.  §  409 ;  27 
Barb.  354. 

Sutherland,  J.,  in  the  last  case,  says  :  "In  this  action  they 
must  be  deemed  by  the  payment  to  have  settled  or  waived  all 
questions  of  law  or  fact,  as  to  the  validity  of  the  original  contract, 
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except  fraud,  which  they  had  the  means  of  raising  when  they  paid 
the  loss."  1  Wend.  357;  1  Esp.  279;  20  J.  R.  196.  The 
pleader  evidently  took  this  view  in  preparing  the  complaint,  and 
I  think  he  was  right. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  event. 

All  concur.  * 

Peckham,  Folger,  and  Andrews,  JJ.,  in  result. 


Charlotte  Hatner,  plaintiff  and  respondent,  vs.  American 
Life  Insurance  Co.,  defendants  and  appellants. 

(36  N.  Y.  Superior,  211.     Superior  Court,  New  York  City,  June,  187.3.) 

forfeiture.  Suit  to  d^lare  policy  valid.  —  Action  sustained  to  have  tlie  plaintiff's  rights 
upon  a  life  insurance  policy  payable  to  her  declared  unimpaired  ;  the  defendants  having 
declared  the  policy  lapsed  upon  insufficient  grounds. 

At  the  trial  below,  the  court,  in  addition  to  a  ruling  to  the  above  effect,  declared  in  the  al- 
ternative that  the  plaintiff  might  require  the  defendants  to  execute  to  her  a  full  paid  up 
policy.    Held,  erroneous. 

This  was  a  reargument,  based  upon  the  decision  of  the  court 
of  appeals  in  Oohen  v.  Mutual  Life  Ins.  Co.,  dnte,  vol.  3,  p.  715. 

The  suit  was  brought  praying  that  a  certain  policy,  issued  to 
the  plaintiff  upon  the  life  of  her  husband,  and  declared  by  the 
defendants  to  be  lapsed  for  non-payment  of  premiums,  might  be 
adjudged  to  be  in  "  full  force  in  all  its  provisions  on  the  payment 
to  said  defendants  of  all  the  back  unpaid  premiums  due,  and  to 
grow  due  and  payable  up  to  the  time  of  such  decree,  with  the 
interest  thereon  ....  or  that  the  defendants  be  compelled  to 
issue  to  the  plaintiff  an  equitable  paid  up  policy  for  an  amount 
equal  to  the  true  value  of  the  policy." 

The  suit  was  based  upon  the  following  provision  of  the  policy  : 
"  And  the  said  company  does  further  agree  that  after  payment  of 
any  of  the  premiums  above  mentioned,  the  said  company  will 
give  to  the  assured  an  equitable  paid  up  policy  for  an  amount 
equal  to  its  true  value  as  shall  be  estimated  at  that  time  by  the 
actuary  of  the  company,  upon  the  delivery  to  it  of  this  policy 
properly  receipted  and  cancelled ;  provided  the  last  payment  of 
premiums  due  shall  not  have  remained  unpaid  for  more  than 
thirty  days." 

Due  compliance  with  all  the  terms  of  the  policy  was  averred. 
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It  was  proved  that  in  July,  1870,  the  defendants  had,  upon 
computation,  informed  the  plaintifE  that  by  virtue  of  the  pre- 
miums then  paid  the  policy  would  remain  in  force  until  Novem- 
ber 29th,  next  ensuing.  On  said  29th  of  November  an  agree- 
ment was  made  with  the  defendants  whereby  they  were  to  take 
the  note  of  a  third  person  for  the  premium  due,  if  the  note  on 
investigation  proved  good,  the  policy  to  remain  good  in  the  mean 
time ;  and  they  received  it  accordingly.  The  next  day  defend- 
ants declined  to  take  the  note,  and  declared  the  policy  lapsed. 
The  full  amount  of  premium  was  now  tendered  and  refused. 

It  was  held  at  the  special  term,  upon  this  state  of  facts,  that 
the  plaintiff  was  entitled  to  judgment ;  the  learned  judge  decree- 
ing that  the  "  policy  shall  be  in  life,  and  full  force  and  effect,  in 
the  same  manner  as  if  the  plaintiff  had  paid  to  defendants  each 
quarterly  premium  ....  and  that  the  defendants  should  spe- 
cifically perform  and  fulfil  each  and  every  part  of  the  terms  and 
conditions  of  said  policy  on  defendants'  part  to  be  performed  and 
fulfilled,"  provided  paj'ment  of  the  premium  due  should  be  made 
within  forty  days,  and  the  plaintiff  should  thereafter  perform  all 
the  conditions  of  the  policy  imposed  upon  her.  And  the  court 
proceeded  to  decree  as  follows :  "  Or,  if  plaintiff  shall  so  elect 
....  the  plaintiff  may  within  ten  days  after  the  entry  of  the 
judgment  deliver  the  said  policy  to  defendants  receipted  and  can- 
celled ;  and  the  defendants  shall  thereupon  make,  execute,  and 
deliver  to  plaintiff  an  equitable  fuU  paid  up  poUcy  for  an  amount 
equal  to  its  true  value,"  &c. 

This  judgment  was  reversed  at  the  general  term,  February  1, 
1873,  and  the  following  opinion  was  delivered  :  — 

MoNELL,  J.  The  decision  in  this  case,  if  it  can  be  sustained 
upon  other  grounds,  is  supported,  I  think,  upon  sufficient  evi- 
dence, that  the  policy  had  not,  at  the  time  the  tender  was  made 
on  the  30th  of  November,  1870,  either  lapsed  or  become  void  by 
reason  of  the  non-payment  of  any  of  the  premiums  previously, 
or  on  that  day,  due.  The  only  doubt  suggested  was  as  to  the 
sufficiency  of  the  proof  of  the  president's  authority  to  bind  his 
company.  The  construction  of  the  language  of  that  official's 
note,  that  the  policy  would  "  remain  in  force,"  namely,  (in  effect,) 
that  it  should  remain  in  force  as  a  policy  merely,  without  opera/- 
ting  as  a  waiver  of  the  forfeiture,  cannot  be  sustained.  Under  a 
general  agreement  continuing  the  legal  existence  of  the  policy, 
all  its  obligations  and  stipulations  continue  also ;  and  anything 
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which  had  theretofore,  or  which  might  thereafter  happen,  that 
could  be  construed  into  a  waiver  of  previous  forfeitures,  would 
likewise  continue  to  be  available. 

The  various  extensions  of  the  time  for  the  payment  of  the 
premiums  were  made  by  the  president  of  the  defendants'  com- 
pany. As  such  president  he  was  presumedly  the  agent  of  the 
company  for  the  transaction  of  i^s  general  business,  and  by  his 
acts  could  bind  them  to  any  agreements  made  by  him  within  the 
scope  of  his  general  authority.  And  if  his  acts  and  agreements 
operated  as  a  waiver  of  any  of  the  conditions  in  the  policy,  it 
was  a  waiver  by  the  company. 

But  it  was  strenuously  urged  on  behalf  of  the  defendants,  that 
assuming  the  facts  to  be  as  found  by  the  court,  and  that  there 
was  no  legal  forfeiture,  and  that  the  policy  was  in  full  force  and 
binding  upon  the  defendants,  still  this  action  cannot  be  sus- 
tained. 

The  defendants  have  incurred  no  liability  under  the  policy. 
The  life  insured  is  yet  in  existence  ;  and  the  plaintiff  has  no 
cause  of  action  to  enforce  the  performance  of  any  part  of  the 
contract. 

But  she  demands  that  the  court  shall  now  declare  the  policy  to 
be  in  force,  and  that  she  shall  now  be  restored  to  all  her  rights 
under  it. 

This  prayer  for  relief  is  in  effect  a  demand  to  be  relieved  from 
a  forfeiture  which  the  defendants  allege  to  have  occurred,  and 
which  they  claim  annuls  the  policy. 

The  plaintiff  could,  doubtless,  continue  to  tender  payments  of 
the  premiums  from  time  to  time,  as  they  shall  become  due  ;  and 
upon  the  death  of  the  life  insured,  in  an  action  upon  the  policy 
to  recover  the  amount  insured,  insist  that  the  policy  was  then  in 
force ;  and  upon  that  issue  could  show  the  facts  which  are  now 
claimed  to  be  a  waiver  of  the  forfeiture. 

But  it  is  said  in  reply  to  this,  Is  she  bound  to  do  all  that,  and 
wait  the  uncertain  and  probably  distant  event  of  her  husband's 
death,  before  she  can  ascertain  her  legal  rights  under  the  policy  ? 
Or  may  she  not,  in  advance  of  that  event,  ask  to  be  shown  and 
have  her  status  under  the  contract  declared  ? 

It  is  peculiarly  within  the  province  of  courts  of  equity  to  re- 
lieve against  forfeitures.  But  the  usual  cases  are  such  that  upon 
curing  or  removing  the  forfeitures  a  present  cause  of  action  will 
arise,  or  some  beneficial  estate  be  at  once  enjoyed.    And  it  is 


SUPERIOR  COURT,  1873.  247 

Hayner  v,  American  Life  Insurance  Company. 

somewhat  anomalous  to  ask  such  courts  to  remove  a  forfeiture 
without  such  a  present  right  of  action. 

The  relief  sought  in  this  case  is  not  such  as  can  be  claimed  to 
fall  within  the  principles  of  bills  of  equity  quia  timet,  yet  it  is 
said  that  the  principles  which  govern  such  bills  are  analogous. 
Mr.  Justice  Story  says  of  them,  (2  Story  Eq.  §  826,)  "  they  are 
in  the  nature  of  writs  of  prevention,  to  accomplish  the  ends  of 
precautionary  justice.  They  are  ordinarily  applied  to  prevent 
wrongs  or  anticipated  mischiefs,  and  not  merely  to  redress  them 
when  done.  The  party  seeks  a  court  of  equity  because  he  fears 
some  future  probable  injury  to  his  rights  or  interests,  and  not  be- 
cause any  injury  has  already  occurred,  which  requires  any  com- 
pensation or  other  relief." 

The  position  which  the  defendants  have  taken  in  respect  to  the 
policy  in  this  case  does  not,  it  seems  to  me,  bring  it  within  any 
of  the  principles  governing  such  bills.  They  (the  defendants) 
declare  the  policy  to  have  lapsed  and  become  void  by  reason  of 
the  plaintiff's  default.  They  have  not,  it  is  true,  instituted  any 
legal  proceeding  with  a  view  of  having  the  policy  declared  and 
adjudged  to  be  void,  and  thus  foreclosing  all  rights  of  the  plain- 
tiff under  it.  But  determining  that  question  for  themselves,  as 
they  claim  the  right  to  do,  they  construe  the  default  as  a  for- 
feiture, and  insist  that  there  has  been  no  waiver. 

There  is  no  doubt  of  the  plaintiff's  right  at  some  time,  and  in 
some  way,  to  dispute  this  position  of  the  defendants ;  and  it  is 
conceded  that  it  may  be  done  whenever  a  right  of  action  arises 
upon  the  policy.  Then,  and  then  only,  as  the  defendants  claim, 
can  the  plaintiff  assert  that  there  has  been  no  lapsing  or  forfeit- 
ure, and  that  the  policy  is  in  force.  But  it  is  contended  that  al- 
though that  remedy  is  conceded,  it  does  not  necessarily  deprive 
the  party  of  all  other  remedies,  if  any  other  exist.  Nor  that  it 
is  always  necessary  to  wait  until  some  legal  liability  arises,  for  if 
there  is  some  anterior  duty  which  ought  to  be  performed,  which 
will  aid  in  establishing  the  legal  liability,  equity  ought  to  and  will 
require  the  performance  of  such  duty.  And  we  are  referred  to 
the  case  of  Tayloe  v.  Mut.  Ins.  Go.  9  How.  390,  which  was  an 
action  to  compel  an  insurance  company  to  issue  a  policy.  There 
the  court  say  (p.  405)  "  that  the  party  had  a  right  to  resort  to 
a  court  of  equity  to  compel  the  delivering  of  the  policy  either 
before  or  after  the  happening  of  a  loss." 
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But  that  was  a  bill  to  enforce  the  specific  performance  of  a  con- 
tract to  insure,  and  was  filed  after  a  loss  had  happened,  and  the 
prayer  was  to  compel  the  delivery  of  a  policy,  pursuant  to  the 
agreement,  and  also  for  payment  of  the  loss.  Justice  Nelson, 
in  answer  to  the  objection  that  there  was  an  adequate  remedy  at 
law,  observed  that  before  the  loss  occurred,  the  appropriate,  if  not 
the  only  remedy,  was  in  a  court  of  equity,  to  enforce  a  specific 
performance,  and  compel  the  company  to  issue  the  policy,  and 
that  such  remedy  was  as  appropriate  after,  as  before  the  loss,  to 
facilitate  the  proceedings  at  law.  The  jurisdiction  in  that  case 
was  sustained,  because  it  was  a  bill  for  the  specific  performance  of 
a  contract  after  a  loss  had  occurred,  and  for  no  other  reason  ;  and 
it  does  not,  therefore,  furnish  us  with  anj''  aid  in  this  case.  This 
is  not  an  action  of  that  nature,  although  possibly,  in  one  aspect, 
the  alleged  agreement  that  the  policy  should  be  continued  in  force 
until  the  29th  of  November,  and  the  further  agreement,  that  until 
the  next  day,  it  should  not  lapse  or  become  void  by  reason  of  the 
delay  and  postponement  of  payment  of  premiums,  might  be  re- 
garded in  the  nature  of  a  new  contract. 

But  I  do  not  think  it  can  so  be  regarded.  The  effect,  and  the 
only  effect,  that  can  be  claimed  for  such  agreements  is,  that  they 
operate  merely  as  a  waiver  of  any  supposed  forfeiture  of  the  pol- 
icy, and  therefore  revived  and  validated  that  which  was  lost ;  and 
such  effect  could  be  given  to  the  agreements  at  the  proper  time, 
without  the  aid  of  a  court  of  equity  to  enforce  them  specifically 
as  supposed  new  contracts. 

But  apart  from  the  supposed  analogies,  which  it  is  claimed  are 
furnished  in  the  principles  which  govern  bills  in  equity  quia 
timet,  or  for  the  specific  performance  of  contracts,  it  was  further 
claimed  that  there  are  others  which  can  be  successfully  invoked 
in  support  of  this  action.  They  are  such  as  relate  to  reformation 
of  contracts,  removing  clouds  from  titles,  to  relieve  against  void 
contracts,  and  the  like.  But  those  cases  are  sustained  on  the 
ground  that  there  is  no  adequate  remedy  at  law  at  any  time,  or, 
as  in  the  case  of  a  cloud  on  title,  that  the  oppressive  nature  of 
litigation  at  law,  required  to  protect  the  enjoyment  of  it,  affords 
a  proper  ground  for  equitable  jurisdiction. 

It  is  true  that  that  is  equity  which  is  founded  in  natural  jus- 
tice, in  honesty  and  right,  and  which  properly  arises  ex  cequo  et 
bono,  and  that  in  the  administration  of  it,  it  is  contradistinguished 
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from  a  strict  adherence  to  the  mere  letter  of  the  law.  Its  rules 
are  more  flexible,  and  better  suited  to  the  different  postures  of 
cases ;  and  its  decrees  may  be  adjusted  so  as  to  meet  most,  if  not 
all,  exigencies  ;  and  may  vary,  qualify,  restrain,  and  model  the 
remedy,  so  as  to  suit  it  to  adverse  claims,  controlling  equities,  and 
the  real  and  substantial  rights  of  all  the  parties.     Story  Eq.  §  28. 

But  the  application  of  those  fundamental  rules  and  principles 
must  be  to  cases  where  the  law  has  not  determined,  and  is  not 
capable  of  determining,  the  matter  with  all  its  circumstances  ;  or 
where,  as  is  commonly  said,  the  law  furnishes  no  adequate  rem- 
edy. Nor  is  it  required  that  the  legal  right  of  the  party  should 
presently  exist.  If  it  can  arrive  at  a  future  time,  and  the  legal 
remedy  can  then  be  adequate  for  the  enforcement  of  the  right 
and  the  protection  of  the  party,  a  court  of  equity  cannot  inter- 
vene. 

It  is  only  where  the  danger  is  imminent  of  the  loss  of  a  remedy 
at  law,  that  the  aid  of  equity  can  be  invoked  to  save  the  remedy ; 
and,  as  far  as  my  examinations  have  gone,  such  aid  can  be  used 
to  enforce  a  present,  and  never  a  future  liability. 

The  difficulty  with  the  plaintiff's  case  is,  that  she  has  no  pres- 
ent cause  of  action  upon  the  policy.  She  cannot  now  enforce  any 
of  its  stipulations  or  covenants  ;  and  no  liability  of  the  defendants 
has,  as  yet,  arisen  upon  it. 

But  she  seeks  to  have  the  policy  declared  to  be  a  subsisting 
policy,  and  to  compel  the  defendants  to  accept  the  premiums  and 
acknowledge  its  validity  ;  in  other' words,  to  have  it  now  declared 
that  the  policy  is  not  forfeited. 

I  have  endeavored  to  find  some  principle  upon  which  this  action 
can  be  sustained,  and  I  have  been  unable  to  find  any,  either  in 
law  or  equity ;  and  the  reason  is  obvious,  —  no  such  principle  ex- 
ists. Indeed,  the  action  is  in  hostility  to  those  principles  of  jus- 
tice which  are  designed  for  the  protection  of  legal  rights,  and  if 
sustained,  would  be  subversive  rather  than  promotive  of  such 
rights. 

The  forfeiture  claimed  by  the  defendants  to  have  annulled  the 
policy,  can  only  be  made  effective  in  answer  to  a  demand  upon  it 
for  the  amount  insured.  Such  a  demand  would  of  necessity  be  a 
•legal  cause  of  action,  to  which  the  defendants  would  be  permit- 
ted to  show  that  the  instrument  upon  which  it  was  founded  had 
no  validity,  and  would  be  entitled  to  have  that  issue  tried  by  a 
jury. 
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By  endeavoring  to  secure  the  aid  of  equity  in  advance  of  any 
legal  liability,  the  question  of  forfeiture,  which  is  strictly  a  legal 
defence,  is  disposed  of  without  the  intervention  of  a  jury,  which, 
under  the  guarantees  of  the  Constitution,  cannot  be  done.  The 
defendants  have  the  undoubted  right  to  insist  upon  a  trial  by  a 
jury  of  all  questions  involving  their  liability  under  the  policj'-,  and 
that  is  a  right  which  a  court  of  equity  is  powerless  to  deprive  them 
of.  It  is  a  right  which  strikes  at  the  very  foundation  of  the  pres- 
ent case,  and,  if  there  were  no  other  reasons,  would  be  sufficient 
to  defeat  it. 

We  are  not  without  adjudications  on  this  subject.  Two  cases 
have  arisen  in  this  court  (  O'Reily  v.  Mutual  Life  Ins.  Go.  2  Abb. 
N.  S.  169,^  and  Cohen  v.  Same.,  not  reported)  which  were  to  re- 
store policies  of  life  insurance,  forfeited  for  non-payment  of  pre- 
mium. The  policy  holders  resided  in  the  State  of  Alabama  dur- 
ing the  war  of  the  rebellion,  and  failed  to  make  payment  of 
premiums.  Furnishing  as  an  excuse  for  not  paying,  the  suspen- 
sion of  all  communication  by  reason  of  the  war,  they  demanded 
the  relief.  But  the  court  at  special  term,  the  late  Chief  Justice 
Robertson  presiding,  held  that  the  action  in  equity  could  not  be 
maintained.  He  says  (p.  170) :  "  The  court  cannot  make  a 
declaration  or  proclamation  of  its  opinion  to  the  world  now,  to  be 
of  any  avail  to  the  plaintiff's  representations  in  recovering  the 
amount  insured  hereafter ;  no  transfer,  or  vesting,  or  divesting  of 
rights  would  ensue  for  such  a  declaration,  and  nothing  could  now 
be  decreed  to  be  done  as  a  consequence  of  such  a  declaration." 
In  the  case  of  Cohen,  the  same  learned  justice,  alluding  to  the 
O'Reily  case,  says  :  "  The  relief  sought  is  the  same,  and  the  same 
reasons  prevail  against  any  committal  by  the  court  to  an  opinion 
before  any  cause  of  action  could  have  arisen  on  the  policy." 

In  the  judgment  and  the  mode  of  reaching  it  in  this  action, 
manifest  injustice  has  been  done  the  defendants ;  for,  although 
they  had  an  opportunity  to  meet  the  plaintiiJ's  case  and  to  insist 
upon  the  forfeiture,  they  could  not  do  so  in  the  tribunal  which 
the  law  allows  them  to  select.  Nor  can  we  discover  any  hard- 
ship towards  the  plaintiff  in  requiring  her  to  wait  until  a  cause 
of  action  arises  on  the  policy.  She  cannot  recover  anything  at 
present,  and  the  period  is  indefinite  when  she  may  have  a  righf 
of  action. 


1  Ante,  vol.  2,  p.  97. 
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But  slie  can  perpetuate  the  testimony  she  now  has  to  establish 
a  waiver  of  the  forfeiture,  and  in  that  way  make  it  available 
whenever  her  cause  of  action  arises.  She  need  not,  I  think,  re- 
peat her  offer  to  pay  the  premium  at  each  stated  quarter.  One 
unqualified  refusal  by  the  defendants,  on  the  ground  of  the  pol- 
icy's having  been  forfeited,  would  satisfy  the  condition  to  pay, 
and  would  effectually  estop  the  defendants  from  claiming  a  for- 
feiture, by  reason  of  the  omission  to  pay  or  tender  such  quarterly 
premiums. 

The  judgment  is  erroneous  and  should  be  set  aside,  and  judg- 
ment absolute  ordered  for  the  defendants,  with  costs. 

OPINION  ON  EEHBAEING. 

The  case  of  Cohen  v.  Mutual  Life  Ins.  Co.,  ante,  vol.  3,  p.  715, 
having  been  decided  soon  after  the  foregoing  opinion  was  deliv- 
ered, a  motion  for  a  rehearing  in  this  case  was  granted. 

L.  R.  Marsh,  for  the  plaintiff. 

G-eorge  Bliss,  for  the  defendants. 

The  opinion  of  the  court  on  the  rehearing  was  also  delivered  by 

MoNELL,  J.  In  the  Cohen  case  it  was  alleged  that  the  non-in- 
tercourse between  the  South  and  the  North  during  the  war  of  the 
rebellion  had  prevented  the  payment  of  the  premiums,  and  by 
reason  of  such  non-payment  the  company  had  declared  the  policy 
lapsed  and  forfeited  ;  and  the  relief  demanded  was,  that  the  pol- 
icy might  be  declared  valid. 

The  defendants  demurred,  alleging  a  want  of  jurisdiction  in 
the  court  of  the  subject  of  the  action,  and  also  an  insufficient 
statement  of  facts  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained  by  the  special  and  general  terms 
of  the  court. 

I  have  looked  at  the  opinion  of  the  court  of  appeals  in  that 
case,  and  find  it  fully  covers  the  only  ground  upon  which  the  de- 
cision in  this  case  was  put,  and  must,  therefore,  be  regarded  as 
stare  decisis,  unless  this  case  can  be  distinguished  by  reason  of  its 
being  against  a  stock  company.  In  the  Cohen  case  the  corpora- 
tion was  mutual,  and  it  is  now  urged  that  the  right  to  equitable 
relief  granted  in  that  case  proceeded  upon  the  principle  that  all 
policy  holders  in  a  mutual  company  were  quasi  partners  in  the 
company,  having  a  joint  interest,  and  thus  entitling  them  at  any 
time  to  be  restored  to  all  their  rights  as  such  partners.     But  the 
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court  of  appeals,  in  effect,  disposed  of  that  question,  or  suffi- 
ciently so  to  make  it  proper  for  us  to  hold  that  there  is  no  such 
distinction.  Judge  Allen,  who  delivered  the  opinion  of  the 
court,  discussed  the  question  of  partnership,  and  rejected  it,  as 
applied  to  a  mutual  company.  Besides,  the  general  ground  of 
the  decision  is  not  affected  by  any  such  question.  That  ground 
is,  that  it  is  competent  for  the  court  to  restore  a  policy  at  any 
time,  and  before  any  liability  had  been  incurred  upon  it.  In  that 
view,  it  is  of  no  importance  what  is  the  nature  of  the  corporation, 
whether  stock  or  mutual. 

So  much,  therefore,  of  the  judgment  [of  the  special  term]  as 
requires  and  provides  for  a  restoration  of  the  policy,  must,  at 
least,  be  affirmed. 

Any  other  questions  raised  by  the  appellant  are,  however,  open 
for  examination.  Among  such  questions  not  found  necessary  to 
be  decided  by  the  late  general  terra,  was  the  appellant's  objec- 
tion to  so  much  of  the  judgment  as  gave  to  the  plaintiff  the  op- 
tion to  require  the  defendant  to  issue  to  her  a  full  paid  up  policy. 

The  complaint  in  the  action  demanded  the  alternative  relief  to 
restore  the  policy  in  all  its  provisions,  or  "  that  the  defendants  be 
compelled  to  issue  to  the  plaintiff  an  equitable,  paid  up  policy, 
for  an  amount  equal  to  the  true  value  of  the  policy,"  &c. ;  and 
the  judgment  was,  that  the  policy  is,  and  should  be,  "  in  life  and 
in  full  force  and  effect,  and  binding  in  all  its  terms  and  condi- 
tions upon  the  defendants,"  &c. ;  or,  if  the  plaintiff  shall  so  elect, 
the  defendants  shall  deliver  to  the  plaintiff  an  equitable  full  paid 
up  policy,"  &c. 

The  policy  contains  an  agreement  by  the  company,  that  after 
payment  of  any  of  the  premiums  the  company  will  give  to  the 
assured  an  equitable  paid  up  policy  for  an  amount  equal  to  its 
true  value,  &c. 

It  is  not  necessary,  I  think,  to  inquire  what  obligation  is  im- 
posed by  the  agreement  alluded  to.  It  is  very  probable  that 
when  the  policy  is  restored  and  the  plaintiff  has  regained  all  her 
rights  under  it,  that  she  will  be  entitled  to  enforce  the  agreement, 
and  to  require,  if  she  has  complied  with  the  proviso,  to  have  is- 
sued to  her  a  paid  up  policy.  But  I  am  inclined  to  think  that 
all  she  had  the  right  to  demand  in  the  action,  or  the  court  the 
right  to  grant  her,  was,  that  the  policy  should  be  restored  to  vi- 
tality.    Such  restoration  would  necessarily  revive  the  agreement 
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to  issue  a  paid  up  policy,  and  place  the  plaintiff  in  a  condition  to 
enforce  it  at  the  proper  time.  But  I  do  not  think  it  was  appro- 
priate relief  in  this  action,  and  should  not  have  been  granted. 
Indeed,  I  do  not  see  how  the  questions  which  are  involved  in 
such  relief  could  well  be  litigated  in  this  action.  The  proviso  in 
the  agreement  is,  that  "the  last  payment  of  premiums  due  shall 
not  have  remained  unpaid  for  more  than  thirty  days."  As  the 
premiums  were  confessedly  all  unpaid,  and  their  payment  was  re- 
quired by  the  judgment  to  be  made  as  a  condition  of  restoring 
the  policy,  it  would  seem  to  me  that  the  proviso  was  in  effect  set 
aside,  and  the  defendants  precluded  from  having  a  fair  litigation 
over  it. 

I  am  in  favor,  therefore,  of  reversing  so  much  of  the  judgment 
as  provides  for  the  issuing  of  a  paid  up  policy. 

"We  think  the  remainder  of  the  judgment  sufficient  in  sub- 
stance to  give  the  plaintiff  all  the  relief  she  is  entitled  to,  and  also 
to  protect  the  defendants.  It  requires  the  payment  of  all  premi- 
ums which  become  due  to  and  including  April  27,  1870,  with  in- 
terest, and  thereafter  a  performance  by  the  plaintiff  of  all  the 
terms  and  conditions  of  the  policy.  A  compliance  therewith  will 
require  payment  of  all  subsequently  accrued  premiums  with  in- 
terest. 

The  effect  of  this  decision  is  to  reverse  in  part  the  judgment 
appealed.  We  might  send  it  back  for  another  trial ;  but  we 
prefer  to  end  the  litigation  in  this  court  by  modifying  and  affirm- 
ing. The  costs  are  in  the  discretion  of  the  court,  and  we  cannot 
disturb  the  part  of  the  judgment  which  awards  general  costs. 
But  the  appeal  is  also  from  the  extra  allowance,  and  it  appears 
that  it  was  granted  without  notice,  or  motion,  or  papers.  Under 
the  authority  of  Gori  v.  Smith,  6  Robt.  563,  and  People  v.  2V".  Y. 
Central  R.  R.  Co.  30  How.  Pr.  R.  149,  the  order  is  reviewable, 
and  we  think  it  should  be  reversed. 

"With  the  modifications  mentioned,  the  judgment  should  be  af- 
firmed, but  without  costs  to  either  party. 

Baebouk,  C.  J.,  and  "Van  Vobst,  J.,  concurred. 
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Railway  Passengees'  Asstjuance  CoMPAJfrr,  appellant,  vs. 
Waenee  et  al. 

(1  N.  Y.  Supreme  Add.  21.     September,  1873.) 

Declarations.  Accident  insurance.  —  In  an  action  to  recover  money  paid  upon  an  accident 
insurance  ticl:et  to  defendants  as  administrators,  &c.,  of  II.,  alleged  to  have  been  issued  in 
pursuance  of  a  fraudulent  combination  between  the  company's  agent,  the  defendant  W., 
and  one  L.,  after  the  death  of  H.,  the  person  insured.  Held^  that  the  declarations  of  the 
agent  W.  and  L.  were  not  competent  against  the  defendants,  on  the  gi'ound  that  they 
were  declarations  of  co-conspirators. 

Greorge  M.  Osgoodby,  for  appellant. 

Q-eorge  F.  Danforth,  for  respondent. 

MuLLiN,  P.  J.  The  opinion  reviews  the  exceptions  to  the 
rulings  of  the  court  before  which  the  action  was  tried  on  the  evi- 
dence. The  conclusions  arrived  at  in  the  opinion  are  contained  in 
the  head-note.     It  is  not  deemed  necessary  to  publish  the  opinion. 

New  trial  denied. 


Charles  A.  Rob  &  Daniel  Smith,  Adm'rs,  vs.  Mutual 
Life  Insurance  Co. 

(Supreme  Court,  New  York,  September,  1873.) 

Title  topolicy.  —  A  policy  on  the  life  of  a  man,  issued  for  the  sole  use  of  his  wife,  or  in  case 
of  her  death  to  his  children,  belongs  in  New  York  to  her  exclusively  upon  his  death,  and 
not  to  his  personal  representatives  ;  and  the  wife,  having  no  children,  may  dispose  of  the 
policy  by  will. 

The  case  was  tried  before  Hon.  Charles  O'Conor,  as  referee. 
The  facts  are  stated  in  his  opinion. 

Davies  §•  Work,  for  defendants. 

Q^o.  W.  Cotterill,  for  plaintiffs. 

O'CONOE,  Referee.  The  company,  on  September  2,  1846,  by 
its  policy  of  that  date,  in  consideration  of  a  premium  less  than 
$300,  then  paid  by  Mary  H.  Taylor,  the  wife  of  Thomas  Taylor, 
and  of  a  like  sum  to  be  paid  annually  "  during  the  continuance  of 
this  policy,"  assured  the  life  of  the  husband  "  for  the  sole  use  "  of 
the  wife,  in  the  sum  of  $7,250,  "  for  the  term  of  his  natural  life." 
After  this  general  description  of  its  undertaking,  the  company 
"  promise  and  agree  to  and  with  the  said  assured,  her  executors, 
administrators,  and  assigns,"  to  pay  the  sum  insured  "  to  the  said 
assured,  her  executors,  administrators,  or   assigns,  for   her   sole 
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use,"  after  notice  of  Mr.  Taylor's  death.  The  policy  provides 
that  in  case  of  Mrs.  Taylor's  death  before  that  of  Mr.  Taylor,  the 
amount  "  shall  be  payable,,  after  her  death,  to  her  children,  for 
their  use,  or  to  their  guardian,  if  under  age,"  after  notice  of  Mr. 
Taylor's  death. 

Mrs.  Taylor  died  in  her  husband's  lifetime,  without  ever  hav- 
ing had  a  child.  The  primary  object  of  the  insurance  would  seem 
to  have  been  a  provision  for  Mrs.  Taylor's  widowhood  ;  and  a  sup- 
plemental object  was  to  provide  for  her  issue,  if  any,  in  the  event 
of  her  death  before  her  husband.  The  references  to  executors, 
&c.,  are  in  print,  and  seem  mere  words  of  form.  The  clause  of 
cesser,  "in  case  the  said  Mary  H.  Taylor  shall  not  pay  "  the  annual 
premiums,  contains  no  reference  to  executors,  &c.  The  policy  is 
not  the  acknowledgment  of  a  present  debt,  payable  at  a  future 
date,  but  simply  an  undertaking  by  the  company  to  pay  a  speci- 
fied sum  on  certain  contingencies  ;  and  that  imdertaking  is  the 
only  measure  of  the  company's  liability.  The  event  which  has 
arisen,  i.  e.  the  insured's  death,  without  ever  having  had  issue, 
and  without  having  sustained  the  loss  insured  against,  i.  e.  the 
death  of  a  husband,  was  not  expressly  specified  ;  and  it  does  not 
seem  to  be  within  the  scope  and  object  of  the  contract.  In 
MoehringY.  Mitchell,  1  Barb.  Ch.  R.  272,i  and  Howard's  Appeal 
Cases,  502,  both  parties,  conformably  to  their  mutual  interests, 
took  the  same  view  of  this  point ;  and,  consequently,  the  chan- 
cellor's acquiescence  cannot  be  regarded  as  authoritative.  Life 
insurance,  however,  is  a  very  peculiar  kind  of  dealing  ;  and  as  the 
company  has  practically  admitted  its  liability  to  the  owner  of  the 
policy,  I  do  not  feel  called  upon  to  review  its  conclusion. 

Even  in  the  aspect  of  the  policy  now  under  consideration,  Mrs. 
Taylor  probably  had  a  sufficient  insurable  interest  to  rescue  the 
contract  from  any  impeachment  on  grounds  of  public  policy,  or 
under  the  statute  against  betting  and  gaming.  Ruse  v.  Mut. 
Ben.  Ins.  Co.  23  N.  Y.  626  ;2  Uadie  v.  Slimmon,  26  N.  Y.  17, 18.^ 
On  this  point,  also,  the  parties  agree. 

The  company's  promise  was  made  during  the  coverture,  and  the 
husband  survived.  Under  these  circumstances  I  think  that  his 
administrators,  and  not  her  personal  representatives,  were  entitled 
to  demand  and  sue  for  the  insurance  money,  unless  it  was  her 
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separate  estate.  See  Bright's  Husband  &  Wife,  book  1st,  ch.  4, 
sec.  2,  and  Lockwood's  Notes  to  same ;  Butler's  Note  304  to  Co. 
Litt.  351  a  ;  Revisers'  Notes,  3  R.  S.  second  ed.  p.  636 ;  2  Ker- 
nan,  206  ;  Barnes  v.  Underwood,  47  N.  Y.-  R.  359 ;  Ryder  v. 
Sklse,  24  N.  Y.  R.  377. 

If  the  demand  against  the  company  depends  upon  the  act  of 
1840,  ch.  80,  it  was  the  separate  property  of  Mrs.  Taylor,  and 
there  is  nothing  in  the  words,  intent,  or  policy  of  the  act,  which 
could  have  rendered  it  inalienable  by  her  in  her  lifetime.  Eadie 
v.  summon,  26  N.  Y.  17  ;  1  Bigelow  Life  &  Accident  Ins.  R.  567. 

It  may  be,  however,  that  the  statute  has  no  application  to  this 
case.  If  so,  the  words  of  the  instrument,  construed  and  applied 
according  to  the  general  law  existing  at  the  date  of  the  policy,  ren- 
dered the  promise  on  which  this  action  is  founded  the  separate 
estate  of  Mrs.  Taylor. 

The  separate  estate  is  a  creature  of  equity.  No  particular  forms 
are  necessary  to  its  creation.  It  matters  not  whether  the  legal 
title  to  the  subject  be  in  the  wife  herself,  in  her  husband,  or  in  a 
third  person.  The  equity  court,  as  far  as  necessary  to  the  pro- 
tection of  the  wife's  equitable  or  beneficial  estate,  declares  the  legal 
estate  to  be  held  in  trust  for  her.  Bennet  v.  Davis,  2  P.  Wil- 
liams, 318  ;  2  Bright's  Husband  &  Wife,  by  Lockwood,  p.  214, 
sub-sections  1,  2  ;  Atherly  on  Mar.  Settlements,  p.  330  ;  Clan- 
cey's  Rights  of  Women,  second  Am.  ed.  259;  1  Beavan,  72;  4 
Mylne  &  Craig,  411 ;  42  N.  Y.  R.  639  ;  Parker  v.  Brooke,  9  Ve- 
sey,  585,  586  ;- 2  Kent's  Com.  162,  163. 

The  policy  was,  in  fact,  taken  by  Mrs.  Taylor  with  her  hus- 
band's consent ;  but  if  this  were  not  so,  his  representatives  could 
not  claim  on  it  without  adopting  and  affirming  it  precisely  as  it 
was  made.  Baker  v.  Union  Mut.  Ins.  Co.  43  N.  Y.  288,  289.^ 
It  expressly  notices  the  fact  that  she  was  then  covert.  Massey 
V.  Parker,  2  Mylne  &  Keene,  182.  Besides,  "  sole  "  is  a  word 
of  exclusion,  and  no  object  can  be  found  for  it  to  operate  on, 
either  in  the  policy  or  in  any  external  circumstances,  except  the 
marital  right. 

Under  these  circumstances,  the  phrase  "  sole  use  "  conferred 
upon  Mrs.  Taylor  a  separate  interest.  See  Gilbert  v.  Lewis,  1  De 
Gex,  Jones  &  Smith,  47 ;  Massy  v.  Hayes,  Irish  Reports,  1 
Equity,  123  ;    S.    C,  in  the    House   of  Lords,  Law  Reports,  4 


^  Ante,  vol.  2,  p.  125. 
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English  &  Irish  Appeals,  288.  Its  use  in  our  insurance  legisla- 
tion favors  this  application  of  it.  And  it  is  worthy  of  notice  that 
the  policy,  when  referring  to  a  payment  after  the  termination  of 
the  coverture,  uses  the  same  language  in  respect  to  Mrs.  Taylor's 
interest,  but  omits  the  word  "  sole,"  in  respect  to  her  children. 
I  do  not  attach  any  importance  to  the  question  whether  the  pre- 
miums were  paid  by  the  wife  from  a  separate  estate,  or  by  the 
husband  from  his  own.  Neither  do  I  suppose  that  the  payment 
of  premiums  by  the  husband,  after  the  act  of  1849,  would  post- 
date the  wife's  interest  under  the  policy,  or  debar  his  representa- 
tives from  insisting  that  it  arose  in  1846.  Morse  v.  ^arl,  13 
Wend.  2T3. 

On  the  whole,  I  am  of  opinion  that  the  interest  on  which  this 
action  is  brought,  whether  it  arose  under  the  act  of  1840,  or  un- 
der the  general  law  of  this  State  existing  at  the  date  of  the  pol- 
icy, was  the  separate  property  of  Mrs.  Taylor.  By  that  law  a 
married  woman  had,  in  respect  to  such  property,  power  of  dispo- 
sition. This  rule  had  long  been  settled.  It  rested  on  the  prin- 
ciple that  such  power  is  an  incident  of  ownership,  and  exists  in 
aU  cases,  by  necessary  implication,  unless  positively  restrained. 
The  very  creation  of  the  separate  estate  forbids  the  inference  of 
a  restraint  arising  from  the  ordinary  disabilities  of  coverture. 
Jaques  v.  Methodist  Episcopal  Church,  17  Johns.  570,  571,  579, 
580,  582,  585 ;  affirmed,  Yale  v.  Bederer,  22  N.  Y.  R.  452  ;  Van- 
dervoot  v.  aould,  36  N.  Y.  R.  642 ;  3  Transc.  Ap.  60  ;  2  Kent's 
Com.  159, 160,  11th  ed. ;  Qihson  v.  Walher,  20  N.  Y.  480  to  482 
incl.  Mrs.  Taylor's  power  of  disposition  could  not  have  been  ex- 
ercised except  in  some  legal  method ;  and  if  she  had  failed  so  to 
exercise  it,  her  interest  would  have  enured  to  the  benefit  of  her 
surviving  husband  at  her  death.  It  is  true  that,  at  the  date  of 
the  policy,  Mrs.  Taylor  had  no  power  to  make  a  will ;  and  the 
mere  creation  of  a  separate  estate  in  her  did  not  invest  her  with 
that  power  ;  stUl  she  was  the  actual  and  exclusive  owner. 

The  act  of  1849,  ch.  375,  removed  their  previous  personal  dis- 
ability, and  conferred  upon  married  women  power  to  bequeath 
their  separate  estates.  This  act  diminished  Mr.  Taylor's  pros- 
pects of  becoming  entitled  to  the  interest  now  in  question,  but  it 
did  not  invade  any  of  his  vested  rights.  It  was  merely  a  change 
in  the  canons  of  conveyancing.  Mrs.  Taylor  being  absolute 
owner,  and  having,  as  such,  fuU  power  of  disposition  by  act  inter 
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vivos  as  against  her  husband's  expectancy,  the  only  effect  of  the 
act  was  to  provide  an  additional  form  or  method  of  accomplishing 
that  result.  At  the  close  of  the  Revolution,  a  tenant  in  tail 
could  not  exclude  remainder-men  from  succeeding  to  the  estate 
by  any  ordinary  method  of  transfer.  His  deed  and  his  will  were 
alike  ineffectual  for  any  such  purpose.  He  could  only  effect  it 
by  certain  dilatory  and  expensive  processes,  and  the  remainder- 
men in  being  generally  had  what  conveyancers  denominate  vested 
estates.  Yet,  inasmuch  as  the  tenant  had  power  to  cut  them  off 
by  a  common  recovery,  the  legislature  did  not  hesitate  to  extin- 
guish their  expectancies.  Similar  statutes  were  passed  in  nearly 
all  the  old  thirteen  states.  No  one  ever  imagined  that  this  was 
an  unwarrantable  exercise  of  legislative  power.  See  Van  Rens- 
selaer V.  Kearney,  11  Howard's  U.  S.  R.  318,  and  cases  there 
cited. 

The  plaintiffs  suggest  that  the  legatees  were  not  competent  to 
take  under  Mrs.  Taylor's  will,  by  reason  of  their  having  no  in- 
terest in  the  Ufe  of  Mr.  Taylor.  This  was  not  indispensable. 
Mrs.  Taylor  had  such  interest ;  the  policy  was,  therefore,  lawful 
when  made ;  and  as  her  premature  death  would  otherwise  have 
induced  a  loss  to  her  estate  of  whatever  premiums  might  have 
been  paid  in  her  lifetime,  it  would  seem  that  the  privilege  of  hav- 
ing the  policy  kept  on  foot  after  that  event,  for  the  benefit  of  her 
estate,  until  Mr.  Taylor's  subsequent  death,  was  a  necessary  in- 
cidental privilege  purchased  by  her.  If  her  interest  was  suffi- 
cient to  give  an  inception  to  the  contract,  it  must  have  been  suf- 
ficient to  uphold  all  its  necessary  incidental  consequences. 

The  policy  provides  expressly  for  the  event  of  the  wife's  death 
during  coverture,  by  a  payment  to  children.  None  having  been 
born,  the  company  must  be  supposed  to  have  entered  into  no  en- 
gagement whatever  in  the  event  which  has  occurred,  as  the  act  of 
1840,  ch.  80,  does  not  refer  to  such  a  case,  unless  the  obligation 
can  be  deduced  upon  general  principles  from  the  language  of  the 
policy.  As  I  understand  that  language,  it  describes  the  contract 
in  its  entirety  as  being  made  for  Mrs.  Taylor's  separate  use ;  and 
it  provides  that  the  payment,  even  if  made  to  her  assigns,  or,  if 
made  after  her  death,  to  her  representatives,  shall  be  made  "  for 
her  sole  use,"  that  is  to  say,  for  the  use  of  her  sole  estate.  The 
postulate  that  the  nephews  were  not  competent  to  take,  as  lega- 
tees, is  not  maintainable.     The  most  that  can  be  said  in  its  favor 
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is,  that  having  no  interest  in  the  life  of  Mr.  Taylor,  they  could 
not  have  kept  the  policy  on  foot  by  paying  premiums  after  the 
death  of  Mrs.  Taylor.  But  Mr.  Taylor  might  have  died  before 
it  would  have  become  necessary  thus  to  enter  upon  a  course  of 
illegal  wagering ;  and  during  the  interval  between  the  two 
deaths,  the  nephews  were  competent  to  take  the  policy  under  her 
gift,  and  to  enjoy  any  advantages  resulting  from  their  ownership. 
This  proves  that  they  did  not  labor  under  the  technical  iacapa- 
city  suggested ;  and,  if  they  were  not  at  liberty  to  derive  so 
much  benefit  from  their  ownership  as  would  have  resulted  to  Mr. 
Taylor  himself,  in  case  he  had  been  the  legatee,  that  circum- 
stance does  not  render  the  bequest  void.  Their  chance  of  ben- 
efit, without  wagering,  was  of  some  value ;  and  it  cannot  be 
doubted  but  that,  in  virtue  of  their  ownership,  they  might  have 
released  the  company.  Mrs.  Taylor  had  a  right  to  give  her 
nephews  this  sHght  chance  of  a  benefit,  in  preference  to  leaving 
the  interest  to  pass  in  a  more  beneficial  shape  for  her  husband's 
enjoyment.  And  however  this  may  be,  if  Mrs.  Taylor  had  a 
separate  estate,  she  had  power  to  make  a  testament,  and  to  ap- 
point executors.  She  did  so  ;  and  the  power  of  collecting  the 
separate  assets  was,  consequently,  in  her  executors.  So  far  as 
her  bequests  were  ineffectual  for  want  of  competent  legatees,  her 
husband  would  take,  of  course;  but  he  could  only  take  as  dis- 
tributee from  her  executors. 

From  these  views  of  the  case,  it  results  that  Mrs.  Taylor's  will 
has  precluded  the  claim  set  up  by  her  husband's  administrators. 


RAiTOOLPH  B.  Maetine,  appellant,  vs.  Intbenational  Life 
Instjeancb  Societt  of  London,  respondents. 

(53  N.  Y.  339.    Court  of  Appeals,  September,  1873.) 

War.  Foreign  company.  Agency.  —  A  partnership  in  the  business  of  an  insurance  agency- 
is  dissolved  by  the  death  of  one  of  the  firm. 

An  English  company  were  carrying  on  the  business  of  insurance  in  New  Yorls  before  the 
late  war  in  this  countrj',  having  complied  with  the  laws  of  that  State,  and  there  had  a 
branch  board  of  directors  who  issued  policies.  The  policy  in  question  was  issued  in  New 
York,  before  the  war,  to  M.,  of  North  Carolina ;  and  the  premiums  were  regularly  paid 
to  a  firm  of  agents  in  North  Carolina,  representing  the  defendants,  until  and  for  the  year 
1861,  when  one  of  the  agents  died.  Afterwards,  until  the  death  of  the  assured  in  1864, 
the  payments  were  made  to  the  surviving  partner.  ffeU,  that  the  authority  of  the  latter 
ceased  upon  the  death  of  the  copartner,  but  that  the  contract  was  not  abrogat»d  by  the 
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war ;  nor  was  the  plaintiff  bound  to  make  a  tender  of  the  unpaid  premiums  before  bring- 
ing suit  upon  the  policy.  The  amount  of  such  premiums,  however,  should  be  deducted 
from  the  sum  payable  on  the  policy. 

Appeal  from  a  judgment  of  the  supreme  court,  reported  ante, 
vol.  3,  p.  700. 

Matthew  Daly,  for  appellant. 

Burton  N.  Harrison,  for  appellees. 

Chttech,  C.  J.  The  referee  found  that  payments  on  the  pol- 
icy had  been  duly  made  up  to  the  death  of  Mr.  Martine.  The 
payment  to  the  agents,  Starke  &  Pearce,  in  April,  1861,  was 
good.  They  were  the  agents  of  the  defendant  at  Fayetteville, 
North  Carolina,  and  the  assured  had  repeatedly  been  notified  to 
pay  the  premiums  at  the  office  of  their  agency  at  that  place.  The 
instructions  to  the  agents  as  to  the  manner  of  receiving  them,  viz., 
upon  receipts  forwarded  from  the  New  York  office,  were  never 
communicated  to  the  assured,  and  she  was  not  affected  by  them. 
She  was  directed  to  pay  at  the  office  of  their  agent,  and  she  had 
a  right  to  comply  with  the  direction.  The  validity  of  the  sub- 
sequent payments  for  1862—3  and  4,  is  more  difficult  to  be  main- 
tained. Between  1861-62,  Starke,  one  of  the  firm,  died,  and  the 
payments  were  made  to  and  received  by  Pearce  as  surviving 
partner.  The  assured  is  chargeable  with  notice  of  the  death  of 
Starke,  and  the  authority  by  which  Pearce  assumed  to  act  by  the 
receipts  executed  and  received  for  the  premiums  for  those  years. 
He  did  not  profess  to  be  the  agent  of  the  defendant,  but  acted  as 
the  surviving  partner  of  the  firm  who  had  been  agents.  There  is 
no  authority  to  sustain  his  right  to  so  act.  The  death  of  one 
member  of  a  firm  operates  immediately  and  inevitably  as  a  disso- 
lution.    Story  on  Part.  §  317 ;  Parsons  do.  438. 

During  the  existence  of  a  partnership  each  member  is  deemed 
to  be  authorized  to  transact  any  business  for  the  firm,  but  upon 
dissolution  this  authority  ceases,  and  the  only  authority  of  the 
survivor  is  to  close  up  the  business.  He  has  no  right  to  create 
new  obligations,  nor  indeed  to  do  anything  in  the  name  of  the 
firm  except  such  as  is  necessary  in  adjusting  and  closing  its  con- 
cerns.    Van  Keuren  v.  Parmelee,  2  N.  Y.  523. 

It  is  a  general  rule  of  the  common  law  that  an  authority  by  a 
principal  to  two  persons  to  do  an  act  is  joint,  and  the  act  must  be 
concurred  in  by  both.  Dunlap's  Paley  on  Agency,  177 ;  Crreen 
V.  Miller,  6  J.  R.  39  ;  18  Jurist,  938  ;  Story  on  Agency,  §  42. 
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When  a  firm  is  appointed  to  an  agency,  this  rule  would  neces- 
sarily be  modified  to  the  extent  that  either  member  of  a  firm 
could  do  any  act  within  the  scope  of  the  agency,  the  same  as  he 
could  perform  any  other  partnership  act.  By  appointing  a  part- 
nership firm  it  would  be  implied  that  the  authority  was  joint  and 
several.  But  upon  dissolution  of  the  firm,  such  an  agency  would 
cease.  This  is  the  necessary  result  of  the  principles  alluded  to. 
The  principal  would  not  be  bound  by  the  act  of  a  surviving  mem- 
ber of  a  firm  because  he  had  never  appointed  him  to  act  nor 
agreed  to  be  responsible  for  his  acts,  and  the  latter  could  incur 
no  obligation  against  the  deceased  member  or  his  representa- 
tives. 

The  counsel  for  the  appellant  suggested,  that  as  the  notice  to 
the  assured  required  payment  at  the  ofl&ce  of  its  agent  in  Fay- 
etteville,  she  was  justified  in  paying  at  the  office  of  Starke  & 
Pearce.  The  answer  is,  that  if  the  company  had  no  agent,  then 
it  had  no  office  of  an  agent,  and  as  we  have  seen,  the  agency 
ceased  upon  the  death  of  Starke.  It  is  also  suggested  that  it  was 
the  duty  of  the  company  to  appoint  an  agent  at  that  place  to 
receive  the  premiums,  and  that  it  cannot  take  advantage  of  its 
own  negligence. 

There  is  nothing  in  the  contract  indicating  Fayetteville  as  the 
place  of  payment.  The  notices  to  pay  at  Fayetteville  would  jus- 
tify such  payments  so  long  as  the  privilege  was  unrecalled  and 
the  defendant  had  an  agent  there.  Upon  the  death  of  Starke 
the  agency  ceased,  which  the  assured  must  have  known,  and  the 
defendant  was  under  no  legal  obligation  to  appoint  another,  but 
the  obligation  to  pay  the  premiums  to  the  society  remained.  The 
case  of  Hamilton  v.  Mutual  Life  Ins.  Co.  9  Blatch.  235,^  was 
different.  By  the  contract  the  premiums  were  payable  to  an 
agent  residing  in  Alabama,  appointed  in  pursuance  of  a  statute  of 
that  State,  and  required  as  a  condition  of  transacting  business 
there.  The  company  revoked  the  agency,  which  prevented  the 
assured  from  paying  the  premiums,  and  the  court  held  the  assured 
excused.  Here  there  was  no  statute  and  no  contract  to  pay  or 
receive  the  premiums  at  the  place  where  they  were  paid.  There 
were  three  notices  produced,  for  the  years  1852-3  and  6,  which 
stated  the  time  when  the  premiums  for  those  years  were  due,  and 

^  Ante,  vol.  3,  p.  787. 
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that  they  must  be  paid  at  the  office  of  the  Fayetteville  agency 
within  thirty  days  or  the  policy  would  be  void ;  but  two  of  them 
stated  that  the  notice  was  not  required  by  the  rules  of  the  society, 
and  that  the  want  of  it  should  not  excuse  non-payment.  It  was 
not  a  notice  that  all  premiums  must  be  paid  at  Fayetteville,  but 
that  those  specified  must  be.  The  notices  would  have  justified 
such  payments  so  long  as  defendajit  had  an  agent  there,  but  can- 
not be  construed  into  a  contract  that  the  company  must  always 
have  an  agent  at  that  place,  or  that  payments  might  always  be 
made  there. 

"We  think  the  general  term  right  in  holding  that  the  referee 
erred  in  finding  the  payments  for  the  specified  years  duly  made. 
This  is  irrespective  of  the  effect  of  the  war  upon  the  transaction, 
but  it  disposes  of  the  findings  of  the  referee,  which  were  reversed 
by  the  general  term.  It  is  now  claimed  that  vrithin  the  princi- 
ples recently  adjudicated  in  the  Cohen  and  Sands  cases,  50  N.  Y. 
610,  626,^^  payment  of  the  premiums  for  the  specified  years  was 
excused  and  the  liability  suspended  during  the  existence  of  the 
war,  and  that  the  payments  could  be  made  at  its  close  if  promptly 
tendered.  As  the  person  whose  life  was  insured  died  before  the 
war  closed,^  no  tender  of  premiums  was  necessary,  and  they  could 
be  adjusted  by  making  proper  deductions  from  the  amount  of  the 
policy.  The  two  cases  cited  are  controlling  against  the  defendant 
in  this  case,  unless  the  fact  that  the  defendant  was  a  foreign  cor- 
poration takes  it  out  from  the  operation  of  those  decisions.  It  is 
claimed  that  the  defendant,  being  a  foreign  corporation,  could 
acquire  no  domicile  here ;  that  it  was  a  neutral  and  could  law- 
fully transact  this  business  with  the  citizens  of  either  belligerent, 
and  that  the  respective  obligations  of  the  parties  were  not  affected 
by  the  war. 

The  case  of  Robinson  against  the  same  defendant,  42  N.  Y.  54,^ 
seems  to  favor  this  defence.  Hunt,  J.,  says  :  "  If  it  is  conceded 
that  a  contract  of  insurance  by  a  citizen  of  this  State,  upon  the 
life  of  a  citizen  of  Virginia  in  the  year  1862,  would  have  been 
avoided  or  suspended  on  the  ground  that  the  condition  of  war  will 
not  permit  such  contracts  between  the  citizens  of  states  at  war 
with  each  other,  we  do  not  then  reach  the  case  before  us.  This 
was  a  contract  between  a  citizen  of  a  neutral  country  and  a  citi- 

1  Anle,  vol.  3,  pp.  715,  726.  ^  j^g  to  this  see  note,  ante,  vol.  3,  p.  672. 

»  Ante,  vol.  2,  p.  748. 
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zen  of  a  belligerent  country."  .  .  .  .  "  Such  contracts  are  Talid 
by  the  laws  of  all  countries."  It  appeared  in  that  case,  as  in 
this,  that  the  defendant  had  a  place  of  business  in  New  York  and 
carried  on  the  business  of  life  insurance  by  general  agents  and  a 
local  board  of  directors ;  and  it  is  averred  in  the  answer  in  this 
case  that  it  acted  as  a  distinct  organization  within  the  United 
States,  issuing  policies,  &c.,  under  the  direction  of  a  board  of 
directors,  acting  and  holding  their  meetings  in  the  city  of  New 
York,  where  it  had  an  ofiBce,  with  directory  and  executive  officers 
who  appointed  agents  throughout  the  United  States. 

The  court  observed  as  to  these  facts,  "It  is  important  to  ob- 
serve that  the  New  York  board  were  but  agents,  however  general 
their  character  or  unlimited  their  authority.  The  principal  was 
the  company  itseK  in  England." 

The  authorities  cited  to  support  the  decision,  that  the  war  did 
not  affect  the  performance  of  the  contract,  were  Ludlow  v.  Bowen, 

1  J.R.I;  J)e  Wolf  v.  Firemen's  Ins.  Co.  20  J.  R.  214  ;  affirmed, 

2  Cow.  56.  The  first  was  an  action  upon  a  policy  of  insurance 
upon  goods  (not  contraband)  contracted  to  be  sold  and  delivered 
to  a  French  merchant  at  St.  Valery,  and  warranted  to  be  Amer- 
ican property.  War  existed  between  England  and  France  at 
the  time,  and  the  property  was  captured  by  an  English  cruiser 
on  the  voyage,  and  condemned  by  a  British  admiralty  court 
as  French  property.  Our  supreme  court  held  that  the  title  to 
the  property  had  not  passed  from  the  American  merchant,  and 
that  the  warranty  was  verified.  Spencer,  J.,  said :  "  By  the  law 
of  nations  a  neutral  has  a  right,  with  the  exceptions  of  contra- 
band goods  and  going  to  a  blockaded  port,  to  supply  the  bellige- 
rents." 

The  other  case  was  analogous  in  its  facts,  and  the  same  decision 
was  reached.  The  only  principle  established  was  that  a  neutral 
may  carry  on  commerce  with  a  belligerent  during  war,  as  well  as 
in  peace,  with  the  exceptions  above  named.  The  applicability  of 
this  principle  to  the  circumstances  of  this  case  is  not  perceived, 
and  it  was  unnecessary  to  determine  it  in  the  Robinson  case. 
That  case  was  rightly  decided,  and  the  decision  must  have  been 
the  same  if  the  defendant  had  been  a  domestic  instead  of  a  for- 
eign corporation,  upon  the  ground  that  the  payments  to  the  agent 
were  properly  made. 

It  is  true  that  the  residence  of  a  corporation  is  in  the  state  of 
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its  creation,  and  it  is  well  established  that  such  residence  cannot 
be  changed,. and  if  it  was  a  question  of  domicile  merely,  the  point 
would  be  too  clear  for  argument.  It  may  be  admitted  also  that 
it  was  competent  for  the  defendant  or  any  other  foreign  corpora- 
tion to  make  contracts  of  insurance  upon  the  lives  of  citizens  of 
other  belligerents,  during  our  late  war,  and  that  neither  the  con- 
tracts nor  their  performance  would  be  affected  by  the  war.  But 
this  does  not  reach  the  case.  The  defendant  sought  and  obtained 
the  privilege  of  establishing  and  carrying  on  its  business  here, 
under  regulations  fixed  by  the  statutes  of  this  State.  It  estab- 
lished a  permanent  general  agency,  and  conducted  its  business 
here  as  a  distinct  organization,  and  was  permitted  by  law  to  do 
this  in  the  same  manner  as  domestic  institutions.  The  business 
thus  established  and  carried  on  in  New  York  was  designed  to  be 
confined  to  the  United  States,  and  necessarily  partook  of  the  na- 
tional character  as  a  privileged  business.  Chancellor  Kent,  in 
his  Commentaries,  says :  "  The  position  is  a  clear  one,  that  if  a 
person  goes  into  a  foreign  country  and  engages  in  trade  there,  he 
is  by  the  law  of  nations  to  be  considered  a  merchant  of  that  coun- 
try, and  a  subject  for  all  civil  purposes,  whether  that  country  be 
hostile  or  neutral."     1  Kent's  Comm.  84. 

Nor  is  it  invariably  necessary  that  the  residence  be  personal. 
While  the  general  rule  is  that  a  principal  transacting  business  in 
the  ordinary  way,  through  an  agent,  will  not  contract  the  char- 
acter of  a  domiciled  person,  yet  if  the  principal  be  trading  not 
on  the  ordinary  footing  of  a  foreign  trader,  but  as  a  privileged 
trader,  such  a  privileged  trade  puts  him  on  the  same  ground 
with  their  own  subjects,  and  he  would  be  considered  as  suSi- 
ciently  invested  with  the  national  character,  by  the  residence  of 
his  agent.    lb. 

This  contract  was  made  in  New  York  by  authority  of  its  laws. 
Although  not  stated  in  express  terms  that  the  premiums  were  to 
be  paid  there,  it  is  evident  from  the  facts  that  the  parties  con- 
templated payment  there,  unless  otherwise  directed,  for  conven- 
ience of  the  assured,  by  the  local  board.  The  repayment  of 
money  borrowed  was  expressly  provided  to  be  made  in  New 
York,  and  the  organization  of  a  local  board,  and  the  privileges 
granted  by  our  laws,  as  well  as  the  acts  of  the  parties,  including 
the  notices  above  referred  to,  indicate  that  these  contracts  were 
to  be  made  and  performed  there.     It  was  essentially  an  indepen- 
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dent  American  business,  and  would  be  treated  as  such,  I  have  no 
doubt,  if  war  existed  between  this  country  and  England. 

The  mischief  of  communication  between  the  parties  would  be 
the  same  as  if  the  defendant  was  a  domestic  instead  of  a  foreign 
corporation.  The  transfer  of  funds  from  the  New  York  agency 
to  the  assured,  in  case  of  death,  or  the  transfer  of  premiums, 
would  not  have  been  tolerated. 

It  was  claimed  that  if  it  was  impossible  to  pay  in  New  York, 
the  assured  was  obliged  to  pay  in  London.  I  do  not  think  this 
is  the  fair  construction  of  the  contract.  The  surrounding  cir- 
cumstances significantly  repel  this  idea.  True,  the  payments  are 
to  be  made  to  the  society,  but  that  means  to  the  society  as  locally 
organized.  If  the  defendant's  views  are  correct,  all  payments 
were  legally  required  to  be  made  in  London,  whether  it  was 
practicable  to  make  them  in  New  York  or  not.  True,  the  de- 
fendant might  have  discontinued  the  business  here,  but  our  stat- 
ute requires  in  that  event  the  continuance  of  an  agency  for  some 
purposes,  and  the  continuance  of  the  deposit  for  the  benefit  of 
policy  holders  ;  and  if  it  should  withdraw  all  agencies  for  re- 
ceiving premiums,  so  that  it  was  impracticable  to  pay  them,  it 
would  be  the  fault  of  the  company,  of  which  it  would  not  be  per- 
mitted to  take  advantage.     9  Blatch.  235. 

It  would  be  most  unreasonable  for  these  foreign  corporations 
to  ask  the  privilege  of  doing  business  under  our  laws  in  competi- 
tion vnth  domestic  institutions,  and  then  to  ask  exemption  from 
the  obligations  and  liabilities  which  attach  to  the  latter.  As  to 
the  business  transacted  here,  the  company  must  be  regarded  as 
domiciled  by  the  residence  of  its  general  agents  and  its  local  or- 
ganization. 

In  2  Gall.  235,  Story,  J.,  lays  down  the  rule,  "  that  when  a 
person  is  engaged  in  the  ordinary  or  extraordinary  commerce  of 
an  enemy's  country,  upon  the  same  footing  and  with  the  same 
advantages  as  a  native  resident  subject,  his  property  so  employed 
is  to  be  deemed  incorporated  into  the  general  commerce  of  the 
country,  and  subject  to  be  confiscated,  be  his  residence  where  it 
may."  The  English  admiralty  courts  have  always  maintained 
this  doctrine. 

In  1  Rob.  Ad.  Cases,  15,  it  is  laid  down  "that  there  is  a 
traffic  which  stamps  a  national  character  on  the  individual,  in- 
dependent of  that  character  which  mere  personal  residence  may 
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give  him."  See,  also,  5  Rob.  302;  4  lb.  109;  1  lb.  on  Ins. 
527. 

The  assured  did  all  she  could  to  make  payment  of  the  pre- 
miums. It  was  not  lawful  to  make  payments  in  New  York, 
where  they  were  to  be  made. 

The  defendant  claims  that  the  plaintiff  purchased  the  claim  as 
attorney  for  the  purpose  of  prosecution,  in  violation  of  the  stat- 
ute. There  is  no  finding  upon  the  subject,  and  the  evidence  is 
not  conclusive  either  that  the  plaintiff  was  a  lawyer  at  the  time 
of  the  assignment  of  the  claim,  or  that  he  in  fact  purchased  it 
with  the  prohibited  intent,  within  the  meaning  of  the'  statute. 
It  is  also  insisted  that  the  obligation  of  the  defendant  to  pay  was 
not  absolute,  but  only  that  certain  funds  of  the  society  should  be 
subject  and  liable  to  pay  the  assured.  This  point  was  not  raised 
upon  the  trial.  If  it  had  been,  it  might  have  been  avoided.  The 
defendant  must  be  presumed  to  have  waived  it.  The  premiums 
not  paid  must  be  allowed. 

The  order  granting  a  new  trial  must  be  reversed,  and  judg- 
ment of  referee  modified  by  deducting  the  premiums  payable  in 
1862,  1863,  and  1864,  with  interest,  and  as  modified,  affirmed 
without  costs  to  either  party  as  against  the  other. 


Geeteude  Koelges,  respondent,  vs.  Gxjaedian  Mutual 
Lies  Insueance  Co. 

(Commission  of  Appeals,  New  York,  September,  1873.) 

EvideTice,  Pamphlet,  —  On  an  issue  as  to  whether  the  policy  on  which  the  plaintifiE 
sought  to  recover  had  been  forfeited,  the  plaintiff  proved  the  issuance  of  a  certain 
pamphlet  by  the  defendants,  but  did  not  ofEer  it  in  evidence.  The  plaintiff's  counsel  was, 
however,  permitted  to  read  certain  portions  of  the  pamphlet,  and  to  state  its  contents  to 
the  jury  in  summing  up.     Eeld^  eiTor. 

The  case_  is  stated  in  the  opinion. 

Samuel  Morris,  for  respondent. 

L.  K.  Miller,  for  appellants. 

GEAY,.Com.  The  issue  on  trial  was  whether  the  policy  upon 
which  the  plaintiff  sought  to  recover  had  been  forfeited,  by 
reason  of  the  failure  of  the  assured  to  comply  with  its  terms. 
The  plaintiff  proved  the  issuing  of  a  pamphlet  by  the  defendant, 
but  did  not  offer  it  in  evidence.     The  plaintiff's  counsel  in  sum- 
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ming  up,  notwithstanding  the  objection  by  the  defendant's  coun- 
sel that  the  pamphlet  had  not  been  offered  in  evidence,  was  per- 
mitted to  read  from  it  and  state  its  contents  to  the  jury,  the 
judge  holding  that  he  might  do  so  by  way  of  summing  up,  to 
which  the  defendant  excepted  ;  and  as  a  part  of  what  the  judge 
permitted  to  be  done  by  way  of  argument,  the  counsel  stated  the 
contents  of  portions  of  the  pamphlet,  saying  among  other  things, 
that  it  contained  the  words  " non-forf citable  policies"  upward  of 
forty  times.  This  was  a  manifest  error  on  the  part  of  the  judge, 
and  one  of  the  character  of  errors  which  on  the  trial  of  causes 
often  results  in  unjust  verdicts.  Permitting  the  pamphlet  to  be 
thus  read  and  its  contents  stated,  was  more  in  the  matter  of  ad- 
mitting its  statements  in  evidence  than  a  summing  up  upon  the 
evidence  legitimately  before  the  court  and  jury.  It  is  possible 
that  the  error  did  not  result  in  harm  to  the  defendants.  When 
an  error  of  this  kind,  persisted  in  by  counsel,  has  the  sanction  of 
the  presiding  judge,  it  can  hardly  be  supposed  (considering  the 
respect  shown  by  jurors  to  the  court)  that  what  occurred  did  not 
prejudice  the  defendant,  and,  like  any  other  error  committed  that 
way,  have  prejudiced  the  objecting  party  with  the  jury.  It  is 
for  the  party  in  whose  favor  the  error  is  committed  to  show  af- 
firmatively that  the  verdict  must  have  been  as  it  was,  notwith- 
standing the  error. 

We  cannot  say  that  the  error  was  harmless,  and  must,  there- 
fore, reverse  the  judgments  of  the  general  term  and  circuit,  and 
order  a  new  trial. 

All  concur. 


MuLLnraiE  et  al,  vs.  Gtjaedian  Mutual  Life  Insukancb 

Company. 

(1  N.  Y.  Supreme,  448.     General  Term,  October,  1873.) 

Evidence.  Declarations.  Experts.  Materiality.  —  In  an  action  upon  a  life  insurance  pol- 
icy, the  declarations  of  the  person  insured,  made  after  the  issue  of  the  policy,  to  the  effect 
that  he  was  subject  to  severe  headaches,  for  which  he  had,  when  afflicted,  taken  large 
quantities  of  laudanum,  held,  inadmissible  to  prove  that  the  deceased  had  made  false  rep- 
resentations in  his  application  for  the  policy. 

The  fact  that  the  person  whose  declarations  are  sought  to  be  proved  is  dead,  affords  no 
ground  for  the  admission  of  such  declarations. 

The  admission  of  testimony  of  a  physician  who  had  visited  deceased  and  prescribed  for  him 
for  an  attack  of  the  headache,  subsequently  to  the  issue  of  the  policy,  concerning  the  inter- 
view witli  deceased,  held,  not  inconsistent  with  the  exclusion  of  the  other  testimony,  be- 
ing not  the  mere  declaration  of  the  deceased,  bat  the  testimony  of  an  expert  to  a  fact. 
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The  deceased  died  from  an  overdose  of  laudanum  taken  for  the  headache.  Held,  that  this 
fact  did  not  show  that  the  omission  of  deceased  to  mention  to  the  defendant  the  head- 
aches, and  that  he  was  accustomed  to  take  laudanum  therefor,  was  material. 

Motion  for  a  new  trial  after  verdict  for  the  plaintiff  at  the 
Monroe  Circuit,  and  exceptions  ordered  to  be  heard  at  the  general 
term  in  the  first  instance. 

The  action  was  brought  by  plaintiffs  to  recover  the  amount  of 
a  policy  of  insurance  issued  by  defendant  upon  the  life  of  George 
Mulliner,  but  payable  to  Florence  MuUiner,  his  wife,  and  George 
MuUiner  and  Ellen  M.  MuUiner,  his  children.  The  poUcy  was 
issued  December  31,  1869.     MuUiner  died  AprU  20,  1870. 

The  defence  was  put  upon  the  ground  that  the  insured  made 
untrue  representations  in  his  application  for  the  policy  :  1.  That 
he  never  had  any  serious  illness.  2.  That  he  had  not  suppressed 
any  fact  in  regard  to  his  health  and  habits.  3.  That  the  func- 
tions of  his  brain,  his  muscular  and  nervous  system,  were  in  a 
healthy  state,  whereas  they  had  been  materially  impaired  and  dis- 
eased, as  indicated  by  constantly  recurring  headache,  and  by  the 
use  of  opium.  4.  That  he  never  used  opium  in  any  form,  whereas 
he  had  used  opium  for  many  years  for  the  purpose  of  obtaining 
reUef  from  such  headaches,  and  his  death  resulted  from  such  use. 
That  MuUiner  suppressed  the  above  facts  concerning  his  head- 
aches and  the  use  of  opium. 

Evidence  was  given  at  the  trial  upon  the  subject  of  these  alle- 
gations in  the  answer,  especially  in  reference  to  the  circumstances 
that  Mulliner  had  for  some  years  previous  been  subject  to  head- 
aches, for  which  he  usuaUy  took  laudanum,  and  that  it  was  from 
an  overdose  of  laudanum  that  he  died. 

Evidence  of  declarations  made  by  Mulliner  after  procuring  the 
policy  in  question,  that  he  had,  for  several  years  prior  to  apply- 
ing therefor,  been  subject  to  very  severe  headaches,  and  that  he 
had,  during  that  time,  used,  when  so  afflicted,  large  quantities  of 
laudanum,  was  offered  by  defendant.  This  evidence  was  ex- 
cluded by  the  court. 

The  court  was  asked  by  defendant  to  exclude  the  testimony  of 
one  Dr.  Clark,  offered  by  the  plaintiff,  concerning  an  interview 
had  between  him  and  MulUner  subsequent  to  the  issue  of  the  pol- 
icy, at  which  he  administered  certain  remedies  for  the  headache, 
on  the  ground  that  it  was  not  an  interview  concerning  which  the 
defendant  had  given  evidence,  but   occurred  subsequent  to  the 
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issue  of  the  policy.  This  request  was  refused,  and  the  defendant 
excepted. 

Other  questions  were  raised  at  the  trial,  but  are  not  passed  upon 
in  the  opinion,  upon  the  ground  that  the  court  of  appeals  has  al- 
ready, in  another  case,  decided  them. 

W.  F.  Cogswell,  for  plaintiffs. 

G-eorge  F.  Danforth,  for  defendant. 

Talcott,  J.  The  evidence  in  this  case  is  substantially  the 
same  as  that  in  the  case  of  Highie,  Administrator,  v.  The  game 
defendant.^  Both  are  actions  upon  policies  issued  upon  the  life 
of  George  Mulliner.  In  the  case  of  Higbie,  the  policy  was  issued 
to  Mulliner  himself. 

In  this  case  the  assured  parties  are  the  wife  and  two  children 
of  Mulliner. 

The  recovery  in  behalf  of  the  administrator  was  sustained  by 
this  court,  and  has  since  been  affirmed  by  the  court  of  appeals. 
There  remains  but  one  or  two  points  wherein  it  caM  be  claimed 
that  this  case  differs  substantially  from  that  which  has  ah-eady 
been  decided  by  the  court  of  last  resort. 

On  the  trial  of  this  action,  the  defendant  offered  to  prove  decla- 
rations of  Mulliner,  after  the  issuing  of  the  policy,  to  the  effect 
that  he  had  been  for  many  years  troubled  with  severe  headaches, 
and,  when  so  afflicted,  that  he  had  taken  large  quantities  of  lauda- 
num as  a  remedy.  This  evidence  was  objected  to.  The  court 
excluded  it,  and  the  defendant  excepted.  In  support  of  the  ad- 
missibility of  this  evidence,  the  learned  counsel  for  the  defendant 
relies  upon  the  case  of  Aveson  v.  Kinnaird,  6  East,  188,^  which  does 
hold,  for  reasons  not  very  clearly  or  satisfactorily  stated,  that  the 
declarations  of  the  wife  while  sick,  soon  after  the  making  of  the 
agreement  for  a  policy  on  the  life  of  the  vsdfe  in  favor  of  the  hus- 
band, (but  apparently  before  the  policy  had  been  in  fact  issued,) 
touching  the  state  of  her  health  before  and  after  the  application 
for  insurance,  were  admissible  in  evidence  against  the  husband  in 
an  action  on  the  policy. 

This  case  was  professedly  followed  in  Kelsey  v.  The  Universal 
Life  Ins.  Oo.  35  Conn.  225,^  where  the  declarations  of  the  wife, 
made  some  time  before  the  application  for  the  policy,  were  held 
admissible.     But  the  case  itself  is  maintainable  upon  no  principle. 

1  Ante,  p.  234.  2  pg^t.  8  ^„^g^  ygj,  1^  p   7g_ 
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It  is  an  attempt  to  prove  a  fact  by  the  declaration  of  a  person  not 
a  party  to  the  action. 

That  the  party  whose  declarations  are  sought  to  be  proved  is 
dead  affords  no  ground  for  the  admission  of  the  testimony.  The 
cases  in  which  the  declarations  of  deceased  parties  are  admissible 
to  establish  facts  are  limited  to  questions  of  pedigree,  common 
[reputation?],  and  some  such  weU  defined  cases,  and  to  cases 
where  the  party  against  whom  the  declaration  is  sought  to  be 
proved  is  in  privity  with  the  former  owner  of  property,  who  has 
made  some  declaration  concerning  the  property. 

The  case  of  Aveson  v.  Kinnaird  was  relied  on  by  counsel  in 
Stohart  v.  Dryden,  1  M.  &  W.  615,  and  must  be  considered  to 
have  been  shaken  in  the  Enghsh  courts,  if  not  overthrown,  by  the 
decision  in  the  latter  case.  It  is  criticised,  attempted  to  be  lim- 
ited, but  substantially  overruled  in  the  Fraternal  Mut.  Life  Ins. 
Co.  V.  Applegate,  7  Ohio  St.  292,^  and  the  contrary  rule  was  dis- 
tinctly adopted  by  the  supreme  court  and  the  court  of  appeals  in 
Rawls  V.  American  Mut.  Life  'Ins.  Co.  36  Barb.  357,  and  27  N, 
Y.  282.^  In  the  opinion  delivered  in  the  court  of  appeals  in  the 
latter  case,  it  is  said,  "  Fish  was  not,  after  the  issuing  to  the  plain- 
tiff of  the  policy  in  suit,  a  party  in  interest,  and  could  make  no 
statement  or  admission  that  would  divest  the  rights  of  the  plain- 
tiff  It  might,  with  equal  propriety,  be  pretended  that  the 

defendants  could  prove,  by  the  admissions  of  Fish,  that  he  had  re- 
sided in  forbidden  districts,  or  engaged  in  occupations  prohibited 
by  the  policy." 

The  decision  and  the  reasoning  in  the  case  last  cited  seenos  to 
cover  the  question  presented  here. 

The  evidence  of  Dr.  Clark,  to  the  admission  of  which  our  at- 
tention is  called  by  the  defendant's  counsel  as  an  inconsistent  rul- 
ing, stands  upon  a  wholly  different  ground.  It  was  not  a  mere 
declaration  of  a  third  party,  but  the  testimony  of  an  expert  as  to 
the  facts  founded  upon  his  own  observation  and  examination. 

It  is  claimed  that  in  this  case  it  appears  that  the  fact  that  Miil- 
liner  was  subject  to  these  headaches  was  material,  whereas  the 
court  of  appeals  held,  in  the  case  of  Higbie,  there  was  no  such 
evidence  ;  and  to  establish  this  difference,  our  attention  is  called  to 
certain  evidence  of  Dr.  Mandeville,  to  the  effect  that  he  deemed 

1  Ante,  vol.  1,  p.  629.  =  lb.  pp.  549,  558. 
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the  answer  which  had  been  given  by  Mulliner  to  the  question  con- 
cerning the  trouble  with  his  head  and  brain,  material,  and  as  to 
what  he  [Dr.  M.]  would  probably  have  done  in  case  Mulliner  had 
told  him  about  his  headaches.  But  this  testimony  of  Mandeville 
established  nothing  concerning  the  fact  of  materiality  of  the  head- 
ache, and  the  same  questions  were  held  by  the  court  of  appeals, 
in  the  Higbie  case,  to  have  been  properly  excluded  as  immaterial 
and  irrelevant.  Immaterial  testimony  is  so,  because  it  tends  to 
establish  nothing  within  the  issues. 

The  only  allegations  in  the  answer  of  the  defendant,  under 
which  it  could  be  claimed  that  the  defence  sought  to  be  set  up,  in 
regard  to  the  headache,  was  admissible,  are,  that  Mulliner  repre- 
sented that  he  had  never  had  any  "  serious  illness  ;  "  and  that  he 
further  represented  that  "  the  functions  of  his  brain  and  his  mus- 
cular and  nervous  systems  were  in  a  healthy  state."  There  was 
no  evidence  to  show  the  falsity  of  the  first  of  these  represen- 
tations, and  no  proof  that  Mulliner  ever  made  the  second,  as 
alleged. 

What  is  said  in  the  answer  concerning  the  headache  is  not  an 
allegation,  but  is  introduced  by  way  of  argument,  and  as  tending 
to  show  that  these  representations  alleged  were  in  fact  false.  The 
fact  that  Mulliner  ultimately  died  from  the  effects  of  an  overdose 
of  laudanum,  taken  to  cure  the  headache,  does  not  show  that  the 
omission  to  mention  the  headaches,  and  that  laudanum  was  re- 
sorted to  as  a  remedy,  was  material,  any  more  than  the  fact  that 
a  party  whose  life  was  assured  was  killed  by  the  bursting  of  his 
fowling-piece,  or  was  drowned  by  falling  from  a  wharf,  would 
show  that  the  omission  to  state  that  he  was  in  the  habit  of  using 
a  fowling-piece  in  the  one  case,  or  of  doing  business  on  a  certain 
wharf  in  the  other,  were  circumstances  material  to  be  stated,  the 
omission  to  state  which  avoided  the  policy. 

We  see  no  other  question  ia  the  case  but  what  has  been  consid- 
ered by  the  court  of  appeals  on  substantially  the  same  evidence, 
and  the  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 
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National  Life  Insubance  Company,  appellant,  vs.  Jones 

et  al. 

(1  N.  Y.  Supreme,  466.     October,  1873.) 

Money  paid  wader  misfahe.  —  In  an  action  to  recover  back  money  paid  under  a  mistake  of 
fact,  the  circumstance  tliat  the  plaintiff  possessed  the  means  of  ascertaining  the  truth  by 
investigation,  but  had  negligently  omitted  to  make  such  investigation,  will  not  prevent  a 
recovery. 

The  officers  of  a  life  insurance  company,  against  which  a  claim  upon  a  policy  had  been  pre- 
sented, made  an  investigation,  from  which  they  were  led  to  believe  that  a  defence  to  the 
claim  existed,  upon  the  ground  of  false  and  fraudulent  representations  and  concealment 
of  the  insured  person  as  to  his  health,  &c.  Notwithstanding  this  belief,  they  paid  the 
claim,  upon  the  grounds  in  part  that  an  unsuccessful  resistance  would  injure  the  reputa- 
tion of  the  company,  and  prompt  payment  would  be  a  benefit  to  it.  Seld,  that  the  money 
paid  could  not  be  recovered  back,  on  the  ground  that  the  payment  was  made  under  a 
mistake  of  fact,  and  a  good  defence  to  such  payment,  by  reason  of  the  fraudulent  repre- 
sentations, &c.,  actually  existed. 

A  party  seeking  to  recover  back  money  voluntarily  paid,  and  without  any  fraud  or  imposi- 
tion on  the  part  of  the  payee,  on  the  ground  that  the  payment  was  made  imder  a  mistake 
of  fact,  must,  in  order  to  recover,  have  believed  in  and  acted  upon  a  state  of  facts,  which 
belief  turns  out  to  be  unfounded  and  the  supposed  facts  untrue.  He  is  not  authorized  to 
rescind  an  agreement  merely  because  he  has  changed  his  mind  in  regard  to  a  matter  of 
policy,  or  has  come  to  a  better  position,  so  far  as  the  facilities  and  probable  result  of  a 
defence  to  the  pa3Tnent  are  concerned. 

Appeal  from  a  judgment  for  the  defendant  dismissing  the 
complaint  at  the  Ontario  Circuit  after  trial  by  the  court  without 
a  jury. 

The  action  was  brought  by  "  The  National  Life  Insurance 
Company  of  the  United  States  of  America,"  against  the  execu- 
tor and  legatees  of  Emma  J.  Mumford,  deceased,  to  recover  back 
$5,000  paid  by  said  company  upon  a  policy  of  insurance  issued 
by  it  upon  the  hfe  of  Ira  C.  Mumford,  deceased,  and  payable  to 
his  wife,  Emma  J.  Mumford.  The  grounds  upon  which  recoTcry 
was  sought  were  that  the  policy  was  obtained  by  false  and  fraud- 
ulent representations,  suppressions,  and  concealments,  and  by 
fraudulent  warranties  in  the  application. 

The  court  before  whom  the  action  was  tried  found  these  ma- 
terial facts : — 

The  plaintiff  on  the  25th  of  June,  1869,  executed  and  delivered 
to  Emma  J.  Mumford  the  policy  in  question.  The  policy  was 
issued  upon  an  application  containing  certain  printed  inquiries,  in 
answer  to  which  Ira  C.  Mumford  stated  in  substance  that  he  had 
not  at  that  time  and  never  had  had  any  of  the  following  diseases : 
apoplexy,  asthma,  bronchitis,  consumption,  spitting  of  blood,  dis- 
ease of  the  heart  or  urinary  organs.     That  he  had  not  had  any 
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serious  illness,  local  disease,  or  personal  injury,  and  that  to  tlie 
best  of  his  knowledge  and  belief  he  had  not  any  disorder,  infirm- 
ity, or  weakness,  tending  to  impair  his  constitution.  He  under- 
went at  the  time  an  examination  by  the  company's  medical  ex- 
aminer, and  exhibited  no  signs  of  disease. 

Mumford  died  April  27, 1870.  Notice  of  his  death  was  given 
to  the  company  by  his  wife,  Emma  J.  Mumford,  and  the  proofs 
required  by  the  company  presented. 

Emma  J.  Mumford  died  June  15,  1870,  leaving  a  will  wherein 
she  gave  certain  legacies,  and  appoiflted  the  defendant,  S.  Judson 
Jones,  executor. 

The  officers  of  the  company  whose  duty  it  was  to  determine 
upon  the  payment  or  rejection  of  claims  for  policy  losses  began 
an  investigation  May  5,  1870,  into  the  claim  upon  the  policy 
mentioned.  From  information  previously  received  and  from  busi- 
ness transactions  had  with  Ira  C.  Mumford,  they  suspected  that 
the  policy  had  been  obtained  through  false  and  fraudulent  repre- 
sentations in  regard  to  both  the  state  of  health  of  the  insured  at 
the  time  of  making  the  application  and  previously,  and  they  also 
believed  that  said  insured  had,  at  the  time  of  applying  for  the 
policy,  consumption,  or  some  other  disease  impairing  his  constitu- 
tion, which  he  fraudulently  concealed  from  them,  and  that  he 
probably  had  used  some  fraudulent  device  ia  obtaining  the  cer- 
tificate as  to  his  health  from  the  medical  examiner. 

Pending  such  investigation  the  officers  of  the  company  were 
advised  of  some  of  'the  places  where  Mumford  had  lived  previous 
to  and  at  the  time  of  his  death,  and  where  his  and  his  family's 
history  could  be  traced,  and  were  informed  that  he  had  been  sick 
frequently  and  almost  continually  after  July,  1869,  "  with,"  as 
stated  to  them,  "  probably  consumption,"  and  of  the  places 
where  he  had  been  sick.  They  consulted  physicians  who  had  at- 
tended him  in  regard  to  his  diseases,  and  made  a  careful  exami- 
nation of  the  case  and  of  the  circumstances  attending  the  procure- 
ment of  the  insurance  of  said  Mumford  and  his  death,  and  had 
the  means  of  obtaining  nearly  all  the  evidence  relating  thereto. 

As  the  result  of  such  investigation  the  officers  of  the  company 
beHeve  that  a  defence  existed  to  the  claim  upon  said  policy  on 
the  ground  of  fraudulent  and  false  representations  and  conceal- 
ments of  the  deceased  as  to  his  health,  but,  notwithstanding, 
they,  on  the  2d  of  August,  1870,  paid  the  executor  of  Mrs.  Mum- 
ford $5,000,  as  a  full  discharge  of  the  claim. 

VOL.  rv.  18 
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The  company  decided  to  make  this  payment,  in  part  because 
of  the  evil  efEect  which  a  resistance  of  the  claim  would  have  upon 
the  reputation  of  the  company  in  the  event  of  an  unsuccessful  re- 
sistance ;  also  from  some  expected  benefit  which,  in  some  general 
way,  might  result  to  the  company  from  prompt  payment. 

Demand  of  repayment  was  made  from  the  executor  October  2, 
1870.  He  had  paid  previously  a  portion  of  the  money  to  the  leg- 
atees named  in  the  will  of  Mrs.  Mumford. 

Mr.  Justice  E.  D.  Smith,  before  whom  the  action  was  tried,  in 
his  opinion,  held  the  following  propositions :  — 

"A  payment  made  under  such  circumstances  and  with  such 
motives  I  think  cannot  be  recovered  back. 

"  As  a  general  rule,  I  think  the  proposition  is  a  sound  one,  that 
when  a  claim  is  made  against  a  person  in  good  faith,  and  no  wil- 
fully false  device  or  pretence  or  representation  is  made  to  deceive 
or  mislead  him  in  respect  to  it,  or  to  prevent  his  full  examination 
and  full  determination  in  respect  to  its  validity  and  his  liability, 
and  he  is  under  no  danger  of  person  or  property,  is  not  taken  at 
any  undue  disadvantage,  or  in  any  way  prevented  or  constrained 
to  act  hastily  or  involuntarily  in  respect  to  it,  he  is  bound,  if  he 

does  not  mean  to  admit  and  allow  it,  to  resist  it  in  limine 

He  has  not  and  should  not  have  the  option  to  pay  or  discharge 
without  contest,  and  afterwards  sue  to  recover  back  such  pay- 
ment. If  he  pays  it  under  such  circumstances,  he  must  be  deemed 
to  have  made  his  election  to  regard  and  recognize  it  as  an  honest 
or  valid  claim  in  law,  and  his  payment  must  be  deemed  a  volun- 
tary one."  .... 

"  AngeU  on  Insurance,  §  409,  states  the  rule  I  think  correctly, 
that  if  after  the  loss  has  been  paid  the  insured  discovers  that 
there  was  fraud  in  the  original  contract  or  circumstances,  which 
would  have  justified  their  resistance  of  the  demand,  they  may  re- 
cover it  back;  but  if  at  the  time  they  paid  the  money  they  knew, 
or  might  upon  inquiry  have  been  informed  of  the  grounds  upon 
which  they  could  have  resisted  the  claim,  they  cannot  afterward 
recover  it  back,  for  this  would  open  the  door  to  infinite  litiga- 
tion." .... 

Theodore  Baeon  ^  M.  R.  Shelden,  for  appellants. 

S.  L.  Comstock,  for  respondents. 

Talcott,  J.  The  doctrine  that,  in  an  action  to  recover  back 
money  paid- under  a  mistake  of  fact,  the  plaintiff's  recovery  would 
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be  defeated  if  he  had  possessed  the  means  of  ascertaining  the 
truth  by  inquiry  and  investigation,  but  had  negligently  omitted 
to  make  such  investigation  and  inquiry,  though  once  prevailing, 
has  long  since  ceased  to  be  recognized  as  law  by  the  courts  at 
Westminster  Hall.  Kelly  v.  Solari,  9  M.  &  W.  54  ;^  Bails  v. 
Lloyd,  12  Q.  B.  (64  E.  Com.  L.  R.)  531 ;  Townsend  v.  Orowdy, 
8  C.  B.  (N.  S.)  477,  492.  In  the  case  last  cited  it  is  said  by 
Earle,  C.  J. :  "  It  seems  from  a  long  series  of  cases  from  Kelly  v. 
Solari  down  to  Bails  v.  Lloyd,  that  where  a  party  pays  money 
under  a  mistake  of  fact  he  is  entitled  to  recover  it  back,  although 
he  may  at  the  time  of  payment  have  had  means  of  knowledge  of 
which  he  has  neglected  to  avail  himself." 

The  former  doctrine  was  also  expressly  repudiated  by  the  court 
of  appeals  in  the  Kingston  Bank  v.  Mtinge,  40  N.  Y.  391,  and 
again  in  Buncan  v.  Berlin,  46  N.  Y.  685  ;  S.  C,  more  fully  re- 
ported in  11  Abb.  N.  S.  116. 

The  learned  judge  at  the  circuit  was  therefore  in  error  so  far 
as  his  decision  was  based  upon  the  circumstance  that  the  plaintiff 
had  the  means  of  ascertaining,  before  the  payment  of  the  money 
sought  to  be  recovered,  that  "the  policy  upon  which  the  loss  was 
paid  had  been  originally  obtained  by  fraud  and  misrepresenta- 
tion. But  we  think  the  decision  may  well  stand  upon  the  other 
grounds  stated  by  the  justice  and  found  by  him  as  a  part  of  the 
facts  in  the  case,  namely ;  the  justice  finds  :  "  That  as  the  result 
of  the  investigation  and  knowledge,  the  plaintifE  and  its  said  offi- 
cers believed  that  a  defence,  in  fact,  to  said  claim  existed  on  the 
ground  of  the  fraudulent  or  false  representations  and  conceal- 
ments of  the  said  Ira  C.  Mumford,  as  to  his  health  and  previous 
diseases,  but  thereafter,  and  on  or  about  the  second  day  of  Au- 
gust, 1870,  the  plaintiff  still  entertaining  such  belief,  voluntarily 
paid  to  the  aforesaid  executor  the  said  sum  of  five  thousand  dol- 
lars as  and  for  a  full  settlement  and  discharge  of  said  claim  under 
said  policy.  That  the  plaintifE  decided  to  and  did  make  such 
payment  in  part  because  of  the  evil  effect  which  a  resistance  of 
the  claim  would  have  on  the  reputation  of  the  company  in  the 
event  of  an  unsuccessful  resistance ;  also  from  some  expected  ben- 
efit which,  in  some  general  way,  might  result  to  the  company 
from  the  prompt  payment,  if  such  payment  was  to  be  made." 

The  principle  to  be  derived  from  all  the  cases  is,  that  the  party 
seeking  to  recover  back  money  voluntarily  paid,  and  without  any 

1  Post,  p.  583. 
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fraud  or  imposition  on  the  part  of  the  payee,  on  the  ground  that 
the  payment  was  made  under  a  mistake  of  fact,  must,  in  order  to 
recover,  have  believed  in  and  acted  on  the  faith  of  a  state  of  facts 
which  belief  turns  out  to  have  been  unfounded,  and  the  supposed 
facts  untrue.  In  Kelly  v.  Solari,  supra,  which  was  an  action  to 
recover  back  money  paid  on  a  life  policy,  it  is  conceded  that  to 
entitle  the  plaintiff  to  recover,  the  money  must  have  been  paid 
"  under  the  influence  of  a  mistake,  that  is,  upon  the  supposition 
that  a  specific  fact  is  true  which  would  entitle  the  other  to  the 
money,"  and  "  under  the  impression  of  the  truth  of  a  fact  which 
is  untrue ; "  and  in  the  case  of  The  Kingston  Bank  v.  Mtinge, 
supra,  Hunt,  J.,  delivering  the  opinion  of  the  court  of  appeals, 
says :  "  The  case  then  becomes  one  of  fact :  was  there  not  an 
error  between  the  parties  ?  And  the  determination  of  that  fact 
controls  the  result."  And  again :  "  Care  and  diligence  are  not 
controlling  elements  in  the  case.  It  is  a  question  of  fact  merely. 
The  inquiry  is,  are  the  parties  mutually  in  error,  and  did  they 
act  upon  such  mutual  mistake,  not  whether  they  ought  so  to 
have  acted." 

In  the  case  before  us,  the  finding,  which  seems  to  be  abun- 
dantly sustained  by  the  evidence,  is  not  that  the  party  paying 
acted  under  the  "  supposition  "  or  "  impression  "  that  the  policy 
had  been  fairly  obtained,  but  the  precise  contrary  ;  and  that  the 
plaintiff,  at  the  time  of  the  payment,  actually  not  only  believed, 
but  had  considerable  evidence  to  establish  the  existence  of  the 
precise  state  of  facts  which  it  now  sets  up  to  rescind  the  pay- 
ment. 

The  requirement  that,  in  order  to  defeat  such  an  action  the 
plaintiff  must  have  paid  with  a  "  full  knowledge  of  all  the  facts," 
which  is  the  language  of  some  of  the  cases,  can  mean  nothing 
more  than  full  notice  of  all  the  facts,  and  a  confident  belief  in 
their  existence ;  for  actual,  personal  knowledge  could  rarely  be 
attained.  If  the  party  paying  has  notice  of  and  believes  in  the 
existence  of  the  true  state  of  facts,  he  has  not  paid  under  any 
mistake  of  facts,  or  upon  the  faith  of  any  false  state  of  facts. 

The  appellant's  counsel  seems  to  place  great  stress  upon  the 
circumstance  that,  on  the  trial  of  this  case,  evidence  was  devel- 
oped which  showed  quite  clearly  that  the  belief  of  the  plaintiff,  at 
the  time  of  the  payment,  that  the  policy  had  been  fraudulently 
obtained,  was  correct,  which  evidence  had  not  before  been  known 
to  the  plaintiff,  but  it  seems  to  us  this  is  not  at  all  material. 
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The  plaintiff,  believing  that  a  good  defence  existed  to  the  de- 
mand, might  be  unwilling  to  encounter  the  risk  of  undertaking 
to  prove  it ;  might  doubt  whether  it  could  be  proved  with  suffi- 
cient clearness  to  secure  a  verdict,  and  for  that  reason  have  con- 
cluded that  it  was  better  to  pay  than  to  encounter  a  litigation 
which  might  prove  unsuccessful. 

In  such  case  a  payment  is  not  made  under  a  mistake  of  fact, 
but  upon  the  ground  that,  notwithstanding  the  fact,  it  is  for  the 
interest  of  the  party  paying  to  make  the  payment.  So,  too,  the 
finding  that  the  payment  was  made  not  in  reliance  upon  a  false 
beKef  as  to  the  facts,  but  from  other  motives,  inclining  the  plain- 
tiff to  the  beUef  that  it  was  for  its  interest  to  assume  the  false 
state  of  facts  to  be  true,  and  pay  without  further  question  or  in- 
quiry, is  a  sufficient  ground  for  sustaining  the  decision.  If  the 
payment  be  not  solely  in  reliance  upon'a  falsely  assumed  state  of 
facts,  but  from  mixed  motives,  so  that  the  payer,  while  not  be- 
lieving the  assumed  state  of  facts,  voluntarily  waives  all  investi- 
gation or  inquiry  in  view  of,  and  influenced  by  other  motives  to 
the  payment,  he  has  not  paid  on  the  faith  of  a  false  state  of  facts, 
and  thereby  influenced  to  the  payment,  but  upon  other  consider- 
ations. In  the  case  of  Kelly  v.  Solari,  supra.  Lord  Abinger, 
while  conceding  that,  at  the  trial,  he  had  laid  down  too  broadly 
the  rule  as  to  the  effect  of  a  party  having  the  means  of  knowl- 
edge, says :  "  There  may  be  also  cases  in  which,  although  he 
might,  by  investigation,  learn  the  state  of  facts  more  accurately, 
he  declines  to  do  so,  and  chooses  to  pay  the  money  notwithstand- 
ing ;  in  that  case  there  can  be  no  doubt  he  is  equally  bound  "  (as 
though  he  had  fuU  knowledge).  In  the  same  case,  which,  as  be- 
fore remarked,  was  an  action  to  recover  back  money  paid  as  a 
loss  upon  a  life  policy.  Baron  Rolfe  says :  "  But  I  agree  that 
Mr.  Piatt  (for  defendant)  has  a  right  to  go  to  the  jury  again  on 
two  grounds  :  first,  the  jury  may  possibly  find  that  the  directors 
had  not,  in  truth,  forgotten  the  fact;  and  secondly,  they  may 
also  come  to  the  conclusion  that  they  would  not  expose  the  office 
to  unpopularity,  and  would  therefore  pay  the  money  at  all 
events  ;  in  which  case  I  quite  agree  that  they  could  not  recover 
it  back." 

And  in  the  case  of  Townsend  v.  Crowds/,  supra,  Williams, 
J.,  says  :  "  Since  the  case  of  Kelli/  v.  Solari,  it  has  been  estab- 
lished that  it  is  not  enough  that  the  party  had  the  means  of 


278  NEW  YORK. 


Roehner  v.  Knickerbocker  Life  Insurance  Company. 


learning  the  truth  if  he  had  chosen  to  make  inquiry ;  the  only 
limitation  now  is  that  he  must  not  waive  aU  inquiry." 

The  rule  by  which  a  party  is  enabled  to  recover  back  money 
paid  under  a  mistake  of  fact  does  not  authorize  him  to  rescind  a 
payment  merely  because  he  has  changed  his  mind  in  regard  to  a 
matter  of  policy,  or  because  he  has  come  to  a  better  position,  so 
far  as  the  facilities  and  probable  result  of  a  defence  are  con- 
cerned, but  is  based  upon  the  idea  of  a  bond  fide  and  controlling 
belief  in  the  existence  of  given  facts,  under  the  influence  of 
which  he  has  been  induced  to  make  the  payment.  Such,  accord- 
ing to  the  findings  and  the  evidence,  is  not  this  case. 

The  judgment  must  be  aflirmed,  with  costs  of  appeal. 

Judgment  affirmed. 


Louise  RoEHjfSK  vs.  Knickerbocker  Life  Insurance  Co. 

(4  Daly,  512.     Common  Pleas,  New  York  City,  November,  1873.) 

Premium  note.  Demand.  — Plaintiff's  liusband  assigned  to  her,  with  the  consent  of  the  de- 
fendants, a  policy  of  insurance  on  his  Ufe,  issued  by  them.  A  clause  in  the  policy  pro- 
vided that  failure  to  pay  any  note  given  for  the  premium  should  cause  the  policy  to  be 
void,  without  notice  to  any  parties  interested  therein.  At  the  time  for  payment  of  the 
annual  premium,  (after  the  assignment  had  been  made,)  defendants  took,  in  part  payment 
thereof,  a  note  made  by  plaintiff's  husband,  dated  December  11, 1869,  payable  four  months 
after  date,  without  grace,  and  having  a  clause  providing  that  the  policy  was  to  be  void  in 
case  the  note  was  not  paid  at  maturity,  according  to  the  contract  in  said  policy.  No  de- 
mand of  payment  of  the  note  was  made,  and  on  April  12,  1870,  the  amount  of  the  note 
was  tendered  to  the  defendants,  who  refused  to  receive  it.  Held,  1.  That  no  demand  of 
payment  of  the  note  was  necessary  ;  2.  That  the  note  fell  due  on  April  11,  1870 ;  3.  That 
the  note  not  having  been  paid  at  maturity,  all  the  rights  of  the  plaintiff  under  the  policy 
were  forfeited,  and  the  policy  was  void  by  its  own  conditions. 

Appeal  by  plaintiff  from  a  judgment  entered  upon  the  decision 
of  a  judge  at  special  term. 

This  action  was  brought  against  the  defendants  to  recover  the 
value  of  a  life  insurance  policy  for  $5,000,  issued  by  them  to  the 
plaintiff's  husband  upon  his  life,  and  on  August  8,  1869,  with 
their  consent,  assigned  to  her.  The  annual  premium  of  |212  be- 
came due  on  December  11,  1869,  and  on  that  day  the  plaintiff 
delivered  to  the  defendants,  in  part  payment  thereof,  a  promis- 
sory note  made  by  her  husband,  John  Roehner,  in  the  follow- 
ing form  :  — 

"  S120.84.  New  York,  Bee.  llih,  1869. 

"  Four  months  after  date,  without  grace,  I  promise  to  pay,  to 
the  order  of  the  Knickerbocker  Life  Insurance  Company,  one  hun- 
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dred  and  twenty  dollars  and  eighty-four  cents,  at ,  with  in- 
terest, value  received  in  premium  on  policy  No.  22,617,  which 
policy  is  to  be  void  in  case  this  note  is  not  paid  at  maturity,  ac- 
cording to  contract  in  said  policy.                    John  Robhnbe." 

The  contract  in  the  policy  was  as  follows :  "  Failure  to  pay  at 
maturity  any  note  (other  than  the  annual  premium  note)  given 
for  premium,  interest,  or  other  obligation  on  this  policy,  shall  then 
and  thereafter  cause  said  policy  to  be  void,  without  notice  to  any 
party  or  parties  interested  therein." 

At  the  same  time  the  plaintiff's  husband  executed  and  delivered 
to  the  defendants  an  annual  premium  note  for  $212. 

The  note  was  not  paid  on  April  11,  1870,  but  on  the  12th, 
plaintiff  tendered  defendants  the  amount  of  the  note. 

On  August  9,  1870,  the  plaintiff's  husband  died,  and  on  Octo- 
ber 10,  1870,  she  demanded  of  the  defendants  the  return  of  the 
policy  which  had  been  delivered  to  them  at  the  time  of  the  execu- 
tion and  delivery  of  the  note,  but  the  defendants  refused  to  surren- 
der it.  In  December,  1870,  notice  and  due  proof  of  the  death  of 
John  Roehner  were  served  on  the  defendants. 

The  plaintiff  claimed  that  the  policy  was  wrongfully  detained 
by  the  defendants,  and  demanded  judgment  for  its  value,  $5,000, 
with  interest  from  October  10,  1870. 

On  the  trial,  the  defendants  tendered  to  the  plaintiff  the  notes 
given  by  her  husband,  but  she  refused  to  receive  them.  No  de- 
mand of  payment  of  the  notes  had  ever  been  made. 

The  court  ordered  judgment  for  the  defendants,  and  delivered 
the  following  opinion  :  — 

Daly,  C.  J.  The  point  involved  in  this  case  has  been  decided 
adversely  to  the  views  of  the  plaintiff  in  Robert  v.  The  New  Eng- 
land Life  Insurance  Co.  1  Disney,  355 ;  S.  Q.  2  Disney,  106.^ 
The  decision  is  expressly  in  point ;  and  being  a  case  which  was 
maturely  considered,  and  there  being  no  case  that  I  am  aware  of  to 
the  contrary,  I  shall  have  to  follow  it  for  the  purposes  of  this  trial, 
leaving  the  plaintiff,  if  so  disposed,  to  go  to  the  general  term, 
where  she  can  be  relieved  from  it,  if  she  can  satisfy  the  court,  in 
bane,  that  that  decision  was  erroneous. 

A  demand  of  payment  of  a  promissory  note  made  payable  at  a 
particular  day,  is  not  necessary  to  charge  the  maker.     Even  when 

1  Ante,  vol.  1,  p.  634  ;  S.  C,  ante,  vol.  2,  p.  141. 
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it  is  made  payable  on  a  certain  day,  at  a  particular  place,  it  forms 
no  part  of  the  contract  that  payment  is  to  be  demanded  on  that 
day,  at  that  place.  Woleott  v.  Van  Santvoord,  17  Johns.  248 ; 
Fenton  v.  Q-oundry,  13  East,  459. 

The  maker,  it  is  true,  may  show  in  an  action  upon  the  note  that 
he  was  ready  with  the  money  to  pay  it  at  the  tim^  and  place ;  but 
that  goes  only  to  the  question  of  damages.  It  will  relicTe  him 
from  the  payment  of  interest,  but  not  from  payment  of  the  note. 
The  making  of  a  note,  or  the  acceptance  of  a  bill,  as  was  held  in 
the  cases  cited,  binds  the  maker  or  acceptor  generally  and  univer- 
sally, and  there  is  no  occasion  to  demand  it  at  the  time  or  place 
of  payment  named  in  it  to  obtain  a  right  of  action  upon  it. 

The  instru.ment  which  the  plaintiff's  husband  signed  in  this  case 
was  a  promissory  note,  haviug  all  the  distinguishing  attributes.  It 
was  for  the  payment  of  a  stated  sum  of  money,  absolutely  and  at 
aU  events,  upon  a  certain  day.  It  did  not  depend  upon  any  con- 
tingency, and  was  not  payable  out  of  or  from  any  particular  fund. 
As  a  promissory  note,  therefore,  it  was  for  the  plaintiff's  husband 
to  pay  it  on  or  before  the  day  named,  and  not  for  the  defendants, 
who  were  the  payees,  to  demand  it.  A  consequence  was  attached 
to  his  failure  to  pay  it  upon  the  day  named,  which  was  expressed 
both  in  the  note  and  in  the  policy  of  insurance,  which  was,  that 
the  failure  to  pay  the  note  at  maturity  should  cause  the  policy  to 
be  void,  without  notice  to  any  party  or  parties  interested  therein. 
He  did  not  pay  it  upon  the  day  it  was  due  ;  but  the  amount  was 
tendered  to  the  defendants  upon  the  day  following,  when  they  re- 
fused to  receive  it,  regarding  the  contract  as  at  an  end  according 
to  the  condition. 

This  is  not  an  action  to  relieve  against  a  forfeiture ;  even  if 
the  condition  were  one  against  the  strict  enforcement  of  which  a 
court  of  equity  would  relieve,  which  is  by  no  means  clear.  It  is 
an  action  to  recover  upon  the  policy  upon  the  assumption  that  the 
condition  was  fulfilled  by  a  tender  of  the  money  in  time. 

It  is  claimed  that  the  note  was  not  payable  until  the  12th ;  but 
this  is  erroneous.  It  was  payable  on  the  11th.  Story  on  Promis- 
sory Notes,  213 ;  Bayley  on  Bills,  pp.  248,  249. 

Though  no  demand  of  a  promissory  note  is  necessary  to  charge 
the  maker,  it  may  be  where  some  penalty  or  forfeiture  is  to  follow 
from  the  failure  to  pay  it ;  that  being  the  rule  in  the  case  of  a 
bond  with  a  penalty  to  secure  the  performance  of  a  collateral  act ; 
Gihbs  v.  Southamy  5  Barn.  &  Ad.  913 ;  or  where  a  forfeiture  of  the 
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lease  is  to  follow  from  the  non-payment  of  rent  at  the  stipulated 
time.  But  where  the  parties,  by  their  agreement,  expressly  dis- 
pense with  the  formality  of  a  demand  or  notice,  the  dispensation 
is  operative.  Doe,  S^c.  v.  Masters,  2  B.  &  C.  490.  Thus  where  the 
stipulation  was  that  the  lease  should  end  without  further  notice 
or  demand,  it  was  held  that  no  demand  was  necessary.  Mfty 
Associates  v.  Rowland,  5  Cush.  214.  That  is  this  case  ;  the  par- 
ties having  expressly  agreed  that  the  failure  to  pay  the  note  on 
the  day  it  was  due  should  make  the  policy  void  without  notice, 
and  the  court  cannot  by  construction  make  a  different  contract 
from  what  the  parties  themselves  have  made. 

By  the  terms  of  their  agreement  the  policy  had  become  void 
on  the  12th,  the  day  when  the  plaintiff  went  to  the  defendants 
and  tendered  the  amount  of  the  note ;  and  I  utterly  fail  to  see 
upon  what  ground  or  principle  I  could  hold  that  the  condition 
was  fulfilled  by  a  tender  of  the  amount  of  the  note  on  that  day. 

It  is  claimed  that  the  defendants  cannot  treat  the  policy  as 
void  until  they  have  returned  the  annual  premium  note  of  $212, 
and  the  four  months'  note  for  $120.84.  The  defendants  were  to 
retain  the  annual  premium  note,  as  well  as  the  other  note,  until 
the  day  fixed  for  the  payment  of  the  latter ;  and,  therefore,  be- 
fore they  could  return  either,  the  breach  of  the  condition  occur- 
red by  which  the  policy  became  void.  They  are  bound,  of 
course,  to  return  these  notes  when  requested,  but  that  is  all  the 
obligation  on  their  part  that  can  arise  respecting  these  instru- 
ments ;  and  in  this  case  they  have  returned  them  by  surrender- 
ing them  upon  the  trial.  What  the  effect  upon  their  contract 
might  have  been  if  they  had  indorsed  these  notes  over,  so  as  to 
give  a  third  person  a  right  of  action  upon  them,  it  is  unnecessary 
to  consider,  as  the  defendants  have  not  done  so.  They  have 
brought  them  into  court,  and  the  plaintiff  is  entitled  to  the  pos- 
session of  them. 

As  the  enforcement  of  this  condition  struck  me  as  a  harsh 
and  not  very  creditable  procedure  on  the  part  of  the  insurance 
company  under  the  circumstances,  for  it  was  a  failure  to  pay  only 
by  a  day,  and  the  plaintiff  may  have  supposed  that  the  note 
was  payable  on  the  12th  instead  of  the  11th,  I  was  disposed,  if 
possible,  to  regard  the  agreement  to  dispense  with  notice,  as 
meaning  notice  of  an  election  on  the  part  of  the  defendants,  that 
the  pohcy  should  thereafter  be  void,  and  in  that  sense  distin- 
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guishable  from  a  demand ;  but,  upon  reflection,  I  do  not  think 
that  I  can  so  limit  it ;  for  were  I  to  hold  that  a  demand  was  un- 
necessary, it  would  be  holding  in  reality  that  notice  was  required 
to  render  the  policy  void ;  for  no  demand  of  the  note  being  nec- 
essary to  charge  the  maker,  the  demand  could  only  in  legal  effect 
operate  as  a  notice  that  if  the  money  was  not  paid  when  de- 
manded, the  policy  would  be  void.  It  would,  in  fact,  be  refusing 
to  give  effect  to  the  very  agreement  which  the  parties  had  made. 

In  Baker  v.  The  Union  Life  Ins.  Go.  43  N.  Y.  283,i  it  was 
held  that  the  note  and  the  policy  are  to  be  read  together,  where, 
as  in  the  present  case,  the  condition  is  the  same  in  both.  The 
words  of  the  condition  in  that  case  were,  that  the  policy  should 
become  immediately  void,  and  forfeit  to  the  company,  if  the  notes 
were  not  paid  at  maturity.  The  court  said :  "  The  parties  have 
agreed  that  upon  failure  to  pay  the  notes  at  maturity,  the  policy 
shall  become  immediately  void,  and  the  insurers  shall  be  released 
from  all  obligations  under  it.  The  contingency  has  happened, 
and  the  result  dictated  by  the  contract  necessarily  follows  ;  and 
courts  cannot  release  parties  from  their  own  contracts,  fairly 
made,  or  make  new  contracts  for  them."  It  appeared  in  that 
case  that  the  last  of  May  the  notes  had  been  demanded,  but  it 
does  not  appear  that  any  importance  was  given  to  that  circum- 
stance ;  the  decision  being  put  upon  the  broad  ground  that  it  was 
the  failure  to  pay  the  note  at  maturity  which  was  the  contin- 
gency that  made  the  policy  void.  In  Pitt  v.  The  Berkshire  Ins. 
Co.  100  Mass.  500,2  there  was  a  demand ;  but  I  find  nothing  in 
the  opinion  of  the  court  which  would  lead  me  to  infer  that  that 
was  material  to  give  effect  to  the  condition,  the  decision  being 
placed  solely  upon  the  ground  relied  upon  in  the  case  in  the  court 
of  appeals,  above  cited. 

In  Howell  v.  The  Kniekerlocker  Life  Ins.  Co.  3  Robt.  232,^ 
the  husband  of  the  plaintiff,  whose  life  was  insured,  made  prepa- 
rations upon  the  day  when  the  note  was  due  to  pay  it ;  but  be- 
fore he  was  able  to  do  so,  he  was  struck  with  paralysis  and  died 
the  following  day.  It  was  held  that  payment  upon  the  day 
fixed  was,  by  the  express  agreement  of  the  parties,  a  condition 
precedent  to  the  continuance  of  the  policy ;  that  it  could  be  ex- 
cused only  by  the  consent  or  act  of  the  defendants ;  and  that  to 

*  Ante,  vol.  2,  p.  125.  ^  Ante,  vol.  1.  p.  284. 

8  lb.  p.  578;  S,  C,  reversed,  ante,  vol.  2,  p.  132. 
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maintain  an  action  upon  the  policy,  it  was  incumbent  upon  the 
plaintiff  to  prove  that  the  condition  had  been  performed. 

Judgment,  therefore,  must  be  rendered  for  the  defendants. 
Judgment  entered  accordingly,  and  the  plaintiff  appealed  to  the 
court  at  general  term. 

Henry  Wehle,  for  appellant. 

Henry  W.  Johnson,  for  respondents. 

The  Court  held  that  the  judgment  was  correct,  and  approved 
the  opinion  delivered  at  special  term.  Judgment  affirmed. 


In  be  Fkaxk  F.  Nbwlakd,  a  bankrupt. 
,    (District  Court  of  United  States,  New  York,  [S.  Dist.]  1873.) 

Debtor  and  creditor.  Bankruptcy.  — A  debtor  insured  his  life  for  the  benefit  of  his  creditor 
to  the  amount  of  $4,000,  and  paid  the  premiums  thereon  until  he  {the  debtor)  was  ad- 
judged a  bankrupt.  The  creditor  now  kept  the  policy  in  force  by  making  payment  of 
the  premiums  until  the  death  of  the  debtor.  The  creditor,  having  received  a  dividend  of 
twenty  per  cent,  on  the  amount  of  the  debt,  before  the  death  of  the  insured,  less  the  sur- 
render value  of  the  policy,  now  claimed  the  entire  fund  of  insurance.  Held,  that  the 
amount  of  the  policy  should  be  applied  to  the  creditor  only  so  far  as  was  necessary  to  the 
payment  of  the  balance  of  the  debt ;  the  creditor  being  entitled  to  a  credit  for  premiums 
paid  by  her  after  the  petition  in  bankruptcy  was  filed,  with  interest. 

The  case  is  stated  in  the  opinion  of  the  court, 

Charles  M.  JEarle,  for  the  assignee. 

John  L.  Hill,  for  the  creditor. 

Blatchfoed,  J.  On  the  16th  of  April,  1872,  the  bankrupt 
filed  his  voluntary  petition  in  bankruptcy,  and  was,  on  the  23d 
of  April,  1872,  adjudged  a  bankrupt  thereon.  Among  the  debts 
proved  against  his  estate  was  one  by  Mrs.  Lucy  Van  Antwerp, 
his  mother-in-law,  on  two  promissory  notes  made  by  him,  without 
interest,  for  money  loaned  to  him  by  her  at  the  dates  of  the  notes, 
neither  of  which  notes  was  due.  The  notes  amounted  to  $4,000. 
The  proof  was  for  |8,450,  the  bankrupt  having  paid  1550  upon 
the  debt  before  his  bankruptcy.  On  the  16th  of  April,  1870,  the 
bankrupt  took  out  a  policy  of  life  insurance  on  his  life  for  |4,000, 
payable  to  Mrs.  Van  Antwerp,  as  collateral  security  for  such  debt. 
He  paid  the  premiums  on  such  policy  quarter-yearly,  to  the  time 
of  filing  his  petition.  Afterward,  and  to  and  including  the  pre- 
mium for  the  quarter  year  during  which  the  surrendered  value  of 
the  policy  was  fixed,  as  between  Mrs.  Van  Antwerp  and  the  as- 
signee in  bankruptcy,  as  hereafter  mentioned,  the  premiums  on 
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the  policy  were  paid  with  moneys  furnished  for  the  purpose  by 
Mrs.  Van  Antwerp.  In  the  schedules  to  the  bankrupt's  petition, 
and  in  the  proof  of  debt  by  Mrs.  Van  Antwerp,  the  fact  that 
the  policy  was  a  collateral  security  for  the  debt  was  set  forth. 
Prior  to  the  making  of  any  dividend  of  the  assets  of  the  estate, 
the  assignee  and  Mrs.  Van  Antwerp,  by  agreement,  submitted  to 
this  court  for  decision  the  f oUo-^ng  questions  :  — 

1.  Whether  the  assignee  can  require  Mrs.  Van  Antwerp  either 
to  surrender  the  policy  to  him  and  take  a  dividend  on  all  her 
claim,  or  to  retain  the  policy  and  withdraw  her  proof  of  debt. 

2.  If  such  election  on  her  part  cannot  be  required,  what  shall 
be  taken  as  the  value  of  the  collateral  security  to  be  deducted 
from  the  debt,  so  as  to  arrive  at  the  amount  on  which  Mrs.  Van 
Antwerp  is  to  receive  a  dividend  from  the  estate  ? 

The  court  answered  the  first  question  in  the  negative,  and  de- 
cided that  the  value  of  the  policy  to  be  deducted  from  the  debt 
must  be  taken  at  fl3.13,  which  was  the  then  cash  value  of  the 
policy  on  a  surrender  of  it  to  the  life  insurance  company.  In  re 
Newland,  7  Nat.  Bank.  Reg.  477.  The  $13.13  was  credited  on 
the  debt.  After  making  such  credit,  the  debt,  less  a  rebate  of 
interest,  stood  for  a  dividend  at  $3,208.20.  On  this  sum  a  divi- 
dend of  twenty  per  cent,  was  declared,  and  the  amount  of  such 
dividend,  $641.64,  was  paid  to  Mrs.  Van  Antwerp,  March  18, 
1873.  Mrs.  Van  Antwerp  retained  the  policy  and  kept  it  alive 
by  paying  the  premiums  which  afterwards  became  due  on  it. 
After  the  dividend  was  paid,  and  during  the  life  of  the  policy, 
the  bankrupt  died.  Prior  to  the  declaring  of  a  second  dividend, 
the  following  questions  have  been  certified  for  decision  :  — 

1.  After  crediting  the  113.13  upon  Mrs.  Van  Antwerp's  debt, 
had  the  assignee  any  further  estate,  right,  or  interest  in  the  pol- 
icy, or  has  he  now  in  the  proceeds  ?     If  yea,  to  what  extent  ? 

2.  In  case  he  has  any  such  rights,  is  Mrs.  Van  Antwerp  to  be 
allowed  for  any,  and  if  yea,  which  of  the  following  items :  (a.) 
Rebate  of  interest,  or  proportion  thereof,  since  her  notes  became 
due ;  (5.)  premiums  furnished  by  her  before  the  valuation  and 
credit  of  the  f  13.13  ;  (c.)  premiums  paid  by  her  after  that? 

3.  Can  she,  in  either  case,  retain  the  past  and  participate  in 
future  dividends,  or  can  the  assignee  require  her  to  withdraw 
from  participation  in  further  dividends  ? 

4.  If  she  is  entitled  to  the  whole  14,000  in  the  first  instance, 
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can  she  be  required  to  return,  or  in  any  way  give  the  assignee 
the  benefit  of  what  has  been  already  credited  upon  the  original 
debt,  viz. :  (a.)  the  $550  ;  (6.)  the  1641.64  received  by  her  as 
dividend  ? 

It  is  contended,  for  the  creditor,  that  the  policy  is  her  absolute 
property,  subject  to  no  equity  of  redemption  by  any  person ;  that 
the  value  of  the  policy  was  fixed,  and  deducted  from  the  debt ; 
that  thereby  the  policy  became  the  property,  with  liberty  to  her, 
if  she  chose,  instead  of  surrendering  it  and  receiving  its  surren- 
der value,  to  keep  it  alive  by  paying  premiums,  and  receive  to 
herself  its  fruits ;  that  the  right  of  the  assignee  in  the  policy 
ceased,  on  its  being  so  valued,  and  could  not  be  revived  by  the 
fact  that  she  chose  to  continue  to  pay  premiums,  when  it  never 
could  have  been  revived  if  she  had  chosen  to  surrender  it  and  re- 
ceive the  $13.13  ;  that  the  policy  would  have  been  worthless  at 
the  death  of  the  bankrupt,  had  Mrs.  Van  Antwerp  not  paid  the 
premiums  ;  that  she  took  the  risk  and  is  entitled  to  the  profit  of 
the  investment,  and  that  the  question  of  the  value  of  the  policy 
as  against  the  assignee  is  res  adjudicata,  and  cannot  be  opened. 

For  the  assignee,  it  is  urged,  that  the  equity  of  the  case  is  with 
him  ;  that  if  the  creditor  shall  receive  the  $4,000,  and  shall  retain 
the  $550  and  the  $641.64,  and  shall  receive  further  dividends 
from  the  estate,  she  will  be  more  than  paid  her  debt  in  full,  while 
the  other  creditors  will  not  be  paid  in  full ;  that  if  she  shall  re- 
pay the  $550  and  the  $641.64,  and  be  debarred  from  further  divi- 
dends, she  will  still  be  paid  in  full,  while  the  other  creditors  vnll 
not ;  that,  therefore,  by  receiving  the  amount  of  her  policy  she  is 
paid  more  than  her  debt,  and  ceases  to  be  a  creditor  ;  and  that, 
consequently,  the  assignee  should  be  declared  to  be  entitled  to  an 
interest  in  the  policy,  as  an  asset  of  the  estate,  to  the  extent  of 
the  surplus  remaining  after  paying  the  debt,  and  no  further  divi- 
dend should  be  paid  on  the  debt.  In  support  of  these  views  and 
in  answer  to  those  maintained  by  the  creditor,  it  is  insisted  that 
the  former  decision  was  only  a  direction,  made  under  circum- 
stances then  existing,  to  guide  the  assignee  in  respect  to  a  divi- 
dend ;  and  that  Mrs.  Van  Antwerp  took  nothing  but  the  right 
to  keep  the  poHcy  alive,  and  to  be  paid  in  full  out  of  its  proceeds, 
coupled  with  the  obligation  to  pay  to  the  assignee  the  surplus  of 
the  proceeds  over  the  amount  of  her  debt. 

I  am  of  opinion  that  the  position  taken  by  the  creditor  is  not 
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sound.  The  court,  in  fixing  the  113.13  as  the  value  of  the  policy, 
fixed  it  in  reference  to  its  value  as  it  then  stood,  as  a  security  cre- 
ated and  upheld  by  the  payment  of  the  bankrupt's  money,  and 
one  to  which  he  had  given  all  the  value  it  then  had.  The  deter- 
mination of  the  relations  between  the  estate  and  the  creditor  pro- 
ceeded on  the  further  basis,  that  the  policy  was  to  be  surrendered 
and  was  to  cease.  Since  that,  Jhe  creditor  has  kept  the  policy 
alive.  But  she  has  done  so  as  a  security  for  her  debt.  It  was 
only  as  a  creditor  that  she  had  such  an  interest  in  the  life  of  the 
bankrupt  as  to  make  it  possible  for  her  to  have  an  insurable  in- 
terest under  the  policy.  The  policy  was  taken  out  as  such  secur- 
ity and  has  been  continued  as  such  security.  It  is  not,  however, 
now,  and  was  not,  when  the  bankrupt  died,  the  same  security  which 
the  court  fixed  the  value  of,  and  applied  on  the  debt,  at  f  13.13. 
That  value  was  merely  the  then  value  of  the  investment  of  the 
bankrupt's  money.  The  policy  now  is  substantially  a  new  secur- 
ity. It  stands  as  it  Mrs.  Van  Antwerp  had  never  had  any  secur- 
ity under  a  policy  until  she  began  paying  the  premiums  herself 
after  the  113.13  was  credited.  Suppose  another  creditor  of  the 
bankrupt's  had,  after  his  bankruptcy  and  before  any  dividend  was 
made,  taken  out  a  policy  on  his  life  as  security  for  the  debt,  and 
the  bankrupt  had  died  before  any  dividend  was  made,  would  it 
not  have  been  necessary  and  proper  to  charge  such  creditor  with 
the  net  amount  realized  on  such  security  ?  Mrs.  Van  Antwerp 
has  substantially  taken  out  a  new  policy  since  the  bankruptcy  and 
before  a  second  dividend  is  made,  and  ought  to  credit  on  the  debt 
what  she  realizes  on  the  policy,  besides  crediting  aU  other  pay- 
ments on  the  debt,  and  when  her  debt  is  thus  paid  she  ceases  to 
be  a  creditor.  The  22d  section  of  the  bankruptcy  act  provides 
that  a  proof  of  debt  must  set  forth  whether  any,  and  what,  secu- 
rities are  held  for  the  debt,  and  must  state  that  claimant  has  not, 
nor  has  any  other  person  for  his  use,  received  any  security  what- 
ever other  than  that  set  forth ;  and  the  same  section,  and  general 
order  No.  34,  provide  for  the  reexamination  of  all  claims  and 
proofs  of  debt  at  any  time.  This  policy  was  in  the  hands  of  Mrs. 
Van  Antwerp  as  much  a  security  for  this  debt  after  (instead  of 
surrendering  it)  she  went  on  keeping  it  alive,  as  it  was  before. 

As  the  credit  of  the  $13.13  was  based  on  the  surrender  of  the 
policy,  that  sum  ought  not  to  be  credited,  the  policy  not  having 
been  surrendered.     The  debt  should  be  charged  at  its  proper 
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original  amount,  with  proper  interest.  Then  there  should  be 
credited  on  it  the  $550  with  proper  interest,  and  the  f641.64 
with  proper  interest.  The  amount  of  the  policy,  so  far  as  neces- 
sary, should  be  applied  to  extinguish  the  balance  due  on  the  debt, 
Mrs.  Van  Antwerp  having  credit  for,  and  being  refunded,  with 
interest,  the  amounts  paid  by  her  for  premiums  after  the  petition 
was  filed,  either  through  the  bankrupt  or  directly.  Out  of  the 
balance,  if  any,  then  left  of  the  policy  money,  the  assignee  must 
be  refunded  the  1550  with  interest,  and  the  $641.64  with  inter- 
est. It  is  referred  to  the  register  to  state  an  account  on  this 
basis  and  report  it  to  the  court. 


De  Camp  vs.  New  Jeesey  Mutual  Life  Insubancb  Co. 

(Circuit  Court  of  United  States,  New  York,  [S.  Dist.]  December,  1873.) 

Payment  of  premium.  Special  agent.  Intemperance.  —  Instructions  to  jury  as  to  the  ef- 
fect of  the  failure  of  an  agent,  employed  only  in  this  particular  case,  to  conform  to  his 
instructions  not  to  deliver  the  policy  before  payment  of  the  premium ;  also  as  to  the  pro- 
visions of  the  policy  concerning  the  use  of  intoxicating  liquors. 

The  case  is  stated  in  the  charge  to  the  jury. 

J.  L.  Sill  ^  A.  S.  Diossy,  for  plaintiff. 

Sandford,  Robinson  ^  Woodruff,  for  defendants. 

Shtpman,  J.  Gentlemen  of  the  jury:  This  is  an  action  to 
recover  the  sum  of  $10,000  and  interest,  being  the  amount  named 
in  a  pohcy  of  insurance  executed  by  the  defendant  upon  the  life 
of  John  H.  De  Camp,  and  payable  to  his  wife,  the  plaintiff.  It 
is  evident  from  the  testimony,  that  the  application  for  the  policy, 
dated  June  4,  1869,  was  made  by  the  defendant  and  her  husband 
at  the  suggestion  of  A.  R.  Colton,  who,  although  he  may  have 
professed  to  be  the  agent  of  the  company,  was  not  then  in  any 
way  in  their  employ ;  that  he  carried  the  application  to  the  com- 
pany, which  was  approved,  and  the  policy  produced  upon  this 
trial  was  executed  by  them  on  the  day  of  its  date,  June  5,  1869  ; 
that  the  policy  on  said  day  was  handed  to  Colton  by  the  com- 
pany, with  instructions  to  deHver  it  to  the  parties  named  therein 
only  in  event  of  the  payment  of  the  premium  to  him ;  that  he 
was  authorized  to  receive  the  premium,  and  thereupon  deliver  the 
policy;  that  no  instructions  or  information  were  communicated 
directly  to  the  De  Camps  by  the  company ;  on  the  24th  day  of 
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June  the  insured  died  ;  on  the  26th  day  of  June,  1869,  after  the 
death  of  De  Camp,  the  company  by  letter  to  Colton  revoked  the 
authority  conferred  at  the  time  of  the  execution  of  the  policy, 
Colton  having  informed  them  that  the  policy  was  not  delivered  ; 
that  the  company  never  received  from  Colton  any  portion  of  the 
premium.  These,  gentlemen,  are  conceded  facts,  or  else  so  proved 
that  there  is  no  serious  or  honest,  controversy  in  regard  to  them. 
It  is  testified  by  Mrs.  De  Camp,  that  on  the  6th  or  6th  of  June, 
Colton  delivered  the  policy  to  her  husband,  who  accepted  its  terms 
and  delivered  it  to  her,  and  promised  to  pay  the  premium  in  a  few 
days,  and  that  on  June  14th  he  did  pay  the  premium,  amount- 
ing to  $240,  to  Colton,  who  received  it  as  in  full  payment.  The 
company  produce  certain  letters  from  Colton,  which  state  that  he 
has  not  delivered  the  policy.  These  letters,  Colton  being  ac- 
cessible as  a  witness,  are  not  evidence  to  prove  that  the  policy 
was  not  delivered,  or  that  the  premium  was  not  paid  to  him, 
but  are  explanatory  simply  of  the  letters  of  the  company  in  re- 
voking the  agency. 

There  is  no  direct  evidence  on  the  subject  of  the  payment  of 
the  premium  and  the  receipt  of  the  policy,  except  that  given  by 
Mrs.  De  Camp.  The  defendant  offers  testimony  that  after  the 
death  of  Mr.  De  Camp,  the  policy  being  then  in  the  possession  of 
Colton,  the  policy  was  obtained  from  him  by  the  plaintiff  by  an 
action  of  replevin,  and  offers  testimony  to  prove  that  by  collusion 
that  policy  was  redelivered  to  Mrs.  De  Camp,  who  thus  obtained 
it  through  a  species  of  fraud.  The  plaintiff  explains  this  evidence 
by  her  testimony  that  Colton  received  the  policy  from  her  before 
the  death  of  her  husband  for  the  purpose  of  being  deposited  in  a 
safe  in  New  York,  where  she  had  other  papers,  for  safe  keeping, 
and  that  she  sued  him  subsequent  to  the  death  of  her  husband  to 
recover  its  repossession. 

The  principles  of  law  applicable  to  the  facts  in  this  part  of  the 
case  are  as  f oUows :  — 

First,  That  Colton,  prior  to  the  execution  of  the  policy,  was 
not  an  agent  of  the  defendants,  although  he  may  have  professed 
so  to  act. 

Second,  That  upon  the  execution  and  delivery  of  the  poUcy  to 
him,  he  became  the  special  agent  of  the  company  to  receive  the 
premium  and  to  deliver  the  policy  upon  such  receipt. 

Third,  That  assuming  that  the  representations  in  the  applioa- 


U.  S.  CIRCUIT   COURT,  1873.  289 

De  Camp  ».  New  Jersey  Mutual  Life  Insurance  Company. 

tion  are  true,  if  you  find  that  the  De  Camps  were  made  acquainted 
on  June  5th  or  6th  with  the  terms  of  the  policy  which  had  been 
executed  by  the  defendants,  and  accepted  those  terms,  and  paid 
$240  on  the  14th  of  June  to  Colton,  who  received  the  money  as  in 
full  payment  of  the  premium,  that  thereupon  it  became  a  perfected 
and  binding  policy,  notwithstanding  Colton  never  paid  the  money 
or  any  part  thereof  to  the  defendant.  It  is  true,  as  a  general  rule, 
that  if,  after  the  representations  were  actually  made,  a  material 
change  in  the  health  of  the  insured  occurs  before  the  contract  is 
consummated,  it  is  the  duty  of  the  parties  to  inform  the  company 
of  such  facts  ;  but. 

Fourth,  If  you  find  that  the  policy  was  executed  by  the  de- 
fendant and  handed  to  Colton,  to  be  dehvered  to  the  applicants 
upon  the  receipt  by  him  of  the  premium,  and  that  they  became 
acquainted  with  its  contents  on  the  5th  or  6th,  and  assented 
thereto,  and  promised  to  pay  the  premium  in  a  few  days  ;  that  the 
contract  then  became  consummated,  subject  only  to  the  payment 
of  the  premium,  and  that  no  duty  was  incumbent  upon  them 
thereto,  except  to  pay  the  premium,  and  upon  its  payment  within 
the  time  named  to  Colton,  the  policy  became  a  completed  contract, 
whereby  the  defendant  insured  the  life  of  De  Camp  from  June 
5,  1869,  and  that  it  was  not  obhgatory  upon  the  plaintiff  to  in- 
form the  defendant  of  any  change  in  the  health  of  her  husband, 
if  such  there  was,  which  took  place  after  the  5th  of  June  and  prior 
to  the  14th  —  you  will  then  perceive,  gentlemen,  that  in  my  view 
of  the  case,  the  fact  of  the  delivery  of  the  policy  to  Mr.  De  Camp 
on  the  5th  of  June  is  immaterial,  except  that  I  regard  it  as  im- 
portant for  the  plaintiff  to  show  that  she  actually  acquiesced  in 
the  terms  of  the  contract  prior  to  any  supposed  change  in  the 
health  of  her  husband,  and  that  there  was  an  assent  on  the  part 
of  both  plaintiff  and  defendant  to  the  terms  of  the  policy ;  that 
the  applicants  then  agreed  to  pay  the  premium,  and  did  not  leave 
the  question  of  an  acceptance  of  the  policy  an  open  one  so  as  to 
speculate  upon  the  probabilities  of  health.  If  the  terms  of  con- 
tract were  definitely  agreed  to  on  the  5th  or  6th,  naught  remains 
but  the  payment  of  the  premium,  which  was  paid  as  promised, 
and  before  the  death  of  the  insured.  I  regard  it  as  of  no  particu- 
lar moment  who  had  the  custody  of  the  pohcy  between  the  5th  and 
the  14th.  If  I  did  regard  it  as  material,  I  should  charge  you  upon 
that  point.     The  delivery  of  a  policy  is  often  a  material  point 
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when  credit  for  the  payment  is  given  or  prepayment  is  waived, 
and  when  payment  of  the  premium  is  deferred  until  after  the  loss 
occurs.  But  when  the  terms  of  the  policy  are  assented  to  by  both 
parties,  that  is,  when  the  company  executes  the  policy  and  ten- 
ders it  to  the  insured  as  the  contract  of  the  company,  and  the 
insured  examines  the  policy  and  assents  to  its  terms,  jagrees  to 
it,  and  says,  I  am  satisfied  wit^  that  contract,  I  assent  to  it,  and 
subsequently,  before  the  loss,  or  before  a  revocation  pays  the  pre- 
mium, then  it  is  immaterial  for  the  purposes  of  the  case  who  has 
the  custody  of  the  policy  for  the  time  being  before  its  payment ; 
because  it  being  a  contract  completed,  if  the  company  has  it,  it 
can  be  obtained  from  it  by  due  process  of  law,  or  if  it  is  destroyed, 
secondary  proofs  of  its  contents  can  be  exhibited  upon  the  trial. 
So  that  thus  far,  it  is  necessary  that  the  premium  be  paid  at  some 
time  either  before  or  after  the  loss.  If  this  premium  was  paid 
on  the  14th,  and  prior  to  that  time,  upon  the  5th  or  6th,  the  con- 
tract was  assented  to  on  the  part  of  the  applicants,  it  then  be- 
came a  policy  from  June  5th.  If  it  was  not  paid  on  the  14th, 
why  it  is  agreed  that  it  never  was  paid,  for  it  confessedly  has  never 
been  paid  at  any  other  time  since  that  date.  But  if  the  payment 
and  receipt  of  the  policy  was  part  of  a  collusive  and  fraudulent 
scheme,  carried  out  and  perfected  after  the  death  of  De  Camp  by 
collusive  proceedings,  arranged  between  the  plaintiff  and  Colton, 
under  which  she  got  possession  of  the  policy,  then  the  plaintiff 
cannot  recover. 

Now,  to  return  to  the  testimony.  The  testimony  upon  these 
points  comes  from  Mrs.  De  Camp.  Colton  is  not  a  witness.  You 
have  heard  the  testimony  in  regard  to  the  obtaining  possession  of 
the  policy  from  Colton  after  the  death  of  De  Camp,  or  the  re- 
covery of  the  policy,  as  the  plaintiff  would  put  it.  One  side  put 
it  that  it  was  an  obtaining  possession  for  the  first  time.  The 
other  side  says  that  it  was  obtaining  a  recovery  of  the  policy.  It 
therefore  having  been  lawfully  in  the  possession  of  Mrs.  De 
Camp,  I, shall  not  spend  much  time  —  any  time — in  recapitulat- 
ing the  testimony.  It  is  sufficient  for  me  to  say  that  if  Mrs.  De 
Camp  is  to  be  believed,  if  you  rely  upon  her  testimony,  —  and 
you  saw  and  heard  her,  —  then  she  had  a  right  to  the  possession 
of  the  policy  from  and  after  the  14th  of  June.  If  you  find  the 
question  thus  far  submitted  to  you  in  favor  of  the  plaintiff,  you 
will  proceed  to  consider  the  other  questions  in  the  case,  upon 
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which  the  plaintiff  rightfully  says  that  the  defendants  take  the 
burden  of  proof.  Mr.  De  Camp  died  on  the  24th  of  June,  and 
proofs  of  loss  were  thereafter  furnished  to  the  company.  By  the 
terms  of  the  policy,  the  representations  made  in  the  application 
by  the  applicants  in  regard  to  the  health,  history,  and  habits  of 
life  of  Mr.  De  Camp,  became  a  part  of  the  policy,  and  upon  the 
faith  of  these  representations  the  policy  was  issued,  and  if  untrue 
in  any  material  fact,  the  policy  was  avoided.  Such  statements 
are  sometimes  considered  in  law  as  warranties,  and  are  sometimes 
called  material  representations,  which  must  be  true.  The  only 
representation  upon  which  evidence  has  been  offered  by  the  de- 
fendant is  the  statement  in  regard  to  the  temperance,  and  per- 
haps the  general  health,  of  the  insured ;  but  the  statement  in  re- 
gard to  the  sobriety  and  temperance  is  the  principal  one  upon 
which  evidence  was  offered.  Whether  the  statement  in  regard 
to  which  a  question  is  here  raised  is  a  warranty  or  a  material 
representation,  the  rule  of  law  applicable  to  its  truth  is  the  same ; 
and  that  is,  that  at  the  time  of  the  application,  Mr.  De  Camp 
must  have  been,  and  be  found  by  you  to  be,  a  sober  and  temper- 
ate man  in  his  habits  in  reference  to  intoxicating  liquors,  or  the 
policy  is  avoided,  because  the  company  had  required  and  had  a 
right  to  obtain  correct  information  upon  a  point  which  they  prop- 
erly conceived  to  be  material  to  the  risk.  The  question  did  not 
inquire  whether  De  Camp  totally  abstained  from  the  use  of  hq- 
uor,  but  it  did  inquire  whether  he  was  a  sober  man ;  that  is, 
whether  he  so  far  abstained,  that  is,  whether  he  was  such  an 
abstinent  that  he  was  as  a  habit  free  from  the  excitement  which 
the  use  of  intoxicating  liquor  causes  ;  and  whether  he  was  a  tem- 
perate man  —  that  is,  was  he  habitually  so  far  free  from  the  use 
of  liquor  as  to  be  a  temperate  man.  If  the  defendant  has  satis- 
fied you,  on  the  evidence  produced,  that  these  questions  in  regard 
to  the  habits  of  De  Camp,  when  he  made  the  application,  were 
not  rightfully  answered  by  him  and  his  wife  in  the  affirmative, 
the  representations  which  De  Camp  made  were  untrue,  and  if 
untrue  in  this  material  respect,  the  company  did  not  have  a  fair 
and  honest  statement  of  the  risk  which  they  were  called  upon  to 
insure,  and  not  having  had  such  a  statement  the  policy  is  avoided. 
Now,  to  come  to  the  evidence  upon  this  point  of  representation, 
that  is,  upon  the  habits  of  Mr.  De  Camp  as  to  sobriety  and  tem- 
perance, prior  to  the  5th  of  .June.     The  evidence  on  the  part  of 
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the  defendants  —  who,  as  I  have  said,  take  the  burden  of  proof  — 
is  Mrs.  De  Camp's  statement  before  the  coroner's  jury,  the  evi- 
dence of  the  two  Romers,  and  the  fact,  and  the  inferences  which 
they  would  draw  from  this  fact,  to  wit,  that  assuming  that  he 
died  on  the  24th  of  June  from  the  effect  of  intoxicating  hquor 
and  stimulants,  it  is  not  credible  that  the  use  of  liquor  for  so  short, 
a  time  as  from  the  5th  to  the  24th  of  June  could  have  produced 
such  serious  results.  Now,  the  evidence  on  the  other  side  is  that 
of  various  witnesses,  and  of  the  picture  which  has  been  produced 
before  you,  and  which  was  taken  after  the  application,  and  which, 
as  the  plaintiff  claims,  shows  that  at  that  time,  even  after  the 
application,  and  after  he  began,  as  the  defendants  say,  to  use  liq- 
uor, shows  that  he  was  in  apparent  good  health  and  free  from 
outward  and  visible  marks  of  intoxicating  drink.  The  evidence 
on  the  other  side  consists  of  various  witnesses  who  were  produced 
by  them.  In  the  first  place,  Judge  Roberts,  Mills,  Cochran,  and 
the  clerk  of  the  Board  of  Supervisors,  the  various  ladies  who  were 
produced  upon  the  trial,  and  the  other  gentlemen  living  in  and 
about  Rye,  whose  names  I  cannot  at  this  moment  recall,  but 
which  you  will  recollect  upon  reflection,  together  perhaps  with 
the  last  witness,  the  young  man  who  had  known  him  during  boy- 
hood and  who  had  contiaued  his  acquaintance  from  that  time 
down  to  the  time  of  his  death.  These  witnesses  testify,  as  the 
plaintiff  says,  that  De  Camp's  habits  during  the  time  that  he 
lived  at  Rye  were  uniformly  those  of  a  temperate  and  sober  man. 
You  will  examine  the  evidence  and  ascertain  whether  the  defend- 
ants have  made  out  this  point  by  a  preponderance  of  proof. 

The  next  condition  of  the  policy  is  that  if  the  insured  shall  die 
from  the  habitual  use  of  intoxicating  liquors,  the  policy  is  avoided. 
In  this  condition  they  stipulate  that  the  cause  of  the  death  shall 
not  be  the  habitual  use  of  liquor  voluntarily  taken  by  the  insured. 
I  am  asked  to  charge  that  these  conditions  are  to  be  construed 
strictly  against  the  company.  In  cases  where  the  construction  of 
language  is  the  matter  of  any  doubt,  and  where  the  meaning  is 
ambiguous,  that  rule  has  been  laid  down  by  the  courts,  and  is  a 
correct  one.  In  cases  where  the  meaning  is  plain  and  the  words 
are  simple,  the  rule,  while  it  exists,  is  not  so  important ;  but  each 
word  and  adjective  is  material  and  is  to  be  considered.  The  pol- 
icy is  substantially  "  that,  if  the  insured  shall  die  by  the  habitual 
use  of  intoxicating  liquors  ;  "  the  adjective  "  habitual "  is  material. 
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It  was  inserted  deliberately  by  the  defendants  in  their  contract, 
and  has  its  meaning.  I  do  not  suppose  that  if  a  uniformly  tem- 
perate man  should  be  overcome  with  liquor,  and  die  in  conse- 
quence of  a  single  debauch,  he  could  be  said  to  die  in  consequence 
of  the  habitual  use  of  liquor.  But  it  is  not  for  me  to  say  how 
long  the  use  of  liquor  must  be  considered  to  make  it  habitual. 
You  are  to  judge  of  this  fact  as  of  any  other  fact  in  thes  case.  The 
law  very  frequently  requires  juries  to  find  what  is  a  reasonable 
time  ;  there  are  numerous  instances  where  juries  are  called  upon 
to  examine  questions  of  that  sort.  And  so  you  are  to  determine 
in  case  this  man  did  die  by  use  of  intoxicating  liquor,  whether  it 
had  become  habitual  or  whether  it  was  a  temporary  thing,  and 
you  are  also,  permit  me  to  say,  permitted  to  find,  if  you  choose, 
that  [the  assured  died  from]  the  use  of  liquor  between  the  5th  and 
24th,  or  if  you  choose  to  find  that  the  use  of  liquor  for  three  weeks 
is  a  habitual  use,  you  are  permitted  to  do  so.  It  is  a  thing  en- 
tirely within  your  power.  The  testimony  of  the  defendants  is, 
that  the  death  was  caused  by  the  excessive  use  of  alcoholic  liquors 
and  opiates,  and  that  statement  is  contained  in  the  physician's 
certificate  of  death,  and  is  exactly  or  substantially  contained  in 
the  verdict  of  the  coroner's  jury.  Now,  in  regard  to  the  manner 
of  his  death,  if  De  Camp  used  liquors  habitually  and  excessively, 
and  used  opiates  also,  for  the  purpose  of  allaying  the  excitement 
of  the  liquor,  and  they  combined  to  cause  and  did  cause  his 
death,  and  the  liquor,  directly,  materially,  and  effectually  con- 
tributed to  his  death,  then  the  policy  was  avoided.  If  you  find 
that  he  used  an  undue  quantity  of  liquor  habitually,  and  in  the 
wild  and  excited  state  which  liquor  created  resorted  to  overdoses 
of  opiates  to  produce  quiet,  and  so,  from  the  combined  effect  of 
these  stimulants  and  narcotics  died ;  and  observe  this  :  if  you  find 
that  the  stimulants,  that  is  liquors,  directly,  materially,  and  ef- 
fectively contributed  to  his  death,  then  the  policy  is  not  binding 
upon  the  company. 

Before  considering  the  testimony  I  will  refer  to  a  point  made 
by  the  defendant  in  regard  to  the  proofs  of  loss.  The  defendant 
claims  that  the  physician  stated  in  his  proofs  of  loss  that  the 
cause  of  his  death  was  what  I  have  stated,  that  is,  that  he  died 
from  the  exhaustion  produced  by  the  over  use  of  alcoholic  liquors 
and  opiates ;  that  is  substantially  it ;  that  this  was  in  violation  of 
one  of  the  conditions  of  the  company,  and  the  applicant  is  bound 
by  the  statement  of  the  physician's  certificate.     I  am  aware  that 
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it  has  been  held  in  a  fire  policy  that  where  the  applicant  makes 
himself  a  sworn  statement  in  his  proofs  of  loss,  required  to  be 
given  by  the  terms  of  the  policy,  he  is  bound  by  that  statement. 
All  that  the  claimant  is  called  upon  in  the  policy  to  give,  is  to 
give  due  notice  and  proof  of  the  death  or  loss.  The  form  is  not 
stated.  It  is  not  incumbent  upon  her  by  the  terms  of  the  policy 
to  give  a  physician's  certificate,  Although  it  is  proper  for  the  com- 
pany to  ask  it,  and  proper  for  her  to  comply  with  it ;  but  if  she 
does  give  it,  is  she  concluded  by  the  statement  of  the  attending 
physician  ?  I  think  not.  It  is  not  her  statement.  She  furnishes 
it  simply  to  comply  with  the  request  of  the  company.  If  she  was 
concluded  she  might  be  injured,  where  there  was  no  fraud,  on  the 
part  of  the  physician,  but  where  the  physician  was  simply  mis- 
taken, and  she  might  be  therefore  entirely  remediless  when  she 
had  a  good  case.  It  is  evidence  which  you  should  consider  and 
look  at  carefully.  You  are  to  give  it  weight.  It  was  given  at 
the  time  with  knowledge  of  the  circumstances ;  it  was  given 
under  the  solemnity  of  an  oath  ;  it  was  given  when  the  physician 
was  aware  of  the  importance  which  would  be  attributed  to  it  by 
the  company,  and  in  a  pecuniary  matter  of  no  ordinary  impor- 
tance ;  and,  on  the  other  hand,  it  was  not  given  under  the  criti- 
cism of  a  cross-examination.  This  point  of  the  manner  in  which 
De  Camp  came  to  his  death  is  the  great  and  only  leading  fa^t  in 
which  a  conflict  of  testimony  arises  in  the  case.  On  the  one  hand 
there  is  the  statement  of  Dr.  Johnson,  Mrs.  De  Camp's  evidence 
before  the  coroner's  jury,  the  verdict  of  the  jury,  the  testimony 
before  you  of  three  or  four  physicians  —  how  many  I  don't  recol- 
lect —  and  the  fact  that  he  did  die  in  this  sudden  manner,  and 
that  as  the  defendant  would  claim  he  could  not  have  died  in  this 
sudden  and  untimely  manner  unless  there  had  been  more  liquor 
used  by  him  than  is  disclosed  by  the  other  side.  On  the  other 
hand,  the  plaintiff  says  that  the  physicians,  including  Dr.  John- 
son, do  not  verify  the  physician's  certificate ;  that  Mrs.  De  Camp's 
testimony  is  of  no  weight  before  the  coroner  on  account  of  her 
excitement  and  the  state  of  mind  in  which  she  was  thrown  by  the 
sudden  death  of  her  husband,  and  the  fact  that  she  was  summoned 
before  the  coroner's  jury  under  the  circumstances  of  the  case ; 
that  Mrs.  De  Camp  now  testifies  with  reliance  and  self-possession, 
and  differs  from  her  former  testimony ;  that  the  experts  are  of  the 
opinion  that  the  symptoms  of  the  post  mortem  do  not  point  to 
alcoholism  as  the  cause,  or  as  one  of  the  causes  of  death.     They 
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further  show  that  his  death  was  caused  by  a  high  state  of  mental 
excitement  in  consequence  of  domestic  complication,  aggravated 
by  the  use  of  Hquor,  in  not  large  quantities,  and  mainly  by  ex- 
haustion produced  by  very  severe  and  overdoses  of  narcotics  taken 
to  allay  that  excitement. 

Now,  gentlemen,  I  do  not  consider  it  my  duty  to  analyze,  —  to 
go  through  the  testimony  upon  the  one  side  and  the  other,  and 
take  up  the  witnesses  and  analyze  them.  I  think  that  you  are 
to  look  carefully  at  the  physician's  certificate  and  the  verdict  of 
the  coroner's  jury,  and  the  testimony  offered  upon  that  subject ; 
you  are  to  look  carefully  and  weigh  the  testimony  offered  on  the 
other  side ;  each  item  of  it ;  aU  of  it.  You  have  heard  all  the 
testimony.  It  is  not  for  me  to  decide  upon  this  question  of  fact,, 
and  it  is  not  for  me  to  indicate  on  this  question  of  fact.  It  is  for 
you  to  decide,  without  any  sort  of  prejudice  in  favor  of  or  against 
either  of  these  parties,  but  simply  upon  the  evidence  presented 
before  you.  If  you  find  for  the  plaintiff,  you  will  find  the  sum 
of  $10,000  and  interest  from  the  expiration  of  ninety  days  after 
the  rendition  of  the  proofs  of  loss,  and  that  date  I  have  forgotten. 

Mr.  Hill.  The  26th  of  October,  1869,  — that  is,  the  expira- 
tion of  the  ninety  days. 

The  Cohbt.  If  you  find  for  the  plaintiff  you  wiU  find  the 
sum  of  110,000  and  interest  from  the  26th  of  October,  1869. 

Is  there  any  point  which  I  have  omitted  to  charge,  desired  by 
either  of  you  ? 

Mr.  Hill.  I  will  only  call  your  honor's  attention  to  a  single 
fact,  that  the  certificate  of  Dr.  Johnson  was  given  upon  the  same 
basis  of  facts  upon  which  he  gave  his  opinion  at  the  coroner's  in- 
quest, which  statement  of  facts  has  been  materially  changed  by 
the  evidence  here  produced. 

The  Cotjet.  Well,  that  is  evidence,  and  they  have  got  to 
weigh  that  evidence ;  I  cannot  do  it ;  they  must  do  it. 

Mr.  Hill.  I  will  ask  your  honor  to  charge  them,  that  if  Mrs. 
De  Camp  innocently  relied  upon  the  apparent  authority  to  be 
reasonably  inferred  from  Colton's  possession  of  the  policy,  and 
for  that  reason  was  induced  to  postpone  the  immediate  payment 
of  the  premium,  the  company  became  bound  upon  the  delivery  of 
the  policy  to  her  in  the  first  instance. 

^  The  Couet.  However  that  might  be  as  an  abstract  ques- 
tion of  law,  I  do  not  think  it  is  material  in  this  case,  because,  if 
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her  testimony  is  to  be  believed,  she  did  pay  the  premium,  and 
that  ended  that  business. 

Mr.  Hill.  I  am  in  doubt  whether  I  ought  to  have  called  your 
honor's  attention  to  a  single  word,  your  charge  has  been  so  fuU., 
but  in  a  little  different  manner  from  the  propositions  which  I 
have  made,  —  that  there  is  no  conflict  in  the  evidence,  but  that 
Colton  delivered  this  policy  on  "the  5th  or  6th  of  June,  1869, 
without  exacting  the  prepayment  of  the  premium,  which  act  was 
sufficient  of  itself  in  law  to  justify  the  belief  that  the  term  of 
credit  for  the  premium  was  extended,  and  the  condition  of  the 
policy  in  this  respect  waived,  and  by  Mrs.  De  Camp  accepting 
the  policy  with  that  understanding,  the  contract  became  valid  and 
operative  immediately  upon  the  company. 

The  Cotjkt.  This  is  one  of  the  same  propositions.  I  think 
I  have  charged  the  jury  fully  upon  that  point. 

Mr.  Hill.  There  is  only  one  thing  more  substantially.  I 
suppose  that  any  question  of  exception  may  arise  after  the  jury 
have  retired,  so  that  I  do  not  care  to  prolong  the  discussion  now, 
—  that  the  maxim  of  natural  justice  here  applies  with  full  force ; 
that  he  who  without  intention  of  fraud  has  enabled  a  person  to 
do  an  act  which  is  injurious  either  to  himself  or  to  another  inno- 
cent party,  shall  himself  suffer  the  injury  rather  than  that  the 
innocent  party  who  has  placed  confidence  in  him  should  suffer. 

The  Court.  That  is  one  of  the  same  class  of  propositions 
which,  as  I  have  already  said,  however  true  they  might  be  as  ab- 
stract propositions,  are  not  material  in  this  case. 

Mr.  Hill.  There  is  only  one  word  more.  I  will  ask  your 
honor  to  charge  that  the  statements  of  this  application,  if  hon- 
estly made  by  Mr.  De  Camp,  are  not  warranties. 

The  Court.  I  can  only  charge  that  they  are  representa- 
tions, and  they  must  be  true.  If  a  party  makes  representations 
which  are  material,  they  must  be  true ;  they  cannot  avoid  it  by 
saying  that  they  did  not  know  what  they  were  talking  about. 

Mr.  Robinson,  after  some  preliminary  remarks :  I  now  ask 
you  to  call  the  attention  of  the  jury  to  the  fact  that  Mrs.  De 
Camp  served  such  a  statement  (the  certificate  of  the  physician 
and  the  verdict  of  the  coroner's  jury)  some  time  after  the  death 
of  the  party,  in  which  statement  it  appeared  that  a  contributing 
cause  of  the  death  of  De  Camp  was  the  use  of  intoxicating 
liquors  ;  and  that  they  shall  take  the  circumstances  into  consider- 
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ation  in  determining  the  cause  of  his  death.  I  merely  wish  that 
your  honor  would  call  attention  to  that  as  well  as  to  the  certifi- 
cate of  the  physican. 

The  Court.  I  intended  to  say  that  the  proofs  of  loss  contain 
both  the  physician's  certificate  and  the  verdict  of  the  coroner's 
jury,  which  was  intended,  I  suppose,  to  be  an  accurate  transcript 
of  the  verdict. 

Verdict  for  the  plaintiff  for  the  whole  amount  claimed. 


WoELD  Mutual  Life  Insurance  Co.  vs.  The  Bund  "  Hand 
IN  Hand,"  Albert  Elsassee,  Ferdinand  Seidel,  and 
New  York  Life  Insurance  Co. 

(Superior  Court,  New  York  City.    Special  Term,  December,  1873.) 

Injunction  continued  to  restrain  the  defendants,  the  Bund,  and  Elsasser  and  Seidel,  offi- 
cers thereof,  from  transferring  their  insurances  from  the  plaintiffs'  office  to  that  of  the 
New  York  Life  Insurance  Co. 

Motion  to  continue  injunction.  The  case  is  stated  in  the 
opinion. 

Prentice  ^  Mather,  for  plaintiffs. 

Reynurt  ^  Fullerton,  Knox  ^  Orogby,  for  defendants. 

Frbbdman,  J.  The  defendant.  Bund  "  Hand  in  Hand,"  is  a 
corporation  incorporated  under  and  in  pursuance  of  an  act  enti- 
tled "An  act  for  the  incorporation  of  societies  or  clubs  for  certain 
social  and  recreative  purposes,"  passed  April  .11,  1865.  Its  ob- 
ject is  to  provide  relief  to  sick  and  poor  members,  and  to  effect 
insurance  on  the  lives  of  all  members  in  a  legally  incorporated 
life  insurance  company.  To  carry  out  this  object,  the  said  Bund 
"  Hand  in  Hand,"  on  or  about  the  4th  of  April,  1872,  entered 
into  a  contract  with  the  plaintiff  whereby  the  latter  agreed  to  in- 
sure the  lives  of  all  the  members  of  the  Bund  who  should  be  ac- 
cepted by  the  plaintiff,  at  the  rate  of  the  regular  premiums  estab- 
lished or  to  be  established  by  the  plaintiff ;  to  accept,  through  the 
instrumentality  of  the  Bund,  payment  of  the  said  premiums  in 
weekly,  monthly,  or  quarterly  instalments ;  and  to  grant  to  the 
Bund  certain  commissions  and  allowances  for  procuring  the  busi- 
ness and  actively  assisting  in  its  management.  The  contract  con- 
tains minute  provisions  as  to  the  rights  and  duties  of  the  con- 
tracting parties,  and  of  the  holders  of  the  policies  to  be  issued 
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under  it.  They  are  too  numerous  to  be  noticed  in  detail.  The 
plaintiff  agreed,  among  other  things,  not  to  allow  within  the  ter- 
ritorial limits  of  the  States  of  New  York,  New  Jersey,  and  Con- 
necticut the  same  terms  to  any  other  organization  that  might 
enter  into  competition  with  the  Bund.  The  latter  bound  itself 
not  to  insure  its  members  in  any  other  than  plaintiff's  company. 
It  was  also  mutually  agreed  that  as  long  as  the  Bund  did  not 
number  twenty  thousand  paying  members  and  a  single  policy 
remained  in  force,  the  contract  should  never  be  dissolved. 

By  the  terms  of  the  constitution  of  the  Bund,  the  commissions 
to  be  allowed  by  the  plaintiff  were  to  pass  into  the  treasury  of 
the  Bund  and  to  constitute  a  fund  from  which  members  in  certain 
cases  should  derive  certain  benefits ;  and  the  contract  with  the 
plaintiff  was  regarded  as  offering  such  inducements  to  members, 
that  the  fact  of  its  execution  was  incorporated  into  the  constitu- 
tion of  the  Bund,  and  announced  to  the  world  in  the  following 
language :  — 

"  The  Bund  has  made  a  contract  with  the  World  Mutual  Life 
Insurance  Company,  an  old,  legally  incorporated  life  insurance 
company,  well  known  to  the  public  for  its  solidity,  wherein  are 
secured  to  the  society  :  — 

"  (a.)  A  lower  rate  ; ' 

"  (6.)  The  agent's  commission  ; 

"  (c.)  The  necessary  printing,  and 

"  (cZ.)  An  allowance  for  management,  increasing  with  the  in- 
crease of  membership." 

Under  this  contract  the  Bund  effected  insurance  on  the  lives  of 
about  fifteen  hundred  of  its  members,  so  that  said  society  became 
a  highly  important  branch  of  plaintiff's  business.  This  result 
was  obtained  by  the  plaintiff  at  great  cost  and  labor,  by  extend- 
ing at  all  times  liberal  aid  to  the  Bund,  and  by  making  liberal 
advances  to  the  agents  of  the  Bund  to  be  repaid  from  future 
earnings. 

For  reasons  not  necessary  to  discuss,  the  relations  between 
these  two  corporations  have  become  highly  unpleasant,  and  the 
Bund  has  taken  some  steps  to  transfer  its  insurance  business  to 
the  New  York  Life  Insurance  Company.  It  is  true  that  no  con- 
tract to  this  effect  has  yet  been  executed.  But  the  evidence  is 
clear  and  convincing  that  the  execution  of  one  is  contemplated, 
and  that  negotiations  for  that  purpose  were  had ;   the  evidence 
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also  shows  that  an  agitation  has  been  set  on  foot  by  some  of  the 
officers  of  the  Bund  to  induce  the  members  of  that  corporation  to 
suffer  their  policies  in  plaintiEE's  company  to  lapse,  and  then  to 
effect  a  new  insurance  in  the  New  York  Life  Insurance  Com- 
pany. ^  ^  i  ^ 

I  have  searched  in  and  outside  of  the  contract,  by  which  the 
rights  of  the  parties  are  to  be  determined,  for  some  justification 
of,  or  legal  excuse  for  such  conduct,  but  have  not  been  able  to 
discover  any.  Upon  this  point  the  burden  of  proof  is  with  the 
Bund.  The  circumstances  relied  on  as  constituting  breaches  of 
the  contract  on  the  part  of  the  World  Mutual  Life  Ins.  Co., 
namely,  delay  in  passing  upon  applications  for  insurance,  the  re- 
jection of  certain  applications,  &c.,  &c.,  seem  to  be  matters  which, 
under  the  contract,  rested  wholly  in  the  discretion  of  that  com- 
pany. They  might  have  been,  and  if  they  constitute  real  griev- 
ances, should  have  been  submitted  to  the  board  of  conference 
provided  for  in  the  contract ;  but  the  Bund  did  not  see  fit  to  re- 
sort to  this  remedy.  Nor  can  the  "World  Mutual  Life  Ins.  Co.  be 
tried  in  this  action  upon  charges  of  insolvency  and  reckless  man- 
agement of  its  own  corporate  affairs.  If  true,  these  charges 
should  be  made  and  submitted  to  the  authorities  charged  by  law 
with  the  duty  of  investigating  them  and  taking  suitable  action 
thereon.  Before  they  are  thus  established,  the  Bund  is  not  in  a 
position  to  urge  simply  the  precarious  condition  of  said  company 
as  a  matter  of  defence,  because  it  might  readily  have  provided  in 
the  contract  itself  for  such  a  contingency,  or  for  the  right  of  ter- 
minating the  contract  for  certain  causes  upon  certain  conditions. 
Instead  of  doing  so,  it  seems  to  have  been  the  clear  intent  and 
deliberate  purpose  of  the  Bund  that  its  fortunes  should  be  indis- 
solubly  connected  with  the  fortunes  of  the  World  Mutual  Life 
Ins.  Co.  In  view  of  this  fact,  I  have  no  power  to  make  a  new  or 
different  contract  for  the  parties. 

Now  it  may  be  that  many  members  of  the  Bund  are  desirous 
of  severing  their  connection  with  the  plaintiff,  and  if  in  the  ex- 
ercise of  their  own  individual  judgment  they  should  see  fit  to 
suffer  their  policies  to  lapse,  and  to  take  out  new  ones  in  the 
New  York  Life  Ins.  Co.,  neither  the  plaintiff  nor  the  Bund  can 
complain.  But  neither  the  Bund  nor  any  of  its  officers  has  the 
right  to  influence  them,  directly  or  indirectly  in  this  respect.  AU 
corporate  action  to  this  end  is  unlawful.     Nor  can  any  person, 
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while  holding  an  official  position  in  the  Bund,  be  permitted,  un- 
der the  plea  of  individual  action,  to  produce  this  result,  or  to  reap 
any  advantage  or  benefit  from  such  action.  Even  if  sufficient 
cause  existed  for  which  a  court  of  equity  could  grant  a  dissolution 
of  the  contract,  yet,  as  long  as  the  ability  on  the  part  of  the 
plaintifE  to  fulfil  its  part  of  the  contract  continued,  such  dissolu- 
tion, in  view  of  the  fact  that  there  are  unadjusted  accounts  be- 
tween the  parties  and  a  balance  due  to  the  plaintifE  could  be  de- 
creed only  after  an  accounting  and  a  restitution.  He  who  seeks 
equity  must  do  equity.  So  if  at  any  time  plaintiff  should  for  any 
reason  become  incapacitated  from  performing  its  duties  under  the 
contract,  the  Bund  may  have  relief  on  a  proper  application  for 
that  purpose  and  upon  such  terms  as  may  be  just.  But  no  such 
relief  is  prayed  for  in  the  answer.  The  Bund  and  the  defend- 
ants, Elsasser  and  Seidel,  who  are  officers,  simply  deny  the 
breach  of  contract  alleged  against  them,  and  then  they  aver  a 
breach  on  plaintiff's  part  for  which  they  claim  damages.  Their 
position  in  this  respect,  as  the  case  now  stands,  is  not  a  tenable 
one. 

The  injunction  as  modified  does  not  affect  the  business  or  prop- 
erty of  the  Bund  generally,  but  restrains  only  the  unlawful  ac- 
tion above  referred  to.  Upon  well  settled  principles  of  equity 
jurisprudence,  the  plaintiff  has  shown  itseK  entitled  to  its  contin- 
uance until  the  final  determination  of  the  rights  of  the  parties 
upon  the  trial,  and  the  motion  must  therefore  be  granted  and  the 
injunction  continued  with  ten  dollars  costs. 


Swift,  appellant,  vs.  Massachusetts  Mutuai  Life  Inshe- 

ANCE  Co. 

(  2  N.  Y.  Supreme,  302.     December,  1873.) 

Sepresentations.  Question  of  fact.  Construction  of  langtiage.  Declarations,  —  In  an  ap- 
plication bj'  plaintifE  for  insurance  on  the  life  of  her  husband,  she  stated  that  he  was  in 
good  health,  and  usually  had  good  health ;  that  she  had  not  concealed  any  material  fact  in 
relation  to  his  health.  To  a  question  whether  his  parents,  brother,  or  sister  had  been  af- 
flicted with  scrofulous  disease,  she  answered  no.  To  another  question  she  answered  that 
his  mother  died  of  scrofula.  She  further  stated  that  one  of  his  brothers  died  of  an  unknown 
disease,  and  one  of  his  sisters  of  disease  of  the  blood.  She  was  not  asked  if  her  husband 
ever  had  scrofula.  The  insured  person  told  the  examining  physician  of  the  company  that 
his  mother  died  of  scrofula,  and  in  reply  to  a  question  said  he  never  had  any  of  that  dis- 
ease that  he  was  aware  of.     He  died  about  nine  months  after   the  issue  of  the  policy 
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of  an  abscess  caused  by  scrofula.  Evidence  was  given  tending  to  show  that  the  insured 
had,  on  several  occasions  some  years  previous  to  insuring,  been  in  feeble  health.  Other 
evidence  showed  that,  with  one  or  two  exceptions,  his  general  health  had  always  been 
good,  and  had  been  especially  so,  with  the  exception  of  a  slight  lameness,  for  about  four 
years  immediately  preceding  the  issue  of  the  policy.  Held,  that  the  question  whether 
plaintiff  and  the  insured  misrepresented  the  true  condition  of  the  health  of  the  insured  jvas 
one  of  fact  for  the  jury.  Held,  aho,  that  the  statement  that  the  parents,  brothers,  or  sis- 
ters of  the  insured  had  not  been  afflicted  with  scrofulous  disease,  taken  in  connection  with 
the  statement  that  his  mother  died  of  scrofula,  and  his  sister  of  disease  of  the  blood,  was 
not  untrue  in  such  a  way  as  to  avoid  the  policy. 

At  the  time  the  insured  was  examined  he  had  an  abscess.  Held,  that  it  was  for  the  jury  to 
determine  whether  he  acted  in  good  faith  in  the  representations  that  he  had  no  symptoms 
of  scrofula  that  he  was  aware  of. 

It  was  in  evidence  that  the  word  "  unknown  "  disease  was  inserted  in  the  application  by  de- 
fendant's agent,  in  lieu  of  the  statement  actually  made,  that  the  party  did  not  know  of 
what  disease  the  brother  died.  Held,  that  it  was  for  the  jury  to  determine  what  con- 
struction should  be  put  upon  the  word  "  unknown,"  whether  as  referring  to  the  knowledge 
of  the  party,  or  of  everybody. 

Statements  made  by  the  insured  to  others  than  the  insurance  company  and  the  physician 
in  relation  to  his  health,  held,  admissible. 

Appeal  from  a  judgment  of  nonsuit  ordered  at  the  Genesee 
Circuit. 

On  the  25th  of  August,  1870,  the  defendant  issued  a  policy  in- 
suring the  life  of  William  P.  Swift  to  the  plaintiff,  who  was  his 
wife,  in  the  sum  of  |3,000.  The  premium  was  paid  on  said  pol- 
icy until  his  death,  in  May,  1871. 

Proof  of  the  death  was  duly  made  by  the  plaintiff,  but  the  de- 
fendant refused  to  pay,  on  the  ground  that  there  had  been  false 
representations  made,  as  to  the  health  and  condition  of  said  Swift, 
and  matters  material  to  the  risk  had  been  concealed  from  it,  by 
reason  whereof  the  policy  became  void. 

The  cause  was  tried  at  a  circuit  court  held  in  Genesee  County, 
and  the  plaintiff  was  nonsuited.  From  that  judgment  she  ap- 
pealed. The  allegations  of  the  complaint  being  admitted  by  the 
answer,  the  defendant  was  permitted  to  open  the  case. 

The  defendant  gave  in  evidence  a  paper,  called  a  declaration, 
signed  by  the  plaintiff,  being  a  statement  of  her  desire  to  insure 
the  life  of  her  husband,  and  that  he  was  thirty  years  of  age,  and 
was  in  good  health,  and  did  usually  enjoy  good  health  ;  and  that 
the  answers  to  the  interrogatories  annexed  to  said  declaration  were 
true,  and  that  she  had  not  concealed  or  withheld  any  material  fact 
in  relation  to  his  health,  habits  of  life,  or  condition,  which  might 
render  an  assurance  tin  his  life  more  than  usually  hazardous,  or 
with  which  the  directors  ought  to  be  made  acquainted  ;  and  she 
declared  that  her  answers  should  be  the  basis,  and  form  part  of  the 
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contract  or  policy  with  said  company,  and  she  warranted  such  an- 
swers to  be  true,  and,  if  not  true,  she  agreed  that  the  pohcy 
should  be  void. 

The  plaintiff  was  asked  if  her  husband  ever  had  either  of  twenty 
diseases  enumerated  in  the  questions,  of  which  scrofula  was  not 
one,  and  she  answered  in  the  negative. 

She  was  asked  whether  the  parents,  brothers,  or  sisters  of  her 
husband  had  been  afflicted  with  insanity,  or  with  pulmonary, 
scrofulous,  or  any  constitutional  disease,  and  she  answered  no. 

She  was  asked  if  his  parents  were  dead,  and  she  answered  that 
his  mother  died  at  the  age  of  forty,  of  scrofula. 

She  was  asked  how  many  brothers  her  husband  had ;  she  an- 
swered three,  and  that  they  had  died,  one  at  the  age  of  eighteen, 
one  at  nineteen,  and  one  at  twenty-six.  The  one  who  died  at  the 
age  of  nineteen,  died  of  an  unknown  disease  ;  the  other  two  died  of 
wounds  received  in  the  army.  She  was  asked  how  many  sisters 
he  had,  how  many  were  dead,  and  the  causes  of  their  death.  She 
answered  that  he  had  two  sisters :  one  living,  aged  forty-one ; 
the  other  died  at  the  age  of  fourteen,  of  disease  of  the  blood. 

The  defendant  proved  by  several  witnesses  that  in  1861,  the 
deceased  entered  the  army  as  a  soldier,  and  was  then  feeble,  but 
was  not  in  the  hospital ;  after  he  left  the  army  he  was  well  a  good 
deal  of  the  time,  and  part  of  the  time  unwell.  He  was  lame  from 
a  sore  in  the  groin,  in  1869,  for  several  weeks.  In  the  spring  of 
1870  he  was  unwell,  and  some  of  the  time  lame.  In  1869,  he 
was  confined  to  his  bed  a  good  deal  of  the  time  for  two  or  three 
months.  The  sore  in  the  groin  healed  up,  but  often  would  break 
out  again. 

The  brother  of  Swift,  aged  nineteen,  died  when  he.  Swift,  was 
a  lad,  of  scrofula ;  it  settled  in  the  knee  ;  the  leg  had  to  be  ampu- 
tated. It  broke  out  again  and  killed  him.  The  sister  who  died 
had  swellings  in  her  throat  that  were  occasioned  by  what  was 
called  the  king's  evil ;  she  died  of  scrofula.  Swift's  mother  died 
of  scrofula.     She  suffered  from  it  a  long  time  before  her  death. 

In  February,  before  Swift  died,  he  was  examined  by  a  physician 
who  found  him  sick,  in  a  low  condition ;  had  an  abscess  in  the 
back,"which  was  opened,  and  matter  discharged  from  it.  In  or 
about  March,  one  of  his  lungs  was  found  to  be  diseased ;  an  abscess 
had  formed  in  the  right  lung ;  it  burst  and  caused  his  death,  and 
scrofula  was  the  indirect  cause  of  his  death. 
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One  of  the  witnesses  at  the  trial,  a  physician,  testified  that  it 
was  important  for  the  insurer  to  be  informed  that  Swift's  mother, 
and  brother,  and  sister  died  of  scrofula,  and  if  he  was  himself 
scrofulous,  it  would  furnish  an  objection  to  insuring  him.  If  a 
doctor  was  told  that  an  applicant  for  insurance  was  scrofulous  and 
had  an  abscess,  he  would  conclude  it  was  scrofula.  Scrofula  is  a 
hereditary  disease.  If  informed  that  the  mother  was  scrofulous, 
he  would  not  deem  it  necessary  to  inquire  as  to  the  applicant's 
brother  and  sisters. 

The  plaintiff  was  herself  sworn,  and  testified  that  her  husband 
was  repeatedly  urged  to  insure  in  defendant's  company  by  its 
agent.  The  agent  read  the  questions  and  the  husband  answered 
them,  and  the  agent  wrote  them  down.  In  answer  to  the  ques- 
tion as  to  the  disease  the  brother  died  of,  when  about  nineteen 
years  of  age,  the  husband  answered  he  did  not  know,  and  the 
agent  said  he  would  write  it  down  "  Unknown,"  and  he  did  so. 
Plaintiff  did  not  know  Swift  until  after  he  left  the  army.  They 
were  married  soon  after,  and  lived  together  till  his  death ;  his 
health  was  good  up  to  his  last  sickness.  He  was  lame  awhile,  in 
1869,  — from  four  to  six  weeks,  —  attended,  during  that  time,  to 
his  business  every  day.  He  recovered  entirely  from  his  lameness, 
and  was  not  again  lame  until  his  last  sickness  ;  never  knew  that 
he  had  any  scrofulous  affection.  Witnesses,  who  served  in  the 
army  with  him,  testified  that  during  the  time  he  was  in  the  army 
his  health  was  good. 

Another  witness  testified  that  his  health  was  good  after  he  re- 
turned from  the  army.  Saw  him  often  ;  visited  at  his  house,  and 
Swift  at  his ;  Swift  worked  on  the  farm  for  the  witness. 

The  physician  who  examined  him,  prior  to  issuing  the  policy, 
gave  a  certificate  to  the  defendant  as  to  the  physical  condition  of 
Swift,  and  the  propriety  of  insuring  his  life.  He  pronounced  him 
to  be  a  healthy  man,  free  from  any  predisposition,  either  hered- 
itary or  acquired,  to  any  constitutional  disease. 

The  same  physician  was  examined  as  a  witness  on  the  part  of 
the  defendant,  and  testified,  that  having  seen  in  the  answers  of 
Smft  to  the  interrogatories  put  by  the  company  to  him,  that  his 
mother  died  of  scrofula,  he  asked  Swift  if  he  ever  had  any  of  that 
disease,  and  he  said  no  ;  and  upon  that  answer  witness  based  his 
answer  to  the  question  put  to  him  as  examining  physician,  whether 
there  was  any  apparent  predisposition  to  that  disease.     If  he 
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(Swift)  had  said-  that  he  had  scrofula,  it  appearing  that  his 
mother  died  of  scrofula,  he  should  not  have  recommended  him  for 
insurance. 

On  his  cross-examination,  he  testified  that  he  had  examined 
Swift  two  years  before,  with  a  view  to  insurance  in  another  com- 
pany ;  the  examination  was  thorough,  and  he  accepted  him  as  a 
proper  subject  for  life  insurance.  Found  no  indications  about 
Swift,  that  would  render  him  an  improper  subject  for  insurance. 

On  the  trial  the  defendant  offered  to  prove  the  statements  of 
Swift  on  repeated  occasions  as  to  his  bad  state  of  health,  and  the 
disease  with  which  he  was  troubled.  The  plaintiff's  counsel  ob- 
jected to  the  evidence.  The  objection  was  overruled,  and  plain- 
tiff's counsel  excepted. 

The  defendants  moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  been  guilty  of  misrepresentation  and  concealment, 
in  the  application  for  insurance,  in  regard  to  the  health  of  Swift, 
and  as  to  whether  he  had  scrofula  or  scrofulous  affections,  and  as 
to  his  having  any  sickness  or  disease ;  also,  because  Swift  made 
misrepresentations  as  to  the  disease  or  cause  of  the  death  of  his 
brother,  and  as  to  the  taint  of  scrofula  existing  in  the  family. 

The  plaintiff's  counsel  insisted  that  the  questions  were  ques- 
tions of  fact  and  not  of  law,  and  asked  that  they  be  submitted  to 
the  jury.  The  request  was  refused,  and  plaintiff's  counsel  ex- 
cepted. 

The  court  then  held,  as  matter  of  law,  that  the  policy  was  void 
from  the  time  it  was  issued,  and  ordered  a  nonsuit. 

Peck  Sf  Bowen,  for  appellant. 

Greorge  Bliss,  for  respondent. 

MuiLiN,  P.  J.  The  question  whether  the  plaintiff  misrepre- 
sented the  state  of  health  of  her  husband  in  an  application  for 
an  insurance  on  his  life  was  one  of  fact,  and  should  have  been 
submitted  to  the  jury. 

Proof  was  given  by  the  defendant,  tending  to  prove  that  he 
was  in  feeble  health  before  entering  and  while  in  the  army,  and 
on  two  occasions  after  leaving  it.  But  the  plaintiff  testified  that 
she  became  acquainted  with  him  in  1866,  when  they  were  mar- 
ried ;  and  that,  with  the  exception  of  lameness  on  two  occasions, 
he  enjoyed  good  health  until  his  last  sickness.  His  father  testi- 
fied to  his  good  health  up  to  the  time  of  going  into  the  army,  — 
with  one  exception,  when  it  was  found  his  lungs  were  affected,  — 
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and  to  Ms  good  health  subsequent  to  his  return  from  the  army. 
Two  witnesses  testified  that  he  enjoyed  good  health  during  the 
time  he  was  in  the  army.  . 

If  a  disputed  question  of  fact  could  be  raised  upon  a  trial,  it 
surely  was  raised  in  this  case.  The  question  was  one  of  fact,  and 
should  have  been  submitted  to  the  jury. 

The  defendant  charges  the  plaintiff  with  both  misrepresenta- 
tion and  concealment  as  to  scrofula  being  the  cause  of  the  death 
of  Swift's  brother  and  sister. 

The  question  put  to  the  plaintifE  was  this  :  Have  the  parents, 
brothers,  or  sisters  of  the  party  been  afBicted  with  insanity,  or 
with  pulmonary,  scrofulous,  or  any  constitutional  disease  ?  Her 
answer  was  no.  If  this  answer  was  proved  to  be  untrue,  the 
plaintiff  was  rightly  nonsuited. 

In  considering  the  question  of  the  truth  of  this  particular  an- 
swer, plaintiff's  answers  to  other  questions  upon  the  same  subject 
must  be  borne  in  mind.  For  if  the  answers  to  other  questions 
informed  defendant  truly  of  the  matters  inquired  into,  the  an- 
swer in  question  cannot  be  said  to  be  untrue  so  as  to  avoid  the 
policy.  The  question  was  put  to  the  plaintiff  to  enable  the  com- 
pany to  know  whether  insanity,  pulmonary,  scrofulous,  or  other 
constitutional  disease  existed  in  the  family  of  her  husband. 

If  the  answers  conveyed  to  them  the  information  that  scrofula 
was  a  disease  existing  in  the  family,  they  had  the  information 
they  needed  to  enable  them  to  determine  the  propriety  of  taking 
the  risk. 

Plaintiff,  in  answer  to  a  subsequent  question,  told  them  that 
her  husband's  mother  died  of  scrofula.  And  in  answer  to  an- 
other question,  she  told  them  that  her  husband's  sister  died  of 
disease  of  the  blood. 

It  seems  to  me  that  when  the  fact  was  disclosed  that  the 
mother  died  of  scrofula,  and  one  of  her  daughters  of  disease  of 
the  blood,  the  existence  of  scrofula  in  the  family  was  as  clearly 
stated  as  if  they  had  been  told  it  was  hereditary. 

The  question  was  not  put  to  the  plaintiff  whether  her  husband 
had  been  afflicted  with  scrofula,  and  its  existence  in  his  system 
might  well  be  inferred  from  the  fate  of  his  mother  and  sister. 

But  it  was  possible  that  the  mother  might  be  scrofulous,  and 
yet  a  child  be  so  little  affected  with  it  as  not  to  exhibit  any  symp- 
toms of  it.     But  the  examining  surgeon  says  that,  seeing  by 
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plaintiff's  answers  that  Ms  mother  died  of  scrofula,  he  inquired 
of  Swift  whether  he  had  ever  had  the  disease  or  any  symptoms 
of  it  that  he  was  aware  of,  and  .he  said  no.  Because  of  this  an- 
swer the  doctor  omitted  to  advise  the  company  not  to  accept  the 
risk. 

The  answer  of  Swift  to  the  doctor  was  not  a  warranty,  but  it 
was  a  representation  as  to  a  most  material  fact,  and  it  was  un- 
true, if  it  is  to  be  taken  as  a  denial  that  he  had  had  any  symp- 
toms of  scrofula.  The  abscess  in  the  groin  which,  he  had  before 
the  application  for  insurance,  was  evidence  of  scrofula  in  his  sys- 
tem. 

But  the  answer  was  not  an  unqualified  assertion  that  he  had 
not  had  any  symptoms  of  scrofula,  but  that  "he  had  not  had 
'  as  he  was  aware  of.' "  He  was,  of  course,  aware  of  the  exist- 
ence of  the  abscess,  but  he  might  not  know  that  it  was  any  evi- 
dence of  scrofula.  That  was  a  question  of  skill  which  a  non-pro- 
fessional man  might  not  be  able  to  answer. 

It  was  for  the  jury  to  say  whether  Swift  was  aware  that  he 
was  afflicted  with  scrofula,  or  whether  he  was  acting  in  good 
faith  when  he  told  the  doctor  that  he  had  had  no  symptoms  of 
scrofula  that  he  was  aware  of. 

It  is  said  that  the  answer  to  the  question,  as  to  the  disease  of 
which  his  brother  died  was  "  unknown,"  was  untrue.  It  is  un- 
true if  plaintiff  is  to  be  understood  by  the  answer  as  saying  that 
no  person,  not  even  a  physician,  knew  of  the  cause  of  his  death. 

The  plaintiff's  counsel  says,  that  the  meaning  of  the  witness 
was  that  it  was  unknown  to  him,  and  that  the  use  of  the  phrase 
"  unknown"  was  the  work  of  defendant's  agent,  who,  as  appears 
by  the  evidence  of  the  plaintiff,  used  the  word  in  lieu  of  the  lan- 
guage used  by  the  VTitness,  that  he  did  not  know  of  what  disease 
his  brother  died.  The  answer  would  bear  either  construction, 
and  I  think  the  jury  should  have  been  permitted  to  say  which 
was  the  correct  one. 

The  statements  of  Swift  as  to  his  health  and  the  cause  of  his 
lameness  at  any  time,  except  to  the  defendants  or  the  physician, 
were  incompetent,  and  ought  to  have  been  excluded  ;  and,  in  the 
abstract  of  the  evidence  I  have  given,  I  have  excluded  them. 
They  were  admissible  for  no  purpose  whatever,  and  their  admis- 
sion must  reverse  the  judgment  and  require  a  new  trial,  unless 
there  is  clear,  uncontradicted  evidence  of  some  breach  of  a  war- 
ranty that  must  be  fatal  to  a  recovery. 


SUPREME  COURT,  1873.  307 

Pohalaski  v.  Mutual  Life  Insurance  Company. 

While  the  question  is  not  altogether  free  from  doubt  as  to 
whether  a  breach  of  warranty  is  not  proved,  yet  there  are  so 
many  questions  which  should  have  been  submitted  to  a  jury,  and 
they  are  so  connected  with  those  which  tend  to  prove  a  breach  of 
warranty,  that  the  case  should  go  back  for  another  trial. 

Judgment  is  reversed  and  a  new  trial  ordered,  costs  to  abide 
event.  Judgment  accordingly. 


Esther  D.  Pohalaski,  plaintiff  and  respondent,  vs.  MuTUAii 
Life  Insttkajsce  Co.,  defendants  and  appellants. 

(45  How.  Pr.  504.     Supreme  Court,  New  York,  General  Term,  1873.) 

Permit  to  go  to  Cuba,  Evidence.  YeUow  fev&r.  Epidemics,  —  The  insured  effected  a  pol- 
icy prohibiting  him  from  going  south  of  certain  limits  in  the  United  States  without  per- 
mission, and  afterwards  obtained  a  written  permit  "to  proceed  to  Cuba  and  return  before 
April  1,  1871 J  he  to  take  his  own  risk  of  death  from  epidemics."  The  insured  died  at 
Havana  of  yellow  fever,  in  February,  1871 ;  but  it  was  found  that  the  yellow  fever  was 
not  prevailing  as  an  epidemic  at  the  time.  Held,  that  evidence  could  not  be  received  of 
conversations  between  the  insured  and  the  president  of  the  defendants  to  show  that  the 
word  "epidemic  "in  the  permit  was  intended  to  cover  death  from  yellow  fever.  Also 
that  evidence  was  properly  excluded  by  which  the  defendants  attempted  to  show  that  yel- 
low fever  was  regarded  as  an  epidemic  among  medical  men. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff.  The  case 
was  tried  before  a  referee. 

Henry  E.  Davies  ^  Julian  T.  Davies,  for  appellants. 

Joseph  a.  Flanders^  for  respondent. 

By  the  Court,  Feebdman,  J.  This  action  is  brought  upon  a 
life  policy,  and  the  questions  presented  by  the  appeal  may  be 
said  to  relate  almost  exclusively  to  the  interpretation  of  the  per- 
mit issued  under  the  policy,  and  the  admissibility  of  parol  evi- 
dence to  vary  its  language. 

The  poUey  was  issued  to  the  plaintiff  directly,  and  by  its  terms, 
in  consideration  of  the  sum  of  $50.60,  duly  paid  by  the  plaintiff, 
and  of  the  semi-annual  payment  of  a  like  amount,  to  be  made  by 
her  during  the  continuance  of  the  policy,  the  company  insured 
the  hfe  of  Jacob  M.  Pohalaski,  plaintiff's  husband,  for  the  sole  use 
of  the  plaintiff,  in  the  amount  of  $5,000,  for  the  term  of  his  nat- 
ural life.  It  was  issued  and  accepted  upon  the  express  condition 
enumerated  therein,  that  if  the  said  Jacob  M.  Pohalaski  should 
pass  beyond  certain  limits,  specifically  described  therein,  without 
the  consent  of  the  company,  given  in  writing,  it  should  be  null 
and  void.     Subsequently  permission  in  writing  was  given  to  Mr. 


308  NEW   YORK. 


Pohalaski  «.  Mutual  Life  Insurance  Company. 


Pohalaski  to  proceed  to  Cuba,  a  place  within  the  prohibition  of 
the  policy,  by  the  following  permit :  — 

"  Permission  is  hereby  given  to  J.  M.  Pohalaski  ....  to  pro- 
ceed to  Cuba,  and  return  before  April  1,  1871.  He  to  take  his 
own  risk  of  death  from  epidemics." 

Mr.  Pohalaski  proceeded  to  Cuba,  and  died  in  the  city  of  Ha- 
vana in  the  month  of  February,  1871.  As  to  the  cause  of  his 
death,  the  referee,  upon  sufficient  testimony,  found  as  follows  :  — 

"That  the  disease  of  which  the  said  Jacob  M.  Pohalaski  so 
died  was  yellow  fever. 

"  That  though  yellow  fever,  in  Havana  and  the  island  of  Cuba, 
is  an  endemic,  or  an  endemical  or  indigenous  disease,  and  though 
there  occasionally  occur  in  Havana,  in  the  winter  months,  from 
time  to  time,  a  few  sporadic  cases  of  that  disease,  yet  it  rarely 
prevails  or  exists  in  Havana  in  the  winter  mouths  as  an  epidemic, 
or  in  the  form  or  condition  or  to  the  extent  of  an  epidemic,  and 
did  not  prevail  or  exist  in  Havana,  in  the  form  or  condition  or  to 
the  extent  of  an  epidemic,  or  as  an  epidemic,  at  any  time  in  the 
month  of  December,  1870,  or  in  the  month  of  January,  or  in  the 
month  of  February,  1871,  and  was  not  an  epidemic  in  Havana, 
and  did  not  prevail  or  exist  in  Havana,  in  the  form  or  condition 
or  to  the  extent  of  an  epidemic,  when  the  said  Jacob  M.  Poha- 
laski took  the  said  disease  in  Havana  as  aforesaid,  when  he  died 
in  Havana  of  that  disease  as  aforesaid. 

"  That  the  said  Jacob  M.  Pohalaski  did  not  die  of  an  epidemic, 
or  of  a  disease  prevailing  or  existing  at  Havana  epidemically,  or 
in  the  form  or  condition  or  to  the  extent  of  an  epidemic,  either 
when  he  was  seized  with  the  disease  with  which  he  died,  or  when 
he  died." 

Upon  these  facts  the  referee  found,  as  a  conclusion  of  law :  — 

That  the  death  of  said  Jacob  M.  Pohalaski  occurred  under  cir- 
cumstances bringing  it  within  the  risk  assumed  by  the  defendant 
in  issuing  the  said  policy. 

The  defendant,  upon  the  trial,  claimed  the  right  to  show  that 
when  Mr.  Pohalaski  applied  for  the  permit  to  visit  the  island  of 
Cuba,  the  issuance  of  it  was  objected  to  by  the  president  of  the 
defendant,  on  the  ground  of  the  risk  the  defendant  would  run  by 
reason  of  the  prevalence  of  yellow  fever  in  the  island  of  Cuba  at 
all  seasons  of  the  year,  and  that  the  permit  was  finally  issued  to 
said  Pohalaski,  upon  the  express  condition  and  agreement  that  he 
would  take  his  ovra  risk  of  death  from  yellow  fever ;  that  the 
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parties  in  their  conversation  with  respect  to  the  permit,  used  the 
word  "  epidemics  "  as  including  yellow  fever  and  cholera  as  dis- 
eases, without  any  reference  to  their  existing  in  an  epidemic  form 
or  to  an  epidemic  extent  at  any  particular  time,  and  that  the 
word  was  so  used  in  the  permit.  The  evidence,  however,  of  the 
conversation  between  Mr.  Pohalaski  and  Mr.  Winston,  showing 
their  use,  and  their  intent  in  the  use  of  the  word  epidemics,  was 
excluded,  and  to  its  exclusion  the  defendant  duly  excepted. 

The  defendant  also  offered  to  show,  by  Dr.  Elisha  Harris,  a 
well  known  physician  and  authority  on  sanitary  subjects,  that 
yellow  fever  is  properly  classified  in  medical  science,  and  known 
as  belonging  to  diseases  called  epidemics  ;  that  yellow  fever, 
whenever  it  exists  in  the  city  of  New  York,  where  the  permit  was 
given,  is  always  an  epidemic ;  and  that  yellow  fever  exists  at  aR 
times  in  Havana,  and  is  the  peculiarly  fatal  disease  of  that  cli- 
mate, and  is  especially  dangerous  to  strangers  and  to  persons 
from  the  Northern  States  visiting  Havana. 

All  these  offers  were  objected  to  by  the  plaintiff. 

The  evidence  was  excluded  and  defendant  excepted. 

I  entertain  no  doubt  as  to  the  correctness  of  this  ruling.  The 
permit  was  in  writing,  as  required  by  the  policy,  and  it  was  is- 
sued in  modification  of  the  policy,  or  as  a  waiver  of  one  of  its  con- 
ditions, as  contemplated  by  the  policy.  Being  reduced  to  writing, 
it  must  be  taken  to  be  the  repository  and  evidence  of  the  final 
intention  and  understanding  of  the  parties.  The  rule  is  element- 
ary that  when  parties  have  deliberately  put  their  engagements 
into  writing  in  such  terms  as  import  a  legal  obligation,  without 
any  uncertainty  as  to  the  object  or  extent  of  such  engagements, 
it  is  conclusively  presumed  that  the  whole  engagement  of  the 
parties  and  the  extent  and  manner  of  their  undertaking  was  re- 
duced to  writing ;  and  all  oral  testimony  of  a  previous  colloquium 
between  the  parties,  or  of  conversation  or  declarations  at  the  time 
when  it  was  completed,  or  afterwards,  is  rejected.  Greenl.  on  Ev. 
§  275  ;  Norton  v.  Coons,  2  Seld.  33 ;  Barry  v.  Bansom,  2  Kern. 
462. 

So  firmly  established  is  this  rule,  that  it  has  frequently  been 
applied  and  enforced  without  the  citation  of  authorities  in  sup- 
port of  it.  Thorp  v.  Moss,  4  Keyes,  546  ;  O'Beirne  v.  Lloyd,  1 
Sweeny,  19 ;  Milton  v.  Hudson  River  Steamboat  Co.  4  Lansing, 
76  ;  Delamater  v.  Bush,  63  Barb.  168. 
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As  the  books  abound  in  cases  of  the  application  of  this  rule,  a 
few  appropriate  examples  "will  be  amply  sufficient  here. 

Lamott  v.  The  Hudson  River  Fire  Ins.  Oo.  (referred  to  in  a  note 
to  17  N.  Y.  199)  was  an  action  upon  a  fire  policy  which  prohib- 
ited the  use  of  camphene  on  the  premises  insured,  except  upon 
permission,  in  writing,  to  be  indorsed  upon  the  policy,  with  a 
charge  for  an  extra  premium  therefor.  The  amount  of  premium 
indorsed  upon  the  policy  exceeded  the  regular  premium  upon  such 
risks  as  appeared  to  be  covered  by  the  policy,  by  sufficient  to  cover 
the  price  for  the  use  of  camphene.  It  was  held,  nevertheless,  that 
as  the  indorsement  did  not  state  that  the  amount  of  premium 
noted  was  for  the  privilege  of  using  camphene,  and  as  it  did  not 
appear  in  some  other  manner  in  writing  that  such  privilege  had 
been  secured  to  him,  the  assured  was  not  protected,  and  parol  evi- 
dence could  not  be  received  to  vary  the  terms  of  the  policy,  or  to 
show  waiver  of  the  prohibition  at  the  time  of  the  execution  of  the 
instrument. 

Howell  V.  The  Knickerbocker  Life  Ins.  Co.  19  Abb.  217,^  was 
an  action  brought  by  the  widow  of  George  H.  Howell,  to  recover 
on  a  policy  effected  by  her  upon  the  life  of  her  deceased  husband, 
for  one  year,  with  the  privilege  of  annual  renewal  for  life,  if,  on 
the  15th  day  of  July  in  each  year,  the  premium  was  paid.  On 
July  15,  1864,  the  annual  premium  was  not  paid.  On  the  same 
day  Mr.  Howell  was  seized  with  apoplexy,  and  on  the  following 
day  he  died.  Some  days  thereafter  the  premium  was  tendered  to 
the  company,  and  refused  by  the  latter.  The  court  held  that  the 
stipulated  payment  was  a  condition  precedent  to  the  continuance  of 
the  policy,  and  that  parol  evidence  of  a  usage  or  agreement  on 
the  part  of  the  company  at  the  time  the  insurance  was  effected, 
to  receive  payment  of  premiums  after  the  day  named,  could  not 
be  received. 

In  the  case  of  the  Mayor,  ^e.  of  the  City  of  New  York  v.  The 
Brooklyn  Fire  Insurance  Company.,  41  Barb.  231,  it  was  deter- 
mined that  the  evidence  offered  by  the  defendant  of  the  verbal 
statements  of  the  agents  of  the  plaintiffs  who  effected  the  insur- 
ance, in  respect  to  the  future  use  and  occupation  of  the  building, 
was  properly  excluded,  because  such  evidence  would  tend  to  vary 
the  operation  and  effect  of  the  language  contained  in  the  policy, 
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end  because  a  warranty  as  to  such  future  use  and  occupation  must 
be  contained  in  the  policy,  or  be  reduced  to  writing  in  proper  form 
before  it  can  be  admitted  to  affect  its  construction  or  obligation. 

In  Thompson  v.  Hall,  45  Barb.  214,  the  defendant  Hall  had 
signed  the  note  in  suit  as  surety  for  the  defendant  Thompson, 
^vith  the  knowledge  and  at  the  request  of  the  plaintiff,  who  was 
the  mother  of  the  principal  debtor.  On  the  trial,  Hall  offered  to 
prove  that  he  signed  only  on  condition,  which  was  assented  to  by 
the  plaintiff,  that  upon  the  maturity  of  the  note  plaintiff  would 
collect  it  promptly,  and  that  plaintiff  had  failed  so  to  do.  The 
evidence  was  excluded  and  the  general  term  affirmed  the  ruling. 

Now,  it  is  undoubtedly  true  that  the  permit  in  question  was 
issued  without  a  new  consideration.  The  company  was  not  bound 
to  give  it.  But,  having  given  it,  it  is  bound  by  it,  because  it 
springs  out  of  and  is  based  upon  the  consideration  and  terms  of 
the  policy.  Consequently,  whether  the  said  permit  be  regarded 
as  a  modification  of  the  original  contract  of  insurance,  or  as  a 
waiver  of  certain  of  the  conditions  of  the  policy,  the  rule  which 
holds  parol  contemporaneous  evidence  inadmissible  to  change  its 
legal  effect  is  equally  applicable.  This  has  been  substantially 
determined  in  Buckley  v.  Bentley,  48  Barb.  283.  In  that  case 
the  indorser  of  a  note  had  subsequently  written  over  his  signa- 
ture the  words  "  Notice  of  protest  waived  by  me."  On  the  trial, 
evidence  was  admitted  to  show  that  the  verbal  arrangement  be- 
tween the  parties,  which  resulted  in  the  entry  of  those  words  on 
the  note  by  the  defendant,  was  that  demand  of  payment,  as  well 
as  of  notice,  was  waived.  On  appeal  this  was  held  error  for  which 
the  judgment  was  reversed  and  a  new  trial  ordered.  The  court 
held,  that  although  the  arrangement  Ihen  made  was  not  a  con- 
tract, because  there  was  no  consideration,  and  had  to  operate,  if 
at  all,  by  way  of  estoppel  in  pais,  still  the  question  was,  what 
was  the  arrangement  ?  and  as  the  parties  undertook  to  put  it  in 
writing,  they  were  to  be  deemed  to  have  given  thereby  full  ex- 
pression to  their  meaning,  and  hence  parol  evidence  of  their  lan- 
guage, contradicting,  varying,  or  adding  to  that  which  was  con- 
tained in  the  written  instrument,  was  inadmissible.  "  That  there 
was  no  consideration  for  the  agreement,"  says  Parker,  J.,  in  de- 
livering the  opinion  of  the  court,  "  cannot  change  the  rule  of  evi- 
dence in  regard  to  what  shall  be  competent  proof  of  what  the 
agreement  was.     It  is  a  rule  of  evidence  applicable  to  the  mode  of 
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proving  a  fact,  and  whether  that  fact  is  a  contract  or  a  waiver 
can  make  no  difference  with  reference  to  its  applicability." 

It  is  also  true,  that  the  rule  referred  to  is  directed  only  against 
the  admission  of  any  other  evidence  of  the  language  employed  by 
the  parties  in  making  the  agreement  than  that  which  is  furnished 
by  the  writing  itself,  and  that  the  writing  may  be  read  by  the 
light  of  surrounding  circumstances.  But  this  is  permitted  only 
for  the  purpose  of  finding  out  the  true  sense  of  the  written  words 
as  the  parties  used  them.  It  is  for  this  reason  that,  whenever  the 
necessity  arises,  the  rule  does  not  exclude  the  testimony  of  experts 
to  aid  the  court  in  reading  the  instrument. 

Unless,  therefore,  the  terms  of  a  written  instrument  have  gen- 
erally, in  respect  to  the  subject  matter,  as,  by  the  known  usage  of 
trade  or  the  like,  acquired  a  peculiar  sense  distinct  from  the  popu- 
lar sense  of  the  same  words,  or  unless  the  context  points  out  that, 
in  the  particular  instance,  and  in  order  to  effectuate  the  immediate 
intention  of  the  parties,  they  should  be  understood  in  a  pecuhar 
sense,  they  are  to  be  understood  in  their  plain,  ordinary,  and  pop- 
ular sense.  Greenl.  on  Ev.  §  278.  It  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation ;  Broom's  Leg.  Max. ;  and 
parol  evidence  should  never  be  allowed  to  create  an  ambiguity 
wl;ere  none  exists.     Auburn  City  Bank  v.  Leonard,  40  Barb.  119. 

The  word  "  epidemics  "  in  the  permit  is  not  shown  to  have 
been  used  in  the  peculiarly  medical  sense  attributed  to  it  by  the 
learned  counsel  for  the  company,  nor  was  it  used  in  a  sense  pecul- 
iar to  the  business  of  life  insurance.  On  the  contrary,  it  is  plainly 
to  be  seen  that  it  was  used  and  understood  in  its  plain,  ordinary, 
and  popular  sense  as  a  familiar  word  in  our  language.  No  evi- 
dence of  any  kind  from  "any  other  source  was,  therefore,  admis- 
sible to  change  that  meaning.  Baptist  Church  in  Brooklyn  v. 
Brooklyn  Fire  Ins.  Co.  28  N.  Y.  153 ;  Neff  v.  Friedman,  2 
Sweeny,  607. 

The  company  evidently  did  not  intend  to  stipulate  solely  against 
diseases  which  usually  assume  an  epidemic  character.  It  meant 
to  stipulate,  and  did  stipulate,  for  exemption  from  liability  in  case 
of  death  from  any  disease,  however  simple  and  harmless,  under 
ordinary  circumstances,  at  home,  that  might,  by  any  possibility, 
prevail  in  Cuba  to  an  extent  which  could  be  called  epidemic. 

The  requirement  of  the  permit  that  Pohalaski  should  return 
from  Cuba  before  the  1st  day  of  April,  following  its  date,  at 
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which  time  the  sickly  season  usually  commences  there,  is  not 
without  significance  upon  this  point.  This  interpretation,  which, 
upon  the  whole,  is  the  one  most  favorable  to  the  company,  ex- 
cludes, however,  the  idea  that  plaintiff  assumed  the  risk  of  her 
husband's  death  from  yellow  fever  when  not  prevailing  to  an  epi- 
demic extent. 

The  evidence  offered  by  defendant,  to  vary  or  explain  the  ordi- 
nary and  popular  meaning  of  the  language  of  the  permit  was, 
therefore,  properly  excluded ;  and  when  it  is  finally  considered 
that  the  attempt  to  give  such  evidence  was,  in  fact,  an  attempt  to 
vary  such  meaning,  by  the  alleged  assent  of  one  now  deceased, 
who  was  not  shown  to  have  had  any  authority  whatever  from  the 
plaintiff  to  make  terms  or  stipulations  for  her,  plaintiff's  case  be- 
comes still  stronger  in  reason,  though  perhaps  not  in  law. 

The  judgment  should  be  affirmed,  with  costs. 

CuHTis  and  Van  Voest,  JJ.,  concurred. 


Mahy  a.  Van  Zandt,  Executrix,  respondent,  vs.  MuTUAii 
Benefit  Life  Insueance  Co. 

(Court  of  Appeals,  New  York,  December,  1873.) 

Buicide.  Insanity.  —  In  an  action  upon  a  life  policy  conditioned  to  be  void  if  the  insured 
should  die  by  his  own  hand,  held,  that  the  companj-  were  liable  if  suicide  were  committed 
at  a  time  when  the  faculties  were  so  impaired  that  the  insured  was  not  able  to  understand 
the  general  nature,  consequences,  and  effect  of  the  act,  or  when  he  was  impelled  thereto 
by  an  insane  impulse  which  he  had  not  the  power  to  resist.  And  a.  request  to  the  court 
to  charge  the  jury  that,  if  the  act  was  the  voluntary  and  wilful  act  of  the  deceased,  he 
having  at  the  time  sufficient  power  of  mind  and  reason  to  understand  the  physical  nature 
and  consequences  of  such  act,  and  having  at  the  time  a  purpose  to  cause  his  own  death, 
the  policy  was  avoided,  should  have  been  granted. 

Expert  testimony.  —  On  the  trial  the  following  question  was  put  by  the  plaintiff  to  a  physi- 
cian against  the  defendant's  objection  :  "Assuming  that  a  person  had  that  form  of  in- 
sanity which  you  denominate  melancholia,  and  had  committed  suicide,  you  would  attrib- 
ute that  suicide  to  the  disease  ?  "    Held,  that  the  question  should  have  been  excluded. 

The  case  is  stated  in  the  opinion. 

W.  F.  Cogswell,  for  appellants. 

Gr.  F.  DanfortJi,  for  respondent. 

Rapallo,  J.  The  policy  sued  upon  in  this  action  contained 
the  usual  condition  that  m  case  the  assured  should  die  by  his  own 
hand,  the  policy  should  be  void.  He  took  his  own  life  by  shoot- 
ing himself,  but  the  evidence  tended  strongly  to  show  that  he  was 
at  the  time  insane. 
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The  court,  among  other  things,  submitted  to  the  jury  the  ques- 
tion whether  the  assured  was,  at  the  time  of  his  self-destruction, 
incapable  of  determining  whether  the  act  was  right  or  wrong,  and 
not  conscious  of  its  moral  obliquity.  The  case  distinctly  presents 
the  question  whether  that  degree  of  mental  disorder  is  sufficient 
to  prevent  the  act  of  self-destruction  from  operating  as  a  breach 
of  the  condition  and  avoiding  the  policy,  notwithstanding  that  the 
assured  retained  at  the  time  sufficient  power  of  mind  and  reason 
to  understand  the  physical  nature  and  consequences  of  the  act  by 
which  he  destroyed  his  own  life,  and  it  was  voluntarily  and  wil- 
fully committed  by  him  with  the  purpose  and  intention  of  causing 
his  own  death. 

This  question  is  raised  by  exceptions  to  the  charge,  but  espe- 
cially by  exceptions  to  refusals  of  requests  to  charge,  framed  with 
reference  to  the  precise  point.  The  charge,  considered  indepen- 
dently of  the  requests,  directed  the  attention  of  the  jury  to  other 
inquiries  touching  the  sanity  of  the  deceased,  in  connection  with 
the  question  of  his  consciousness  of  the  moral  obliquity  of  his  act, 
and  might  be  sustained  as  not  resting  solely  upon  the  question  of 
moral  responsibility.  But  the  requests  to  charge  and  their  re- 
fusal by  the  court  clearly  raised  the  question  first  stated. 

.The  defendant's  counsel,  among  other  things,  requested  the 
court  to  charge,  that  if  the  act  of  seK-destruction  was  the  volun- 
tary and  wilful  act  of  the  deceased,  he  having  at  the  time  suffi- 
cient power  of  mind  and  reason  to  understand  the  physical  nature 
and  consequences  of  such  act,  and  having  at  the  time  a  purpose 
and  intention  to  cause  his  own  death  by  the  act,  it  avoided  the 
policy.  This  request  was  refused  and  an  exception  was  duly 
taken.  The  rule  is  well  settled  in  England  in  conformity  with 
the  request.  It  is  there  held  that  a  voluntary  and  intentional 
self-destruction  by  the  insured  is  within  the  proviso,  notwithstand- 
ing that  he  was  at  the  time  incapable  of  appreciating  the  moral 
quality  of  the  act,  and  that  his  capacity  to  appreciate  its  moral 
nature  is  not  a  material  question,  except  as  bearing  upon  the  in- 
quiry whether  he  had  sufficient  mental  capacity  to  understand  its 
physical  consequences,  and  was  in  possession  of  his  power  of  will. 
The  leading  cases  upon  this  subject  are  Borradaile  v.  Hunter,  5 
Man.  &  Gr.  639  ;i  and  Olift  v.  Sohwabe,  3  Man.,  Gr.  &  Scott,  (3 
C.  B.)  437.3 

»  Ante,  vol.  2,  p.  280,  '  lb.  p.  312. 
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According  to  those  decisions,  to  take  a  case  out  of  the  proviso, 
the  party  must  have  been  insane  to  such  a  degree  as  to  render 
him  unconscious  that  the  act  he  did  would  cause  his  death,  or  he 
must  have  committed  it  under  the  influence  of  some  insane  im- 
pulse which  he  could  not  resist.  His  mind  must  have  been  so  far 
gone  that  it  was  not  moving  to  the  act.  It  is  not  sufficient  that 
his  moral  sense  was  so  impaired  as  to  deprive  the  act  of  its  crim- 
inal character. 

It  is  contended  that  the  case  of  Breasted  v.  The  Farmers^  Loan 
^  Trust  Co.  4  Hill,  73,  and  8  N.  Y.  299,^  establishes  a  different 
doctrine  in  this  State.  In  4  Hill,  73,  the  case  came  before  the . 
court  on  demurrer  to  a  replication,  which  averred  that  when  the 
assured  drowned  himseK  he  was  of  unsound  mind,  and  wholly 
unconscious  of  the  act.  Nelson,  C.  J.,  in  delivering  the  opinion 
of  the  court,  placed  the  decision  upon  the  ground  that  speaking 
legally,  such  drowning  was  no  more  the  act  of  the  assured  than  if 
he  had  been  impelled  by  irresistible  physical  power.  The  learned 
judge  also  intimates  that  the  connection  in  which  the  words  stand 
in  the  policy  would  seem  to  indicate  that  thej'-  were  intended  to 
express  a  criminal  act  of  self-destruction,  as  they  are  found  in  con- 
junction with  the  provisions  relating  to  the  termination  of  the 
life  of  the  insured  in  a  duel,  or  his  execution  as  a  criminal.  But 
he  does  not  place  the  decision  on  that  ground,  nor  could  it  well 
stand  there  if  the  language  of  the  policy  in  that  case  was  the  same 
as  in  the  present,  because  in  this  pohcy  the  provisions  in  conjunc- 
tion with  which  the  words  are  used  relate  as  well  to  acts  not 
criminal  as  to  criminal  acts ;  the  same  sentence  embracing  the 
visiting  of  prohibited  territories,  engaging  in  service  upon  the 
seas,  or  in  military  service,  death  from  intemperance,  &c.  The 
maxim  nosoitur  a  Bodis  cannot,  therefore,  afford  a  reliable  rule 
of  interpretation.  See  opinion  of  Grover,  J.,  in  Bradley  v.  Mut. 
Benefit  Life  Ins.  Oo.  45  N.  Y.  434.2  in  8th  N.  Y.  299,  the  case 
of  Breasted  came  before  the  court  of  appeals  on  appeal  from  the 
decision  of  the  supreme  court  upon  the  demurrer,  and  also  upon 
a  judgment  on  the  report  of  the  referee  on  issues  of  facts  which 
had  been  joined  in  the  action.  The  referee  had  found  that  the 
assured  threw  himself  into  the  river  while  insane,  for  the  purpose 
of  drowning  himself,  not  being  mentally  capable  at  the  time  of 


1  Ante,  vol.  1,  pp.  34X,  343,  «  Ante,  vol.  2,  p.  U7. 
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distinguishiDg  between  right  and  ■wrong.  There  was  no  finding 
that  the  act  was  voluntary  or  wilful.  Such  a  finding  would  have 
estabhshed  that  the  man  was  not  deprived  of  his  power  of  will, 
and  that  he  could  have  restrained  himself  from  the  commission  of 
the  act,  and  would  have  negatived  any  insane  impulse  which  lie 
could  not  resist.  Bearing  in  mind  the  well  established  principles 
upon  which  judgments  based  upon  findings  of  fact  by  a  court  or 
referee  are  reviewed  in  this  appellate  tribunal,  and  that  in  re- 
gard to  matters  of  fact  all  intendments  of  which  the  evidence  in 
the  case,  or  the  findings,  are  fairly  susceptible,  must  be  in  sup- 
port of  such  judgments,  and  that  the  finding  in  general  terms  of 
insanity  may  have  comprehended  a  deprivation,  not  merely  of 
moral  sense,  but  of  any  rational  will,  the  court  could  hardly  have 
come  to  any  other  conclusion  than  it  did.  The  whole  reasoning 
of  the  opinion  of  WUlard,  J.,  which  prevailed  over  the  dissents  of 
Gardner,  Jewett,  and  Johnson,  JJ.,  shows  that  he  regarded  the 
point  raised  upon  the  demurrer,  viz.,  that  the  assured  at  the  time 
of  destroying  his  own  life  was  of  unsound  mind  and  wholly  un- 
conscious of  the  act,  and  that  presented  by  the  finding,  as  identi- 
cal, and  that  the  learned  judge  regarded  the  finding  as  estabUsh- 
ing  that  the  insured  was  so  insane  as  not  to  be  capable  of  forming 
an  intention,  and  that  he  had  not  sufficient  mind  to  concur  in  the 
act.  The  learned  judge  does  not  undertake  to  overrule  the  cases 
of  Borradaile  v.  Hunter,  and  Clift  v.  Schwahe,  but  expressly  dis- 
tinguishes those  cases  from  the  one  before  him  by  pointing  out 
that  they  assumed  that  the  act  was  voluntary,  which  fact  he  holds 
that  the  finding  in  the  case  of  Breasted  failed  to  establish.  A 
finding  in  the  language  of  the  request  in  the  present  case,  that  the 
deceased  had  sufficient  power  of  mind  and  reason  to  understand 
the  physical  nature  and  consequences  of  the  act,  and  that  he  com- 
mitted it  voluntarily  and  wilfully,  and  in  pursuance  of  a  purpose 
and  intention  thereby  to  cause  his  own  death,  would  have  estab- 
lished that  insanity  did  not  exist  to  such  a  degree  as  to  prevent 
him  from  forming  an  intention,  or  being  conscious  of  the  act  he 
was  doing.  It  would  have  established  that  his  mind  did  concur 
with  the  act,  and  that  this  being  voluntary,  was  not  the  result  of 
any  insane  impulse  or  want  of  power  of  self-control.  Whether 
so  much  power  of  reasoning  and  of  seK-control  could  be  left  in  a 
mind  so  impaired  as  to  be  incapable  of  appreciating  the  moral 
obliquity  of  the  crime  of  suicide,  is  rather  a  scientific  than  a  legal 
question. 


COURT  OF  APPEALS,  1873.  317 

Van  Zandt  v.  Mutual  Benefit  Life  Insurance  Company. 

Judge  Willard,  in  the  Breasted  case,  8  N.  Y.  305,  expresses 
the  opinion  that  a  man  so  insane  as  to  be  incapable  of  discerning 
between  right  and  wrong  can  form  no  intention.  This,  it  must 
be  observed  in  passing,  is  a  much  broader  proposition  than  that 
the  failure  to  appreciate  the  wrong  of  a  particular  act  evinces  a 
total  deprivation  of  reason.  The  loss  of  moral  sense,  even  to- 
that  extent,  in  one  who  had  previously  possessed  it,  would  un- 
doubtedly be,  a  fact  bearing  strongly  upon  the  question  whether 
he  retained  his  other  faculties.  But  in  the  practical  administra- 
tion of  justice  in  cases  of  this  description,  it  seems  to  us  a  dan- 
gerous doctrine  to  hold  that  the  attention  of  the  jury  should  be 
directed  principally  to  the  degree  of  appreciation  which  the  de- 
ceased had  of  the  moral  nature  of  his  act,  and  that  this  question, 
most  speculative  and  difficult  of  solution,  should  be  made  the  test 
by  which  it  should  be  determined  whether  he  had  knowingly  and 
voluntarily  violated  the  condition  of  his  insurance.  The  real 
question  is,  whether  he  did  the  act  consciously  and  voluntarily, 
or  whether  from  disease  his  mind  had  ceased  to  control  his  ac- 
tions. Supposing  a  man  to  be  in  possession  of  his  will  and  of  the 
ordinary  mental  faculties  necessary  for  self-preservation,  but  that 
his  mind  has  become  so  morbidly  diseased  on  the  subject  of  sui- 
cide that  he  cannot  appreciate  its  moral  wrong,  and  in  this  condi- 
tion of  mind  he  takes  his  own  life  voluntarily  and  intentionally, 
perhaps  with  the  very  object  of  securing  to  his  family  the  bene- 
fits of  an  insurance  upon  his  life,  it  is  difficult  to  say  that  this  is 
not  a  death  by  his  own  hand  within  the  meaning  of  the  policy. 
It  has  been  doubted  whether  public  policy  would  permit  an  in- 
surance covering  the  case  of  intentional  suicide  by  the  assured 
while  sane.  But  however  this  may  be,  no  rational  doubt  can  be 
entertained  that  a  condition  exempting  the  insurers  from  liability 
in  case  of  the  death  of  the  assured  by  his  own  hand,  whether 
sane  or  insane,  would  be  valid  if  mutually  agreed  upon  between 
the  insurer  and  the  insured.  When  nothing  is  said  in  the  policy 
with  respect  to  insanity,  the  words  "  Die  by  his  own  hand  '-'  in 
their  literal  sense  comprehend  all  cases  of  self-destruction.  The 
exceptions  which  have  been  engrafted  upon  these  words  by  judi- 
cial decisions  must  rest  upon  the  ground  that  the  excepted  cases 
could  not  have  been  within  the  meaning  of  the  parties  to  the  pol- 
icy. The  intent  on  the  part  of  the  insurer  in  inserting  the  con- 
dition is  evident.     The  poHcy  creates  in  the  assured  a  pecuniary 


318  NEW   YORK. 


Van  Zandt  v.  Mutual  Benefit  Life  Insurance  Company. 


interest  in  his  own  death.  To  a  man  laboring  under  the  press- 
ure of  poverty  and  the  urgent  wants  of  a  dependent  family,  or 
of  inability  to  discharge  sacred  pecuniary  obligations  or  other 
similar  causes,  the  policy  offers  a  temptation  to  self-destruction. 
To  protect  the  insurers  against  the  increase  of  risk  arising  out  of 
this  temptation  is  the  object  for  which  the  condition  in  question 
is  inserted.  Per  Maule,  J.  5  M.  &  Gr.  653.  The  condition 
ought,  therefore,  be  so  construed  as  to  exclude  only  those  cases  in 
which  these  motives  could  not  have  operated,  such  as  accident  or 
delirium.  Ibid.  So  far  as  considerations  of  public  policy  have 
any  place  in  determining  such  a  question,  they  are  undoubtedly 
in  favor  of  confining  the  exceptions  to  the  condition  to  cases  in 
which  the  self-destruction  is  clearly  shown  to  ha.ve  been  acci- 
dental or  involuntary. 

I  do  not  find  that  any  of  the  cases  have  gone  so  far  as  to  adju- 
dicate that  a  mere  want  of  capacity  to  appreciate  the  moral 
wrong  involved  in  the  act,  when  it  was  voluntary  and  intentional, 
unaccompanied  by  any  want  of  appreciation  of  its  physical  nature 
and  consequences,  or  by  any  insane  impulse,  or  want  of  power  of 
will  or  self-control,  is  sufficient  to  take  a  case  out  of  the  proviso. 

The  contrary  has  been  held  in  several  cases,  and  the  doctrine 
of  Borradaile  v.  Hunter  adopted.  Bean  v.  The  American  Mutual 
Life  Ins.  Co.  4  Allen,  96 ;  ^  Oooper  v.  The  Massachusetts  Mut- 
ual Life  Ins.  Co.  102  Mass.  227 ;  ^  Nimick  v.  Ins.  Co.  10  Am. 
Law  Reg.  N.  S.  102  ;^  Gray  v.  Union  Mutual  Life  Ins.  Co.  9 
Blatchford,  142 ;  2  Bigelow,  Life  &  Ace.  Cases,  p.  4  ;  Wharton 
&  Stille,  Med.  Jur.  sec.  240  ;  Fowler  v.  The  Mutual  Life  Ins.  Co. 
of  N.  Y.  4  Lansing,  202.*  In  the  case  of  St.  Louis  Mut.  Ins.  Co. 
V.  Graves,  6  Bush,  (Ky.)  268,^  the  court  of  appeals  of  Kentucky 
was  equally  divided. 

The  only  case  cited  in  support  of  the  respondents'  view,  in  ad- 
dition to  the  case  of  Breasted  v.  The  Farmers'  Loan  ^  Trust 
Co.,  which  has  already  been  commented  upon,  is  the  case  of 
Terry  v.  The  Mutual  Life  Ins.  Co.  15  Wallace,  580.«  But  it 
will  be  found  upon  an  examination  of  that  case  that  the  question 
of  the  capacity  of  the  deceased  to  appreciate  the  moral  character 
of  the  act  was  not  involved,  and  that  all  that  is  said  upon  that 

1  Ante,  vol.  1,  p.  195.  =  n,.  p.  758.  8  ib.  p.  689. 

4  Ante,  Tol.  3,  p.  673.  «  Ante,  vol.  1,  p.  736.  «  Ante,  vol.  3,  p.  819. 
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subject  in  the  opinion  is  obiter.  The  judge  at  the  trial  expressly 
instructed  the  jury  that  it  was  not  every  degree  of  insanity 
which  would  so  far  excuse  the  party  taking  his  own  life  as  to 
make  the  party  insuring  liable;  but  that  the  mind  of  the  de- 
ceased must  have  been  so  far  deranged  as  to  have  made  him  in- 
capable of  using  a  rational  judgment  in  regard  to  the  act  he  was 
committing,  or  he  must  have  been  impelled  by  some  insane  im- 
pulse which  the  reason  that  was  left  him  did  not  enable  him  to 
resist.  Not  a  word  was  said  to  the  jury  in  respect  to  his  con- 
sciousness of  the  moral  quality  of  the  act.  1  Dillon  C.  C.  R. 
404.  The  requests  to  charge  which  were  refused  required  the 
submission  to  the  jury  only  of  the  question  of  the  capacity  of 
the  deceased  to  understand  the  nature  and  consequences  of  the 
act,  and  did  not  require  them  to  find  that  it  was  voluntary,  and 
therefore  did  not  exclude  the  hypothesis  of  an  insane  impulse 
which  he  could  not  resist. 

The  questions  raised  by  the  exemptions  in  that  case  differ 
widely  from  the  present,  and  the  judgment  therein  is  not  incon- 
sistent with  the  doctrine  of  Borradaile  v.  Sunter,  and  the  other 
cases  cited.  The  opinion  delivered  in  the  supreme  court  in  the 
Terry  case  contains  the  same  general  language,  which  goes  far  be- 
yond the  charge  in  the  circuit  court,  and  was  not  necessary  to  sus- 
tain the  judgment.  I  refer  to  that  part  of  the  opinion  which  is 
relied  upon  in  the  points  of  the  respondent  in  this  case,  and  in 
which  the  learned  judge  says  that  "  if  the  death  is  caused  by  the 
voluntary  act  of  the  assured,  he  knowing  and  intending  that  his 
death  shall  be  the  result  of  his  act,  but  when  his  reasoning  facul- 
ties are  so  far  impaired  that  he  is  not  able  to  understand  the 
moral  character,  the  general  nature,  consequences,  and  effect  of 
the  act  he  is  about  to  commit,  or  when  he  is  impelled  thereto  by 
an  insane  impulse  which  he  has  not  the  power  to  resist,"  the  in- 
surer is  liable. 

The  precise  effect  of  this  passage  is  not  very  clear  to  us,  as  it 
includes  several  conditions  which  can  hardly  coexist.  It  can  be 
conceived  that  the  act  might  have  been  voluntary  and  the  self- 
destruction  intentional,  though  the  assured  failed  to  appreciate  its 
moral  character ;  but  it  is  difScult  to  conceive  how  the  act  could 
have  been  voluntary  and  intentional  when  the  faculties  of  the  de- 
ceased were  so  impaired  that  he  was  not  able  to  understand  "  the 
general  nature,  consequences,  and  effect  of  the  act  he  was  about 
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to  commit,"  or  when  he  was  impelled  thereto  by  an  insane  im- 
pulse which  he  had  not  the  power  to  resist. 

Even  if  the  decision  in  the  Terry  case  were  an  authority  bind- 
ing upon  us  we  should  not  regard  it  as  overruling  the  case  of 
Borradaile  v.  Hunter,  and  kindred  cases.  The  first  request  to 
charge  was  framed  in  accordance  with  the  doctrine  of  those  cases, 
and  we  think  that  it  should  have  been  granted. 

An  exception  to  a  ruling  upon  evidence  is  also  urged  on  the 
part  of  the  appellant.  On  the  trial  the  following  question  was 
put  by  the  plaintiff's  counsel  to  Dr.  Dean,  as  medical  witness 
called  on  the  part  of  the  plaintifE :  — 

"  Assuming  that  a  person  had  that  form  of  insanity  which  you 
denominate  melancholia,  and  had  committed  suicide,  you  would 
attribute  that  suicide  to  the  disease  ?  " 

This  question  was  objected  to  and  admitted,  and  the  vntness 
answered,  "  Yes,  I  should  attribute  it  as  the  result  of  insanity." 

We  think  that  the  exception  to  the  admission  of  this  evidence 
was  well  taken.  The  question  called  not  for  any  fact  or  informa- 
tion peculiarly  within  the  knowledge  of  an  expert  for  the  purpose 
of  guiding  the  jury  in  coming  to  a  conclusion,  but  for  the  infer- 
ence of  the  witness  from  a  supposed  fact,  which  inference  the 
jury  were  capable  of  drawing,  and  which  it  was  within  their 
province  to  draw,  if  justified  by  the  facts  proved,  without  being 
influenced  by  the  opinion  of  witness.  Kennedy  v.  The  People, 
39  N.  Y.  255-7. 

There  should  be  a  new  trial  with  costs  to  abide  the  event. 

AU  concur. 


Anna  M.  McCltjee,  Executrix,  respondent,  vs.  Mutual  Life 
Insukance  Co.,  appellants. 

(Court  of  Appeals,  New  York,  December,  1873.) 

Inaamty.  —  The  evidence  offered  to  prove  tlie  insanity  of  the  insured  in  this  case  at  the  time 

of  committing  suicide  considered,  and  held  insufficient. 
There  is  no  presumption  of  insanity  from  suicide 

Action  upon  a  policy  containing  the  usual  provision  that  if  the 
assured  should  die  by  his  own  hand  no  recovery  could  be  had. 
The  assured  committed  suicide  ;  and  to  take  the  case  out  of  the 
provision  the  plaintiff  produced  evidence  to  prove  his  insanity  at 
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the  time  of  committing  the  act.  Upon  this  evidence  the  plain- 
tiff was  nonsuited.  At  the  general  term,  March,  1873,  the  judg- 
ment was  reversed  and  a  new  trial  granted.  The 'defendants 
appealed. 

Juliep,  T.  Bavies  ^  M.  W.  JPecJcham,  Jr.,  for  appellants. 

S.  0.  Shepard,  for  respondent. 

Geovee,  J.  The  policy  upon  which  the  action  was  brought 
contains  the  following  clause  :  "  Provided  always,  and  it  is  hereby 
declared  to  be  the  true  intent  and  meaning  of  the  policy,  and  the 
same  is  accepted  by  the  assured  upon  the  express  condition  that 
in  case  the  said  John  C.  McClure  shall  die  by  his  own  hand,  then 
this  policy  shall  be  null  and  void  and  of  no  effect."  The  evi- 
dence proved  satisfactorily  that  the  wound  which  caused  the 
death  of  the  assured  was  self-inflicted  with  the  intention  of  ef- 
fecting that  result.  It  is  unnecessary  to  determine  whether  the 
testimony  of  the  plaintiff,  given  upon  the  inquest  before  the  coro- 
ner, which  was  before  the  probate  of  the  will,  and  before  she  be- 
came executriK,  was  competent  evidence  for  the  defendant,  as  she 
in  a  subsequent  stage  of  the  trial  testified  in  substance  to  the 
same  facts. 

A  defence  to  the  action  having  been  thus  primd  facie  estab- 
lished, to  obviate  it  the  plaintiff  attempted  to  prove  that  the  tes- 
tator was,  at  the  time  of  inflicting  the  wound,  insane.  If  the 
testimony  given  for  this  purpose  was  such  as  rendered  that  ques- 
tion proper  for  the  determination  of  the  jury,  the  judge  should 
have  submitted  it  to  them,  and  the  nonsuit  was  erroneous.  The 
rule  in  regard  to  nonsuits  is  the  same  as  in  directing  verdicts. 
The  one  or  the  other  which  is  appropriate  to  the  case  should  be 
done  in  cases  where  there  is  no  evidence,  and  in  cases  where 
there  is  some  evidence  given  tending  to  show  the  fact,  but  insuf- 
ficient to  warrant  a  jury  in  finding  in  accordance  therewith,  and 
where,  should  the  jury  so  find,  it  would  be  the  duty  of  the  court 
to  set  aside  the  verdict,  not  in  the  exercise  of  its  discretion,  for 
the  promotion  of  justice,  but  upon  the  ground  that  it  was  not  war- 
ranted by  the  testimony. 

Before  examining  the  testimony  in  the  present  case,  it  may  be 
well  to  refer  to  some  elementary  rules,  by  which  the  sufficiency  of 
the  testimony  to  sustain  a  verdict  finding  the  assured  insane  at 
the  time  of  inflicting  the  wound  must  be  tested. 

As  sanity  is  the  normal  condition  of  man,  it  is  presumed  as  to 

VOL.  IV.  21 
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each  individual ;  it  was  therefore  incumbent  upon  the  plaintiff  to 
overcome  this  presumption  by  proof  tending  to  show  that  the  as- 
sured vp^as  in  fact  insane.  As  experience  has  shown  that  self-de- 
struction is  often  perpetrated  by  the  sane,  insanity  cannot  be 
presumed  from  the  mere  commission  of  this  act.  There  has  been 
considerable  discussion  in  the  courts  in  this  class  of  cases  as  to  the 
degree  of  insanity  necessary  to  X^ke  the  case  out  of  the  provision 
in  question,  and  others  of  a  similar  import,  and  upon  this  question 
the  cases  are  somewhat  conflicting.  In  the  present  case  it  is  un- 
necessary to  determine  which  of  the  rules  contended  for  is  correct, 
as  there  was  no  evidence  tending  to  show  that  the  deceased,  if  he 
had  sufficient  will  to  control  his  conduct,  and  in  this  condition  de- 
termined to  destroy  his  life,  and  knew  that  the  act  committed  by 
him  would  produce  that  result,  and  did  the  act  for  that  purpose, 
was  incapable  of  determining  whether  the  act  of  self-destruction 
was  right  or  wrong.  The  conflict  in  the  cases  is,  whether  the  as- 
sured must  have  capacity  for  the  latter  to  bring  the  case  within 
the  provision  of  the  policy  in  question.  As  this  question  is  not 
involved  in  the  case,  I  shall  not  discuss  or  express  any  opinion  in 
regard  to  it.  Another  rule  in  the  application  of  circumstantial 
evidence  must  be  kept  in  mind :  that  is,  that  any  fact  or  circum- 
stance equally  consistent  with  two  opposite  hypotheses  must  be 
disregarded  in  determining  as  to  the  truth  of  either. 

Tested  by  these  rules,  I  think  the  testimony  insufficient  to  sus- 
tain a  verdict  finding  that  the  assured  was  insane  at  the  time  of 
inflicting  the  wound.  It  was  proved  that  the  assured,  down  to  a 
short  time  preceding  his  death,  was  a  genial,  social,  apparently 
happy  man  ;  that  during  this  short  interval  there  was  an  entire 
change  in  all  these  respects  ;  that  he  became  taciturn,  apparently 
absent  minded,  moody,  and  externally  unhappy,  complaining  of 
severe  neuralgic  pain  in  his  head.  This  great  change  attracted 
attention,  and  to  a  certain  extent  excited  remarks  from  those  who 
observed  it.  But  the  proof  given  showing  that  the  assured  was 
greatly  embarrassed  in  his  financial  affairs ;  that  he  had  appro- 
priated to  his  own  use  money  intrusted  to  him  for  investment  by 
others  ;  that  he  had  made  a  similar  use  of  money  received  by  him, 
as  treasurer  of  a  plank-road  company,  which  he  was  wholly  unable 
to  restore  ;  that  he  had,  for  the  purpose  of  raising  money,  com- 
mitted forgeries,  in  one  of  which  he  was  detected  ;  that  he  could 
no  longer  prevent  the  discovery  of  others,  —  fully  accounts  for  this 
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change  as  well  as  for  his  nervous  restlessness  and  haggard  appear- 
ance. All  this  is  more  naturally  attributable  to  his  knowledge  of 
his  deplorable  situation  than  to  insanity.  • 

His  replies  to  those  who  called  to  see  him  upon  business,  that 
they  must  call  at  another  time,  as  he  could  not  sufficiently  collect 
his  thoughts  to  attend  to  such  matters,  tend  to  prove  him  sane 
rather  than  otherwise,  as  they  show  that  he  perfectly  understood 
his  mental  condition,  and  fully  comprehended  the  objects  of  those 
calling  for  business  purposes.  I  am  unable  to  discover  a  single 
fact  in  the  conduct  or  language  of  the  assured  during  this  short 
interval,  considered  in  the  light  of  his  situation  as  known  to  him, 
which  is  inconsistent  with  his  sanity. 

We  have  already  seen  that  insanity  cannot  be  presumed  from 
the  mere  act  of  voluntary  self-destruction. 

The  order  of  the  general  term  must  be  reversed,  and  the  judg- 
ment entered  upon  the  nonsuit  affirmed. 

All  concur. 


RuGGLES,   Receiver,  etc.,  v8.   Chapma:^,   Superintendent,  etc., 

appellant. 

(2  N.  Y.  Supreme,  600.     February,  1874.) 

Funds  deposited  tuith  superintendent.  —  In  an  application  by  the  receiver  of  a  life  insurance 
company,  for  an  order  directing  the  superintendent  of  the  state  insurance  department  to 
assign  the  funds  deposited  with  him  by  the  company  for  the  security  of  policy  holders,  in 
order  to  enable  the  receiver  to  resist  suits  for  disputed  claims,  held,  that  there  is  no  pro- 
vision of  law  for  withdrawing  the  securities  in  the  hands  of  the  superintendent  for  such  a 
purpose. 

Appeal  from  an  order  of  the  Kings  special  term,  held  Novem- 
ber 7,  1873,  appointing  plaintiff  a  special  receiver  of  funds  in  de- 
fendant's hands,  deposited  by  the  Eclectic  Life  Insurance  Com- 
pany for  the  benefit  of  its  policy  holders. 

Defendant  was  superintendent  of  the  insurance  department  of 
the  State,  and  held  the  funds  in  question  under  the  provisions  of 
the  statutes  requiring  deposits  from  insurance  companies  doing 
business  in  the  State.  Plaintiff  was  appointed  receiver  of  the 
company  named  by  the  New  York  court  of  common  pleas,  in  an 
action  to  wind  up  the  affairs  of  said  company.  At  the  time  of 
his  appointment  many  suits  on  policies  were  pending  against  the 
company  in  different  states.     The  company  alleged  that  they 
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were  for  fraudulent  claims,  and  was  defending  them  in  the  ordi- 
nary course  of  its  business.  It  was  claimed  by  the  receiver  that 
there  were*  no  available  assets  to  defend  these  suits,  not  even  to 
get  witnesses  and  experts  for  trials.  The  receiver  had  requested 
the  delivery  of  the  funds  deposited  in  defendant's  hands,  which 
consisted  of  bonds,  mortgages,  and  other  securities,  and  upon  re- 
fusal by  defendant  to  deliver,  had  applied  for  a  mandamus,  which 
had  been  refused  by  Mr.  Justice  Fancher. 

The  plaintiff  then  commenced  this  action  for  the  purpose  of 
having  the  rights  of  the  parties  adjudged,  and  asked  for  a  prelim- 
inary appropriation  of  a  part  of  the  fund  in  defendant's  hands  to 
prevent  the  impending  danger  of  defaults  in  the  suits. 

On  the  7th  of  November,  1873,  an  order  was  made  by  Mr. 
Justice  Pratt,  at  the  special  term  of  this  court,  appointing  plain- 
tiff a  special  receiver,  and  directing  the  defendant  to  execute  and 
deliver  to  said  receiver  assignments  of  the  securities  held  in  de- 
fendant's hands.     From  this  order  defendant  appealed. 

Frederic  H.  Betts,  for  appellant. 

John  L.  Hill,  for  respondent. 

Baenaed,  p.  J.  There  seems  to  be  no  need  for  the  order  ap- 
pealed from.  The  securities  held  by  defendant,  as  superintendent, 
are  safe  in  his  hands,  and  should  remain  there  until  the  case  can 
be  heard  upon  its  merits,  whether  this  action  is  the  proper  rem- 
edy, or  whether  the  funds  held  by  defendant  are  or  are  not  held 
specifically  as  security  for  the  policy  holders,  are  questions  which 
must  be  decided  by  judgment.  It  is  better  that  this  judgment  be 
made  before  the  transfer  of  the  securities. 

Upon  the  merits,  I  am  inclined  to  think  that  the  special  de- 
posit in  the  defendant's  hands  cannot  be  directed  to  be  trans- 
ferred to  a  receiver  appointed  by  the  court  of  common  pleas  of 
the  city  of  New  York.  I  think  it  cannot  be  used  to  defend  ac- 
tions upon  policies  which  may  be  recommended  by  a  referee  and 
ordered  by  the  court.  No  provision  has  been  made  by  law  to 
vdthdraw  any  portion  of  the  securities  in  the  defendant's  hands, 
to  be  used  in  defending  claims  which  are  adjudged  to  be  invalid. 

I  am  in  favor  of  reversing  the  order  appealed  from,  with  $10 
costs,  to  abide  event.  Order  reversed. 
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BoHEiNGEB  et  al.  VS.  Empieb  Mutual  Life  Insubance 
Co.,  appellant. 

(2  N.  T.  Supreme,  610.   February,  1874.) 

Application  not  signed  by  applicant.  —  The  agent  of  a' life  insurance  company  received  from 
J.  a  written  application  for  a  policy.  Without  the  knowledge  of  J.,  the  agent  copied  the 
application  into  the  hlanks  of  another  company,  of  which  he  was  also  agent,  and  the 
second  company  issued  a  policy  to  J.  upon  such  application.  This  company  received 
from  J.  several  premiums  upon  such  policy.  Eeld^  in  an  action  upon  the  policy  by  the 
representatives  of  J.  after  his  death,  that  it  was  no  defence  that  the  application  for  the 
policy  was  not  made  or  signed  by  J. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  upon  a  policy  of  life  insurance  issued 
by  the  defendant,  the  Empire  Mutual  Life  Insurance  Company 
of  the  city  of  New  York,  upon  the  life  of  Jacob  Bohringer  in  favor 
of  his  wife  and  children,  who  are  the  plaintiffs  herein.  The 
opinion  states  the  necessary  facts. 

W.  C.  Whitney,  for  appellant. 

A.  Prentice,  for  respondents. 

Tappbn,  J.  The  defendant  issued  a  policy  on  the  life  of 
Jacob  Bohringer  for  $5,000,  payable  at  his  death  to  his  wife  and 
children,  and  this  action  is  brought  to  recover  the  amount. 

The  defence  is,  first,  that  Bohringer  never  signed  the  applica- 
tion, but  that  his  signature  was  affixed  by  Michael  Hack,  a  can- 
vassing agent  of  the  defendant ;  and  second,  fraudulent  conceal- 
ment and  misrepresentations  by  Bohringer  when  he  submitted  to 
an  examination,  on  which  the  application  and  policy  were  based. 

This  agent  testifies  :  "  Bohringer  made  application  to  me  for 
life  insurance ;  the  application  was  filled  out  in  the  blank  form  of 
the  Empire  State  Life  Insurance  Company,  and  he  was  also  ex- 
amined by  two  doctors ;  and  about  that  time  I  changed  from  the 
Empire  State  to  the  Empire  Mutual  Life  Insurance  Company, 
and  all  the  business  that  I  could  possibly  take  from  the  Empire 
State  to  the  Empire  Mutual,  I  did  so.  I  got  policies  for  every 
application  I  handed  in  there  ;  I  copied  the  application,  this  ap- 
plication, from  the  application  of  the  Empire  State  Life  Insur- 
ance Company ;  Dr.  Sewell  (the  medical  examiner)  copied  his 
certificate  from  the  other  application,  which  was  just  the  same, 
and  gave  the  date  he  examined  Mr.  Bohringer.  He  signe^l  that." 
This  application,  so  made  up,  the  witness  presented  to  the  de- 
fendant. 
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Bohringer  was  no  party  to  this  copying  process.  The  defend- 
ant acted  upon  it,  took  the  premium,  issued  the  policy,  and  re- 
ceived several  subsequent  premiums.  The  same  witness  further 
testifies  that  he  took  forty-five  of  these  changed  applications  to 
the  defendant  at  one  time,  and  was  congratulated  on  his  success 
in  getting  so  many  applications  at  one  time. 

It  further  appears  that  after  Bohringer's  death,  the  defendant's 
officers  found  that  the  application  and  signature  were  written  by 
one  and  the  same  hand,  a  fact  that  was  patent  to  them  when  they 
first  received  it. 

The  defendant  contends  that  the  policy  was  based  on  the  ap- 
plication, that  it  was  not  Bohringer's  application,  for  want  of  his 
proper  signature,  and  hence  that  the  policy  is  void.  It  was  con- 
ceded that  there  was  no  substantial  difference  in  the  two  appKea- 
tions,  and  under  the  circumstances  the  defendant  cannot  take  ad- 
vantage of  the  act  of  its  accredited  agent  to  avoid  the  policy. 

With  respect  to  the  other  defence,  it  is  not  made  out  by  the 
testimony ;  on  the  contrary,  the  testimony  as  to  Bohringer's  con- 
dition, in  respect  to  health  and  the  diseases  stated,  justify  the  ref- 
eree's conclusion  in  favor  of  the  plaintiff.  The  judgment  should 
be  affirmed  with  costs.  Judgment  affirmed. 


Bbitton  vs.  Mutual  Benefit  Life  Insurance  Co. 

(3N.  Y.   Supreme, '220.     AprU,  1874.) 

Misrepresentations.  —  An  applicant  for  insurance  npon  his  life  stated  that  he  had  no  dis- 
ease of  the  kidneys  or  bladder,  and  that  he  had  not  had  any  sickness  within  the  last  ten 
years.  His  family  physician  stated  that  he  had  two  years  previously  prescribed  for  the 
applicant  for  bilious  fever,  and  that  the  applicant  had  no  symptoms  of  disease  of  the 
liver  or  kidneys,  or  any  organic  disease.  The  applicant  signed  an  agreement  that  the 
answers  should  form  the  basis  of  the  contract  between  himself  and  the  insurance  com- 
pany, and  a  statement  that  he  knew  that  if  untrue  they  would  avoid  the  policy.  For 
some  years  previous  to  the  time  of  application,  applicant  had  had  an  affection  of  the  kid- 
neys, but  his  family  physician  and  other  physicians  testified  that  it  was  not  organic.  Ap- 
plicant died  of  an  overdose  of  laudanum.  Held^  that  the  statements  as  to  kidney  disease 
were  untrue,  and  avoided  the  policy. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  gen- 
eral term,  upon  a  motion  for  a  new  trial  by  the  plaintiff,  Oscar 
F.  Britton,  who  was  nonsuited  at  the  circuit.  The  facts  appear 
in  the  opinion. 

MuLLiN,  P.  J.     This  action  was  brought  to  recover  the  sum 
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of  $2,000,  upon  a  policy  of  insurance  issued  by  the  defendant 
upon  the  life  of  one  George  J.  M.  Andrews,  dated  the  19th  of 
April,  1869. 

The  insured  died  on  the  23d  day  of  June,  1870,  at  the  city  of 
Philadelphia,  from  the  effects  of  an  overdose  of  laudanum.  Be- 
fore his  death  he  had  been  declared  a  bankrupt,  and  his  assignee 
had  sold  and  transferred  the  said  policy  to  the  plaintiff,  by  whom 
this  action  was  brought. 

By  the  regulations  of  the  company,  applicants  were  required 
to  answer  certain  specific  questions  in  regard  to  their  health,  and 
whether  they  had  certain  enumerated  diseases.  Questions  on  the 
same  subject  were  put  to  the  family  physicians  and  to  a  personal 
friend  of  the  applicant ;  and  upon  the  answers  to  those  questions, 
the  officers  of  the  company  determined  whether  they  would  in- 
sure the  applicant's  Hfe. 

The  concluding  question  of  the  series  put  to  Andrews  on  the 
application  was,  as  to  whether  he  was  aware  that  any  untrue  or 
fraudulent  allegation  made  in  effecting  the  insurance  rendered 
the  policy  void,  and  he  answered  that  he  was.  He  accompanied 
his  answer  with  the  agreement,  signed  by  him,  that  the  answers 
made  by  himself,  his  physician,  and  friend  should  be  the  basis  of 
the  contract  between  himself  and  the  company. 

The  following  is  question  numbered  10  of  the  series  put  to  the 
applicant :  "  Has  the  party  had  since  childhood  disease  of  the 
heart,  ....  liver  complaint,  bilious  cholic,  paralysis,  ....  dis- 
ease of  the  kidneys  or  bladder,  and  which?"  To  this  question 
he  answered  No. 

Question  No.  11  was  :  "  Has  the  party  had  any  sickness  within 
the  last  ten  years,  and  if  so,  what  ?"     To  this  he  answered  No. 

Question  No.  12  was  :  "  Has  the  party  now  any  disease  or  dis- 
order ;  if  so,  what  ?  "     To  this  he  answered  No. 

William  Baker,  the  friend  of  Andrews,  was  asked  whether  he 
"  knew  or  had  heard  that  the  applicant  was  ever  afflicted  with 

rheumatism,  &c or  any  other  disorder  tending  to  shorten 

life  ?  "     He  answered  No. 

He  was  also  asked  whether  he  esteemed  the  applicant  a  healthy 
man  and  free  from  any  circumstance  tending  to  shorten  life.  And 
he  answered  no  [yes  ?] .  He  was  also  asked  whether  he  knew  of 
any  reason,  not  alluded  to  in  the  questions  put  to  him,  why  the 
applicant  was  not  safely  insurable  ?     He  answered  he  did  not. 
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The  physician  was  asked  for  what  disease  he  had  prescribed 
for  the  applicant,  and  when?  He  answered  that  he  had  two 
years  before  for  bilious  fever.  He  was  also  asked  whether  the 
applicant  had  at  any  time  dropsy,  bilious  colic,  palsy,  symptoms 
of  disease  of  the  liver  or  kidneys,  or  any  organic  disease,  and  he 
replied  he  had  not.  He  was  asked  whether  the  applicant  had  any 
predisposition  to  any  disease,  hereditary  or  otherwise,  and  if  so, 
what  ?  and  he  answered  none.  He  was  also  asked  whether  he 
believed  the  applicant  to  be,  at  the  time  of  answering  the  ques- 
tion, in  good  health,  and  replied  that  he  did. 

On  the  trial  it  was  proved  by  the  physician  who  attended  the 
insured  in  his  last  illness  that  he  was  afflicted  with  inflammation 
of  the  kidneys,  and  that  had  caused  gravel.  He  was  dropsical, 
and,  in  the  opinion  of  this  physician,  his  disease  was  of  long 
standing ;  that  it  would  cease  for  a  time,  and  when  the  patient 
got  cold  it  would  return  again. 

The  wife  of  Andrews  testified  that  her  husband  was  very  sick 
in  the  spring  of  1867,  about  a  fortnight.  The  disease  was  kid- 
ney complaint.  After  that  he  took  medicine  for  the  kidneys,  and 
was  troubled  with  them.  He  had  another  attack,  she  thought, 
in  1868  ;  he  continued  to  take  medicine  for  his  kidneys  to  the 
time  of  his  death. 

Dr.  Brinkerhoff  testified  that  he  attended  Andrews  in  1866, 
and  thought  at  that  time  his  secretions  were  all  deranged ;  he 
was  very  sick ;  and  after  that  witness  prescribed  for  him  for  a 
disordered  condition  of  kidney  and  liver,  and  sometimes  of  the 
stomach.  The  disease  for  which  witness  treated  him,  when  he 
was  very  sick,  was  not  exactly  bilious  fever.  There  was  derange- 
ment of  the  liver,  and  biliousness  arising  from  that ;  it  was  tem- 
porary, not  organic ;  he  could  not  say  there  was  any  real  disease ; 
Andrews  was  subject  to  attacks  of  liver  and  kidney  quite  often. 

Dr.  Armstrong,  the  family  physician  of  Andrews,  to  whom  the 
questions  were  addressed  by  the  company,  and  upon  the  answers 
to  which  the  risk  was  taken,  testified  that  Andrews  was  very  sick 
in  1867,  from  derangement  of  the  liver  and  want  of  secretions  of 
the  kidneys.  The  secretions  of  the  liver  had  become  obstructed 
by  reason  of  the  condition  the  system  was  in  ;  attended  him  off 
and  on  for  two  years  ;  prescribed  for  him  again  for  same  disease 
in  1868. 

The  vntness  was  called  on  to  explain  why,  with  the  knowledge 
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he  had  of  Andrews's  condition  in  April,  1867,  he  should  have  an- 
swered the  questions  put  to  him  by  the  company  as  he  did,  and 
the  explanation  is  very  discreditable  to  him  as  a  physician  and  a 
man.  He  attempted  in  his  evidence  to  excuse  his  answers  to  the 
company  by  saying  that  he  knew  the  applicant's  condition,  and 
told  him  when  he  applied  to  him  to  answer  the  questions  of  the 
company,  that  he  could  not  answer  them  truthfully  and  favorably 
to  the  application  ;  but  as  his  application  for  insurance  had  once 
before  been  favorably  received  by  the  company,  he  would  leave 
with  the  company  to  take  the  risk  or  not,  he  answering  the  ques- 
tions favorably  for  the  applicant.  When  he  said,  in  answer  to 
the  questions  of  the  company,  that  Andrews  did  not  have  any 
of  the  diseases  mentioned  in  the  question,  or  any  tendency,  he 
meant  he  (Andrews)  had  no  organic  disease,  nor  any  tendency  to 
such  a  disease ;  but  I  understand  the  vsdtness  to  concede  that  A. 
had  a  functional  disease  of  the  liver  and  kidneys.  Other  evi- 
dence was  given  to  the  same  effect. 

On  the  part  of  the  plaintiff.  Dr.  Pease  was  called,  who  testi- 
fied that  he  examined  Andrews  for  the  defendant  in  1869  ;  made 
a  careful  examination,  and  was  told  by  Andrews  of  the  appear- 
ance and  condition  of  his  urine,  and  of  pain  in  his  back,  and  con- 
cluded there  was  no  organic  disease  of  the  liver,  kidneys,  or  blad- 
der ;  that  the  condition  of  those  organs  did  not  indicate  that  they 
were  diseased.  Dr.  Briggs  testified  that  he  examined  Andrews 
in  1867,  for  the  defendant,  and  found  no  indication  of  kidney 
complaint ;  he  came  to  the  conclusion  that  the  life  was  healthy. 
Sediment  in  urine  is  no  indication  of  any  organic  disease  of  the 
kidneys ;  it  may  be  evidence  that  the  kidneys  are  doing  their 
work,  throwing  off  the  bad  matter  of  the  system. 

If  a  man  is  alHicted  every  year  by  trouble  of  his  kidneys,  and 
his  water  becomes  thick  with  reddish  sediment,  and  he  frequently 
takes  medicine  for  it,  and  within  two  years  gravel  sets  in,  disease 
of  the  kidneys  would  be  indicated  ;  but  not  an  organic  disease. 
An  accurate  opinion  as  to  a  disease  of  the  kidneys  cannot  be 
formed  from  an  inspection  of  the  water  ;  it  must  be  examined  by 
the  microscope,  and  by  chemical  tests. 

If  the  question  to  be  determined  was  whether  Andrews  had 
any  organic  disease  of  the  liver,  kidneys,  or  bladder,  it  should 
have  been  submitted  to  the  jury,  as  upon  it  there  was  conflicting 
evidence. 
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That  was  not  the  question.  It  was,  whether  he  had  disease  of 
those  organs,  or  either  of  them  ;  and  fair  dealing  demanded  that 
the  facts  relating  to  the  condition  of  those  organs  should  have 
been  disclosed.  If  a  disease  is  functional  merely,  that  confines  a 
man  to  his  bed  every  few  months  and  makes  him  very  sick,  and 
requires  the  almost  constant  use  of  medicines  to  keep  the  kid- 
neys, &c.,  in  order,  the  compatiy  that  is  called  upon  to  stake 
money  on  his  life  should  know  it.  A  functional  disease  that 
makes  a  man  very  sick  may  endanger  his  life,  or  at  least  may 
suddenly  pass  from  a  functional  to  an  organic  disease. 

Again,  Andrews  falsely  told  the  company  that  he  had  not  had 
any  sickness  within  the  preceding  ten  years. 

The  physician,  however,  answered  the  question  by  saying  he 
had  had  bilious  fever  within  that  time.  If  that  had  been  the 
only  disease  he  had  had  within  the  ten  years,  the  answer  of  An- 
drews would  not  have  been  fatal  to  the  policy  ;  but  Andrews's 
wife  and  daughter  testify  that  he  had  been  sick  twice  within  ten 
years  with  disease  of  the  kidneys.  Neither  of  these  sicknesses 
was  communicated  to  the  company. 

These  misrepresentations  or  concealments  are  fatal  to  the  pol- 
icy. The  evidence  in  regard  to  them  is  uncontradicted  and  un- 
explained, and  it  was  the  duty  of  the  judge  of  the  circuit  to 
nonsuit  the  plaintiff. 

The  motion  for  a  new  trial  must  be  denied,  and  judgment  or- 
dered for  the  plaintiff  [defendant  ?]  on  the  verdict. 

Judgment  accordingly. 


O'Reilly  vs.  Gxtaudlajst  Mutual  Life  Insubancb  Com- 
pany, appellant. 

(3  N.  Y.  Supreme,  487.     May,  1874.) 

Payment  of  premiums.  Preliminary  proofs.  Acts  of  agent.  —  A  New  Tork  life  insurance 
company  insured,  through  its  agent  in  Ehode  Island,  a  policy  upon  the  lives  of  plaintiff 
and  her  husband,  payable  to  the  survivor.  The  policy  provided,  that  in  case  the  pre- 
miiuns  should  not  be  paid  when  due  the  policy  should  be  void  ;  but  no  place  of  payment 
of  premiums  was  specified  in  the  policy.  At  the  time  the  insurance  was  effected,  the 
agent  stated  that  he  would  call  for  the  premiums,  and  he  did  call  and  collected  two  pre- 
miums, but  did  not  call  for  the  third,  which  was  not  paid.  The  husband  having  died, 
plaintifi  wrote  to  the  company  stating  the  fact  of  his  death.  The  company  retained  the 
letter  and  did  not  request  any  other  notice  of  his  death.  In  an  action  on  the  policy,  held,, 
that  the  company  must  be  deemed  to  have  waived  all  defects,  if  any,  in  the  preliminary 
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proof  of  the  death  of  the  husband ;  and  that  the  jury  having  found  that  the  plaintiff  was 
not  negligent  in  not  seeking  out  a  person  to  pay  the  premium  to,  and  having  found  a  ver- 
dict for  plaintiff,  the  judgment  thereon  should  be  affirmed.  The  plaintiff  should  not  be 
prejudiced  by  the  act  of  the  agent,  although  the  policy  contained  a  clause  that  the  agents 
of  the  company  were  not  authorized  to  "  make,  alter,  or  discharge  contracts,  or  waive 
forfeitures." 

AppEAi  from  an  order  denying  a  new  trial,  and  from  a  judg- 
ment at  circuit  in  favor  of  plaintiff.  The  action  was  brought  by 
Ellen  O'Reilly  against  the  Guardian  Mutual  Insurance  Company 
of  New  York,  upon  a  policy  issued  by  defendants  upon  the  life  of 
plaintiff  and  that  of  her  husband,  Michael  O'Reilly,  for  the  sxmi 
of  $5,000,  payable  to  the  survivor.     The  opinion  states  the  case. 

Miller,  Peet  ^  Opdyhe,  for  appellant. 

James  Troy,  for  respondent. 

Tappen,  J.  The  defendants  issued  a  policy  for  $5,000  upon 
the  lives  of  plaintiff  and  her  husband,  Michael,  payable  to  the 
survivor,  &c.,  and  the  defendants'  liability  being  questioned  on 
the  death  of  Michael,  this  action  was  brought,  which  resulted  in  a 
judgment  for  the  plaintiff". 

The  questions  presented  on  the  appeal  are,  first,  whether  the 
plaintiff  gave  defendants  sufficient  notice  and  proof  of  death  within 
the  terms  of  the  policy  ;  and,  second,  whether  an  omission  to  pay 
the  last  half  yearly  premium,  which  accrued  before  the  death  of 
Michael,  operated  to  forfeit  the  policy. 

The  policy  contained  a  clause  providing  for  payment  of  the 
money  in  sixty  days  after  due  notice  and  proof  of  death,  after  de- 
ducting from  the  amount  of  policy  any  indebtedness  to  the  com- 
pany on  account  of  premium. 

The  plaintiff  gave  the  defendants  the  following  notice  :  — 

"  Pkovidencb,  June  3,  1872. 
"  The  Guardian  Mutual  Life  Insurance  Company,  New  York : 
I  hereby  inform  you  that  my  husband,  Michael  O'Reilly,  whose 
life  was  insured  in  your  office  by  policy  22,016,  died  in  this  city 
on  the  15th  of  May  last,  after  a  short  ilhiess. 
"  Yours  respectfully, 

"Ellen  O'Reilly." 

The  defendants  were  silent  afterceiving  the  re  notice.  They 
retained  it  as  notice,  and  did  not  claim  from  plaintiff  any  further 
notice  or  proof  of  death ;  the  policy  does  not  prescribe  any  form 
of  proof,  and  the  plaintiff  would  seem  to  have  relied  upon  the 
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paper  as  being  sufficient  proof  of  death,  and  as  satisfactory  to 
the  company.  The  clause  in  policies,  providing  for  preliminary 
proofs,  is  to  be  expounded  liberally  in  favor  of  the  assured.  Walsh 
V.  Washington  Ins.  Co.  32  N.  Y.  442 ;  Talcot  v.  Marine  Ins.  Go. 
2  Johns.  136. 

The  object  of  preliminary  proofs  is  to  furnish  reasonable  infor- 
mation, and  the  clause  has  been  liberally  expounded.  Jackson  v. 
Grardner,  8  Johns.  394 ;  Lawrence  v.  Ocean  Ins.  Co.  11  lb.  259. 
The  defendants  might  have  required  some  other  kind  of  proof  of 
the  death  of  Michael  O'Reilly.  They  failed  to  do  so,  and  must 
be  held  to  have  waived  it.     Vos  v.  Mobinson,  9  Johns.  195. 

The  policy  contained  the  following  clause :  "  In  case  the  pre- 
mium shall  not  be  paid  to  the  company  on  or  before  the  time 
prescribed  for  the  payment  of  the  same,  the  policy  shall  thereafter 
be  forfeited,  and  cease  and  determine." 

The  contract  was  made  in  Rhode  Island,  the  defendants  acting 
there  by  their  agent,  Rockwell.  No  place  for  the  payment  of 
premium  is  prescribed  in  the  policy.  At  the  time  of  effecting  in- 
surance, or  of  delivering  the  policy,  the  agent  said  that  he  would 
come  around  regularly  and  take  up  the  premium,  and  otherwise 
to  the  effect  that  he  might  sometimes  be  out  West ;  "  but  you  hold 
it  till  I  come."  He  did  call  and  collect  the  two  half  yearly  pre- 
miums, but  did  not  call  for  the  premium  due  January,  1872,  and 
the  plaintiff  was  ready  to  pay,  but  did .  not  send  it  to  the  com- 
pany's office  in  New  York,  because  she  was  waiting  for  Rockwell 
to  call  for  it,  as  he  had  instructed  her. 

At  the  foot  of  the  policy  is  this  clause  :  "Agents  of  the  com- 
pany are  authorized  to  receive  premiums  when  due,  upon  the  re- 
ceipt of  an  authorized  officer  of  the  company,  but  not  to  make, 
alter,  or  discharge  contracts,  or  waive  forfeiture." 

The  defendants  claim  that  the  promise  of  their  agent  to  call  for 
the  premiums  was  a  violation  of  this  clause,  and  not  binding  on 
them,  and  not  available  to  the  plaintiff  as  a  legal  excuse  for  delay 
in  payment  of  premiums. 

As  the  policy  did  not  prescribe  any  place  of  payment,  and  was 
made  in  Rhode  Island,  and  the  company  had  no  office  there,  and 
the  plaintiff  had  been  in  the  habit  of  waiting  for  and  paying  the 
agent  when  he  called,  the  company  should  have  .given  the  plain- 
tiff notice  of  any  change  in  their  mode  of  doing  business  in  this 
respect. 
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It  was  shown  on  the  trial  that  they  revoked  Rockwell's  agency 
in  August,  1871 ;  but  although  it  was  claimed  that  notice  of  such 
revocation  had  been  sent  to  the  plaintiff,  the  proof  fails  in  that 
respect,  and  there  is  no  proof  that  such  notice  was  sent  as  claimed, 
while  the  plaintiff  testifies  that  she  never  received  it. 

The  question  is,  whether  the  plaintiff  shall  be  prejudiced  by  the 
act  of  the  agent.  He  did  say  he  would  call  for  the  premium,  and 
he  did  call  regularly  up  to  a  certain  time.  A  custom  of  the  com- 
pany would  seem  to  be  thus  established,  and  I  doubt  whether 
either  the  act  or  the  language  of  the  agent  is  to  be  considered  a 
modification  of  the  contract  according  to  its  terms,  and  this  con- 
clusion is  placed  on  two  grounds :  first,  it  is  in  harmony  with  the 
general  features  of  the  business  of  a  foreign  insurance  corporation 
that  the  premiums  should  be  collected  by  its  agent  at  the  place  of 
the  making  of  the  contract,  and  the  agent  was  therefore  exercis- 
ing an  implied  authority  in  saying  to  the  assured  how  and  where 
he  would  collect  them,  or  where  they  should  be  paid ;  and,  sec- 
ondly, the  company  is  presumed  to  have  had  the  benefit  of  collec- 
tions thus  made  for  the  period  of  a  year  or  more.  They  never 
exacted  of  the  plaintiff  that  she  should  pay  them  the  premium  in 
New  York.     Boehen  v.  Williamsburg  Ins.  Co.  35  N.  Y.  131. 

The  half  yearly  premium  of  $167  became  due  January  7, 1872  ; 
O'Reilly  died  May  15, 1872.  Rockwell's  agency  was  discontinued 
in  August,  1871.  It  was  not  proven  that  the  plaintiff  had  notice 
of  this  discontinuance,  or  that  any  other  agent  was  appointed  to 
represent  the  company. 

The  court  left  it  to  the  jury  to  say  whether  the  plaintiff  was 
chargeable  with  laches  in  not  seeking  out  a  person  to  pay  the  pre- 
mium to,  and  that  if  they  found  her  negligent  in  this  respect,  after 
Rockwell's  failure  to  call,  then  that  the  policy  had  lapsed  and 
she  could  not  recover.  Sheldon  v.  Atlantic  Fire  Ins.  Co.  26  N. 
Y.  460. 

No  exception  was  taken  to  the  charge  ;  the  jury  found  for  the 
plaintiff.  The  exceptions  to  the  testimony  do  not  appear  to  be 
tenable.     The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Baeteau,  Executor,  vs.  Phcbnix  Mutual  Life  Insurance 

Co.,  appellant, 
(3  N.  Y.  Supreme,  576.    May,  1874.) 

Misrepresentations.  —  Tlie  application  for  a  policy  of  life  insurance  declared  that  any  nji- 
true  or  fraudulent  answers  or  suppressions  of  fact  should  render  the  policy  void.  To  the 
question  whether  the  applicant  ever  had  paralysis,  the  answer  was  "  No."  In  an  action 
on  the  policy  it  appeared  that  the  insured  had  had,  previous  to  the  application,  two  at- 
tacks of  a  disease  which  his  physician  had  pronounced  to  be  paralysis.  He  manifested 
alarm  and  apprehension  at  these  attacks  and  died  from  a  third  attack  in  less  than  a  year 
after  the  policy  was  issued.     Eeld,  that  the  policy  was  void. 

The  inquiries  put  to  the  applicant  for  life  insurance  are  deemed  to  relate  to  matters  which 
affect  the  general  health  and  the  continuance  of  life  and  not  to  temporary  and  occasional 
physical  disturbances,  the  result  of  accidental  causes  to  which  all  men  are  more  or  less 
subject.  But  in  regard  to  a  disease  of  well  marked  symptoms  alarming  in  character,  which 
all  well  informed  persons  regard  as  affecting  the  general  health  and  as  threatening  the 
continuance  of  life  from  the  dangers  of  its  recurrence,  the  applicant  is  bound  to  state  the 
exact  truth. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence  where  such  evi- 
dence is  wholly  cumulative,  and  where  the  same  diligence  would  have  discovered  the  evi- 
dence before  as  well  as  after  the  trial. 

Appeal  from  an  order  denying  a  new  trial  on  the  minutes  of 
the  court,  and  from  a  judgment  in  favor  of  the  plaintifE  on  the 
verdict  of  the  jury ;  also  an  appeal  from  an  order  of  the  special 
term  denying  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  The  action  was  brought  upon  a  policy  of 
insurance  issued  by  the  defendants  upon  the  life  of  Joseph  E. 
Althouse,  the  plaintiff's  testator.  The  policy  was  for  $2,000,  and 
bore  date  July  29,  1867.  Althouse  died  June  14,  1868.  The  de- 
fence was  an  alleged  breach  of  warranty  and  fraud  in  the  state- 
ment made  by  the  testator,  in  the  application  for  insurance,  that 
he  never  had  paralysis,  of  which  disease  he  ultimately  died. 

The  facts  proved  on  the  trial  and  proper  to  be  considered  on 
the  appeals  are  stated  or  referred  to  in  the  opinion.' 

ff.  W.  McCRellan  ^  Martin  R.  Dorr,  for  appellant. 

John  Cadman  ^  R.  E.  Andrews,  for  respondent. 

BoCKES,  J.  In  the  apphcation  for  assurance,  signed  by  Alt- 
house,  and  which  formed  the  basis  of  action  by  the  company  in 
issuing  the  policy,  it  was  declared  that  his  answers  to  the  ques- 
tions thereby  propounded  to  him  were  fair  and  true,  and  that  any 
untrue  or  fraudulent  answers  or  suppressions  of  fact  should  ren- 
der the  policy  null  and  void. 

Among  the  questions  there  put  to  him  was  this  :  Whether  he 
ever  had  paralysis.     He  answered :    "  No."     This  question  was 
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one  of  undoubted  importance.  It  called  for  information  as  to  a 
disease  subtle  in  character,  and  the  more  alarming  and  hazardous 
from  the  probability  and  danger  of  its  recurrence.  The  company 
were  entitled  to  a  truthful  answer.  Was  it  true  then  as  the  ap- 
plicant stated  and  represented,  that  he  never  had  paralysis  ?  This 
statement  should  be  interpreted  with  fairness  to  the  assured.  If 
in  fact  he  never  had  more  than  a  temporary  illness  or  ailment; 
merely  indicating  the  disease  in  some  of  its  symptoms,  but  of  no 
pronounced  type,  his  answer  should  be  received  and  construed 
with  reference  to  that  state  of  facts.  So  it  is  a  fair  rule  of  inter- 
pretation, that  the  inquiries  put  to  the  applicant  for  life  assur- 
ance are  deemed  to  relate  "  to  matters  which  affect  the  general 
health  and  the  continuance  of  life,"  and  not  to  "  temporary  and 
occasional  physical  disturbances  the  result  of  accidental  causes,  to 
which  all  men  are  more  or  less  subject."  These  are  not  supposed 
to  be  in  the  mind  of  the  parties.  On  the  other  hand,  when  the 
party  is  interrogated  in  regard  to  a  disease  of  well  marked  symp- 
toms, alarming  in  character,  which  all  well  informed  persons  re- 
gard as  affecting  the  general  health,  and  as  threatening  the  con- 
tinuance of  life  from  the  danger  of  its  recurrence,  he  is  bound  to 
speak  and  to  state  the  exact  truth.  Tested  by  these,  as  it  seems 
to  me,  just  principles  and  requirements,  how  stands  the  case 
now  before  us  for  ejiamination  ?  Was  the  statement  of  the  plain- 
tiff's testator,  considered  with  reference  to  his  prior  condition  of 
health  and  the  obvious  import  of  his  words,  truthful  ?  Had  he 
never  ha,d  paralysis,  —  distinctly,  unmistakably,  confessedly,  — 
the  knowledge  of  which  caused  to  him  serious  alarm  and  appre- 
hension ?  The  proof  is  quite  unequivocal  and  conclusive,  as  it 
appears  to  me,  on  this  subject.  There  were  two  attacks  prior  to 
the  last,  which  terminated  fatally ;  the  first  in  August,  1865,  the 
second  in  March,  1866  ;  the  last  in  June,  1868,  about  ten  months 
and  a  half  after  the  issuing  of  the  policy.  That  he  had  paralysis 
in  1865  and  1866  is  proved  by  many  witnesses.  His  physician 
who  attended  him  on  those  occasions  so  testified,  and  gave  the 
diagnosis  of  his  case.  He  stated  that  one  half  of  his  body  was 
affected;  that  the  muscles  of  his  face,  arm,  and  leg  were  involved; 
that  his  power  of  locomotion  was  impaired ;  that  his  features  were 
distorted;  that  he  could  not  articulate.  The  doctor  was  corrob- 
orated in  the  main  by  several  other  witnesses,  his  neighbors,  who 
saw  him  and  conversed  with  him  frequently.  One  of  these  wit- 
nesses testified  that  on  one  occasion,  when  he  saw  him,  he  at- 
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tempted  to  speak  and  could  not  except  with  difficulty ;  that  he 
had  not  the  use  of  his  tongue  and  mouth  ;  that  he  drooled  ;  that 
there  was  a  difficulty  in  his  walk.  Another  testified  that  his  loco- 
motion was  unpaired,  as  was  also  his  articulation. 

Other  witnesses,  several  of  them,  testified  to  similar  symptoms 
and  indications  of  the  disease.  That  he  was  afflicted  with  this 
disease  was  a  matter  of  notorie^  in  the  neighborhood. 

Besides,  on  repeated  occasions  he  stated  that  he  had  paralysis ; 
said  he  had  had  two  attacks,  and  expressed  apprehension  that  the 
third  would  be  fatal,  as  it  was,  in  fact.  He  stated  to  the  physi- 
cian who  attended  him  in  his  last  illness  that  he  had  previously 
an  affection  of  the  same  kind.  It  appeared  also  that  a  few  months 
before  he  procured  the  policy  in  suit,  and  when  he  had  the  sub- 
ject of  obtaining  an  insurance  on  his  life  under  consideration,  he 
was  told,  in  substance,  that  he  could  not  get  a  policy  on  an  appli- 
cation giving  information  of  his  having  had  paralysis.  Now,  all 
this  evidence  stands  without  any  substantial  contradiction  or  ex- 
planation. Some  proof  was  given  on  the  part  of  the  plaintiff, 
which  tended  to  weaken  it,  perhaps,  to  some  inconsiderable  extent ; 
but  in  the  main  its  force  is  unshaken,  and  the  necessary  conclu- 
sion is,  that  the  assured  had  two  serious  and  alarming  attacks  of 
paralysis  prior  to  the  presentation  of  his  application  for  this  pol- 
icy. Yet,  to  the  interrogatory,  had  he  ever  had  paralysis,  he  re- 
plied, "  No."  He  was  fully  aware  that  the  disease  had  been  upon 
him,  and  was  conscious  of  the  great  danger  to  be  apprehended 
from  it.  He  well  knew  that  it  was  more  than  a  mere  "  tempo- 
rary illness,"  more  than  a  mere  "  physical  disturbance,"  or  "  shght 
difficulty,"  of  which,  in  all  human  probability,  he  had  wholly  re- 
covered, and  in  regard  to  which,  or  to  its  recurrence,  he  need  en- 
tertain no  fears.  Both  attacks  were,  in  point  of  fact,  of  a  se- 
riously alarming  character,  and  were  evidently  so  considered  by 
his  physician,  by  his  neighbors,  and  by  himself.  His  statement 
in  the  application  was  manifestly  untrue.  The  inquiry  called 
for  an  answer  of  undoubted  materiality  and  importance,  and 
the  party  should  be  held  to  the  consequences  of  a  false  answer. 
Therefore,  by  express  stipulation,  the  policy  issued  upon  the  ap- 
plication which  contained  this  false  statement  was  void.  Fitch  v. 
Am.  Pop.  Life  Ins.  Co.  2  N.  Y.  Sup.  247.1 

In  considering  the  case,  due  regard  has  been  had  (in  so  far  aa 


1  Ante,  p.  217. 
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they  here  have  application)  to  the  rules  laid  down  for  our  guid- 
ance in  giving  construction  and  effect  to  the  statements  of  assured 
persons  in  their  applications  for  policies,  and  to  the  observations 
of  the  learned  judges  in  the  cases  to  which  our  attention  has  been 
called,  and  particularly  to  the  eKamination  of  the  subject,  in 
Highie  v.  Guard.  Mut.  Life  Ins.  Oo.  53  N.  Y.  603  ;  ^  also  in  Pea- 
cock V.  K  T.  Life  Ins.  Oo.  20  lb.  293  ;  ^  Eorn  v.  Amicable  Life 
Ins.  Oo.  64  Barb.  81 ;  ^  Ilogle  v.  Guard.  Life  Ins.  Oo.  6  Robt. 
668 ;  *  Oampbell  v.  K  Eng.  Mut.  Life  Ins.  Co.  98  Mass.  381 ;  ^  Bliss 
on  Life  Ins.  §§  105,  107,  117.  If  the  conclusion  above  arrived  at 
be  sound,  the  learned  judge  should  have  directed  a  verdict  for  the 
defendant  as  requested  ;  or  if  the  case  vras  allowed  to  go  to  the 
jury,  their  verdict  in  favor  of  the  plaintiff  should  have  been  set 
aside  on  the  minutes  of  the  court. 

The  order  denying  a  new  trial  on  the  minutes  of  the  court  and 
the  judgment  on  the  verdict  should  be  reversed,  and  a  new  trial 
should  be  granted,  with  costs  to  abide  the  event. 

This  disposition  of  the  case  renders  the  appeal  from  the  order 
denying  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
of  little  importance;  I  am  of  the  opinion,  however,  that  the 
motion  based  on  that  ground  was  properly  denied.  The  newly 
discovered  evidence,  set  forth-  in  the  moving  papers,  was  wholly 
cumulative  ;  besides,  for  aught  that  appears,  it  might  have  been 
discovered  with  due  diligence,  and  been  produced  on  the  trial, 
had  proper  efforts  been  made.  As  is  well  said  by  counsel,  the 
same  diligence  would  have  discovered  the  evidence  before  as  well 
as  after  the  trial.  The  order  denying  a  new  trial,  on  the  grounds 
of  newly  discovered  evidence,  should  be  affirmed,  with  $10  costs. 

Judgment  accordinglif. 


Glen  et  al.  vs.  Hope  Mtttual  Life  Instjeance  Company, 
etc.,  appellants. 

(1  N.  T.  Supreme,  463.     October,  1874.) 

JfeinsMTonce.— ITie  C.  Co.  issued  policies  upon  the  life  of  H.  to  the  amount  of  $15,000. 
The  C.  Co.  reinsured  the  life  of  H.  in  two  other  companies  for  $10,000.  Afterwards  an- 
other company,  (the  H.  Co.,)  for  a  valuable  consideration,  reinsured  all  the  then  out- 
standing policies  of  the  C.  Co.,  subsequent  to  which  H.,  the  person  insured,  died.    Beld 

1  Ante,  p.  2  Ante,  vol.  1,  p.  465.  »  Ante,  vol.  3,  p.  712. 

*  Ante,  vol.  1,  p.  595.  5  lb.  p.  229. 
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that  the  H.  Co.  were  liable  to  the  holders  of  the  policies  for  the  whole  amount  insured 
thereby,  and  that  this  liability  was  not  affected  by  the  decision  of  arbitrators  in  an  arbi- 
tration between  the  C.  and  H.  companies,  to  which  such  holders  were  not  parties,  that  the 
H.  Co.  was  liable  upon  such  policies  for  $5,000  only. 
An  agreement  by  the  H.  Co.,  in  the  contract  for  reinsurance,  to  indemnify  the  C.  Co. 
against  losses,  did  not  affect  the  right  of  the  policy  holders  to  sue  the  H.  Co.  in  the  first 
instance.  • 

Appeal  by  the  defendant  from  a  judgment  for  $15,703.81,  in 
favor  of  plaintiff  entered  at  Monroe  Circuit,  upon  a  verdict  di- 
rected by  the  court. 

On  the  11th  of  November,  1870,  the  Craftsmen's  Life  Assur- 
ance Company  of  New  York  issued  three  policies  upon  the  life  of 
Joseph  F.  Hall,  in  each  of  which  it  agreed  to  pay  to  the  plain- 
tiffs, Francis  W.  Glenn  and  Milton  E.  Holton,  as  trustees  for  the 
heirs  of  Hall,  $.5,000  in  case  he  died  within  four  years  of  the  date 
of  the  policy.  Hall  died  June  23,  1872,  and  notice  and  proof  of 
his  death  were  furnished  to  the  Craftsmen's  Assurance  Company, 
June  29,  1872.  In  November,  1870,  the  Craftsmen's  Assurance 
Company  reinsured  the  life  of  Hall  in  two  other  companies,  the 
Continental  and  the  Equitable,  for  $5,000  in  each  company. 

On  the  25th  of  May,  1872,  the  Craftsmen's  Assurance  Com- 
pany entered  into  an  agreement  with  the  defendant,  the  Hope 
Mutual  liife  Insurance  Company  of  New  York,  by  which  the  lat- 
ter agreed  with  the  former,  for  certain  valuable  considerations,  to 
reinsure  it  "  on  all  risks  of  the  party  of  the  second  part "  (the 
Craftsmen's  Company)  "  for  which  policies  of  the  said  party  of  the 
second  part  are  outstanding  at  this  date,  and  hereby  agrees  to 
assure  all  such  policies  and  to  pay  the  holders  thereof  all  such 
sums  as  the  parties  of  the  second  part  may,  by  force  of  such  poli- 
cies, become  liable  to  pay,  including  the  dividends  declared  for  the 
year  1872  on  premiums  not  yet  due,  the  liability  for  death  losses 
to  be  limited  to  such  deaths  as  may  occur  on  and  after  this  date." 

On  the  12th  of  September,  1872,  the  plaintiffs  demanded  of 
the  defendant  the  payment  of  the  policies  referred  to,  which  it 
refused. 

The  amount  reinsured  on  Hall's  life  in  the  Equitable  and  Con- 
tinental were  paid  by  these  companies  to  the  Craftsmen's  by  the 
first  named  of  the  two  on  the  16th  of  August,  and  by  the  last  on 
the  3d  of  October,  1872.  On  the  2d  of  November,  1872,  an  ar- 
bitration was  entered  into  between  the  defendant  and  the  Crafts- 
men's Assurance  Company  to  determine  the  amounts  which  each 
company  was  liable  to  pay  upon  the  Hall  policies.     The  arbitra- 
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tors  awarded  that  upon  the  agreement  the  defendant  was  liable 
to  pay  thereupon  $5,000  only.  The  plaintiffs  were  not  parties  to 
this  arbitration. 

This  action  was  brought  to  recover  the  amount  due  plaintiffs, 
upon  the  policies  which,  it  is  claimed,  defendant  is  liable  to  pay 
under  its  agreement  of  the  25th  of  May,  1872,  with  the  Crafts- 
men's Assurance  Company. 

Samuel  A.  Noyes,  for  appellant. 

W.  F.  Cogswell,  for  respondent. 

Talcott,  J.  The  contract  between  the  Craftsmen's  Assurance 
Company  and  the  defendant  was  not  only  a  contract  by  which  the 
defendant  agreed  to  reinsure  and  indemnify  the  Craftsmen's 
Company  in  respect  to  the  policies  heretofore  issued  by  it,  but  it 
also  contained  an  express  agreement  on  the  part  of  the  defendant 
to  pay  to  the  holders  of  the  Craftsmen's  policies  all  such  sums  as 
the  latter  company  might,  by  force  of  such  policies,  become  liable 
to  pay;  and  a  further  agreement  to  accept  from  the  holders  a 
surrender  of  the  Craftsmen's  policies  and  issue  its  own  in  lieu 
thereof.  This  agreement  was  founded  on  a  valuable  considera- 
tion ;  and  within  the  case  of  Lawrence  v.  Fox,  20  N.  Y.  268,  and 
the  subsequent  cases  following  that,  any  policy  holder  of  the 
Craftsmen's  Company  might,  in  case  of  a  liability  upon  the 
policy,  maintain  an  action  against  the  defendant  upon  its  contract 
with  the  Craftsmen's  Company.  There  is  no  reason  why  the  lia- 
bility of  the  defendant  to  an  action  by  a  policy  holder  should  be 
prevented,  or  in  any  manner  impaired,  by  the  fact  that  in  the 
same  contract  the  defendant  agrees,  also,  to  indemnify  the  Crafts- 
men's Company  against  the  same  liability.  Such  an  indemnity  is 
the  consequence  and  legal  result  of  the  contract  to  pay  the  policv 
holders,  whether  expressed  in  so  many  words  or  not. 

It  is  claimed  by  the  defendant  that  its  liability  upon  the  pol- 
icies issued  by  the  Craftsmen's  Company  upon  the  life  of  Joseph 
F.  Hall,  which  are  the  subject  of  this  action,  has  been  reduced  to 
$5,000  by  reason  of  the  arbitration  between  the  defendant  and 
the  Craftsmen's  Company  and  the  award  thereon.  It  seems  the 
Craftsmen's  Company  had  effected  a  reinsurance  in  the  Conti- 
nental and  Equitable  Life  Companies  to  the  amount  of  $10,000 
upon  the  hfe  of  Hall,  and  after  Hall's  death  had  received  from 
those  companies  the  amount  so  reinsured  by  them.  Thereupon 
it  seems  that  the  defendant  claimed  of  the  Craftsmen's  Company 
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that  it  (the  defendant)  was  entitled  to  have  the  flO,000  so  re- 
ceived by  the  Craftsmen's  Company  for  reinsurance  applied  in 
exoneration  of  the  defendant  pro  tanto  from  the  liability  which  it 
had  assumed  on  the  Hall  policies. 

This  the  Craftsmen's  Company  denied,  and  insisted  that  the  de- 
fendant must  pay  the  whole  f  15,000  insured  upon  the  life  of  Hall, 
and  had  no  claim  to  any  deduction  in  consequence  of  the  amount 
received  by  the  Craftsmen's  Company  for  reinsurance.  This 
controversy  between  the  two  companies  was  by  them  submitted 
to  arbitration,  and  the  arbitrators  awarded  that  the  defendant 
should  pay  only  $5,000  on  the  HaU  policies. 

The  plaintiffs  were  not  parties  to  this  arbitration,  nor  was  it 
assumed  by  either  the  Craftsmen's  Company  or  the  defendant 
that  the  plaintiffs  or  their  cestui  que  trust  had  any  manner  of  in- 
terest in  the  question  submitted  to  arbitration.  The  case  shows 
that  the  plaintiffs  assented  to  and  accepted  the  agreement  of  the 
defendants  on  the  12th  of  September,  1872,  by  demanding  of 
them  on  that  day  the  payment  of  the  amount  insured  on  the  life 
of  Hall  by  the  Craftsmen's  Company.  The  agreement  between 
the  Craftsmen's  Company  and  the  defendant  to  arbitrate  their 
controversy  was  not  entered  into  until  November  following.  It 
is  quite  clear  that  after  the  pai-ty  for  vfhose  benefit  the  agreement 
is  made  has  accepted  and  adopted  it,  and  given  notice  thereof  to 
the  party  who  has  assumed  the  obligation,  the  original  debtor  can 
do  no  act,  even  by  way  of  direct  release  for  a  valuable  considera- 
tion, by  which  the  rights  of  a  holder  of  the  obligation  can  be  de- 
feated or  prejudiced.  Whether  any  arrangement  between  the 
original  debtor  and  the  party  who  has,  for  value,  assumed  the 
obligation  to  the  third  person,  by  which  the  right  of  the  third 
person  to  assume  and  enforce  the  contract  may  be  defeated,  can 
be  made  before  the  latter  has  had  notice  of  and  assented  to  the 
contract  by  which  the  obligation  to  him  has  been  assumed,  it  is 
not  necessary  to  decide  in  this  case,  and  may,  perhaps,  be  consid- 
ered as  a  hitherto  undecided  question. 

See  Lawrence  v.  Fox,  supra  ;  EatcJi  v.  Pryor,  3  Trans.  App. 
317 ;  Kelly  v.  Roberts,  40  N.  Y.  432.  The  judgment  must  be 
affirmed.  Judgment  affirmed. 
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Dbaij-  vs.  ^tna  Life  Insukance  Company,  appellant. 

(4  N.  Y.  Supreme,  497.     October,  1874.) 

Authority  of  agent.  Waiver.  Evidence.  —  A  life  insnrance  policy,  issued  by  a  Connecticut 
company  to  a  resident  in  New  York,  contained  a  condition  requiring  prepayment  of  pre- 
miums. Beld,  tliat  the  general  agent  of  the  company  in  New  York  had  before  default 
authority  to  waive  the  condition  and  extend  the  time  of  payment  of  a  premium  so  as  to 
bind  the  company. 

In  an  action  upon  a  life  insurance  policy  it  was  claimed  on  the  part  of  the  defendant  that 
proper  proof,  according  to  the  condition  of  the  policy,  of  the  death  of  the  insured  person 
had  not  been  made.  It  was  shown  that  plaintiff  applied  to  defendant's  general  agent  for 
the  necessary  blanks  for  that  purpose,  and  these  were  refused,  upon  the  ground  that  the 
company  did  not  recognize  the  claim.  Plaintiff  made  up  proofs,  and  by  the  direction  of  the 
agent  sent  the  same  by  mail  to  the  company.  Seld,  that  the  agent  was  acting  within  the 
scope  of  his  authority,  his  declaration  was  a  waiver  of  proofs,  and  the  proofs  forwarded 
by  mail  were  a  sufficient  compliance  with  the  condition  of  the  policy. 

The  premiums  on  the  policy  came  due  the  20th  of  September.  Plaintiff's  evidence  showed 
that  on  that  day  an  agreement  was  made,  by  defendant's  general  agent,  to  extend  the 
time  of  payment  to  November  5.  This  was  denied  by  the  agent.  Held,  that  a  memoran- 
dum by  the  agent,  of  the  amount  to  be  paid  by  the  insured  person  before  the  5th  of  No- 
vember, given,  on  the  1st  of  November,  by  the  agent  to  one  acting  in  behalf  of  the  in- 
sured, was  admissible  to  corroborate  plaintiff's  evidence. 

Evidence  on  the  part  of  the  plaintiff  in  no  way  prejudicial  to  defendant,  and  in  contra- 
diction of  the  plaintiff's  version  of  a  transaction,  although  incompetent,  held  not  the 
ground  for  an  exception  by  defendant. 

Entries  in  defendant's  books,  made  by  their  agent,  showing  that  the  policy  was  cancelled  in 
October,  it  not  being  shown  that  the  plaintiff  was  a  party,  or  consented  thereto,  held  inad- 
missible against  plaintiff. 

Upon  his  cross-examination,  as  a  witness  for  the  defendant,  the  agent's  attention  was  called 
to  a  statement,  which  he  had  made  on  the  12th  of  November,  in  relation  to  the  agreement 
of  extension.  Held,  that  evidence  of  that  statement  was  admissible  to  affect  the  credit  of 
his  testimony  as  to  the  agreement. 

Defendant  moved  for  a  nonsuit,  upon  the  ground  that  it  was  not  proved  that  the  conditions 
of  the  policy  were  waived,  and  th^  time  of  payment  extended  by  defendant,  or  any  per- 
son having  authority  to  do  so  in  its  behalf.  Beld,  not  broad  enough  to  present  an  objec- 
tion to  incompetent  evidence  received  without  objection  at  the  time. 

A  note  given  during  a  former  year  to  the  agent  upon  the  extension  by  him  of  the  time  of 
payment  of  a  premium,  it  appearing  that  the  defendant  acquiesced  in  the  transaction,  held 
admissible  upon  the  question  of  the  agent's  authority  to  extend  time  of  payment. 

Appeal  from  a  judgment  in  favor  of  the  plaintifE  entered  upon 
the  verdict  of  a  jury  and  from  an  order  denying  a  new  trial.  The 
action  was  brought  by  Ruth  E.  Dean  against  the  defendant,  an 
insurance  company  located  and  doing  business  in  Hartford,  Conn., 
to  recover  the  amount  of  two  policies  of  insurance  issued  by  the 
defendant  upon  the  life  of  her  husband,  Henry  Dean.  The  pol- 
icies in  question  were  issued  through  Lucius  Morton,  the  general 
agent  of  defendant  in  New  York,  and  each  contained  a  provision 
that  "  in  case  the  assured  shall  not  pay  the  said  annual  premium 
on  or  before  the  several  days  hereinbefore  mentioned  for  the  pay- 
ment thereof,  then,  and  in  every  such  case,  the  said  company  shall 
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not  be  liable  to  the  payment  of  the  sum  insured  or  any  part 
thereof,  and  this  policy  shall  cease  and  determine." 

The  premiums  were  by  the  terms  of  the  policies  payable  on  or 
before  the  20th  of  September  in  each  year.  On  the  20th  of  Sep- 
tember, 1869,  the  sums  due  as  premiums  were  not  paid,  and  it 
was  claimed  on  the  part  of  the  plaintifE  that  on  that  day  the  gen- 
eral agent  of  the  company  at  New*  York  agreed  with  the  insured 
that  the  time  for  payment  of  premiums  might  be  deferred  until 
the  5th  of  November  following.  This  was  denied  by  defendant. 
EAridence  was  given  on  behalf  of  plaintiff  tending  to  establish  the 
fact  of  such  agreement,  which  was  contradicted  by  the  evidence  on 
the  part  of  the  defendant.  Such  other  facts  as  are  material  ap- 
pear in  the  opinions. 

Theron  G.  Strong  ^  John  K.  Porter,  for  appellant. 

Evarts,  Southmayd  ^  Choate,  for  respondent. 

Dajstibls,  J.  By  the  express  terms  of  both  the  policies  in  suit 
the  premiums  upon  them  were  made  payable  on  or  before  the 
20th  day  of  September  in  every  year  during  their  continuance. 
And  each  contained  the  statement  that  it  was  understood  and 
agreed  that  in  case  the  premiums  should  not  be  paid  on  or  before 
the  days  mentioned  for  the  payment  thereof,  the  policy  should 
cease  and  determine.  The  premiums  which  became  due  and  pay- 
able on  the  20th  day  of  September,  1869,  were  not  paid  on  or 
before  that  day,  and  the  consequence  resulting  from  that  circum- 
stance was  that  the  policies  ceased  and  determined  unless  the 
time  for  the  payment  was  extended  by  some  agreement  or  ar- 
rangement binding  on  the  company.  That  such  an  agreement 
had  been  made  was  a  fact  to  be  satisfactorily  established  by  the 
plaintiff  before  her  right  to  recover  upon  the  policies  could  be 
maintained,  and  that  she  endeavored  to  prove. 

The  evidence  given  in  support  of  that  fact  consisted  of  the  dec- 
larations and  statements  of  the  defendant's  general  agent  in  charge 
of  its  business  at  the  city  of  New  York.  These  statements  were 
made  on  the  2d  of  November,  1869,  and  also  a  few  days  after  the  ' 
decease  of  the  person  whose  life  was  insured  by  the  poUcies,  who 
died  on  the  19th  of  November  of  that  year.  They  tended  to  show 
that  an  agreement  was  made  between  him  and  the  defendant's 
general  agent  on  the  20th  of  September  preceding,  by  which  -the 
payments  of  the  premiums  for  that  year  were  so  far  extended  that 
no  part  of  them  became  due  until  the  5th  of  November,  1869,  and 
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it  was  shown  that  payment  of  such  part  was  tendered  to  the  agent 
and  refused  by  him  after  the  statements  were  made  and  before 
that  day.  At  the  time  when  the  statements  were  made  by  the 
agent  admitting  that  he  had  made  an  agreement  on  the  20th  of 
September,  1869,  extending  the  time  for  the  payment  of  the  pre- 
miums for  that  year,  he  also  delivered  to  the  person  he  had  the 
interview  with  written  memoranda  indicating  the  amounts  re- 
quired to  be  paid  according  to  the  terms  of  that  agreement.  But 
they  did  not  of  themselves  constitute  such  agreement,  and  were 
not  delivered  by  the  way  of  renewing  or  entering  into  it.  The 
witness  who  received  them  stated  that  the  agent  gave  him  the 
memoranda  "  as  indicating  the  arrangement  which  he  had  pre- 
viously stated  "  to  him,  and  as  such  they  were  no  more  than  the 
oral  declarations  of  the  agent  reduced  to  writing. 

Two  other  memoranda,  signed  by  the  defendant's  agent,  were 
found  among  the  papers  of  the  person  whose  life  was  insured  after 
his  death,  and  were  received  in  evidence  on  the  trial.  But  they 
were  evidently  made  before  the  20th  day  of  September,  1869,  be- 
cause they  call  attention  to  the  fact  that  the  premiums  on  the 
policies  would  become  due  on  that  day,  and  request  payment  of 
the  amounts.  That  is  succeeded  by  certain  figures,  unexplained 
upon  the  papers,  which,  with  the  explanation  afforded  by  the 
agent's  declarations,  may  possibly  tend  to  indicate  the  existence 
of  the  agreement  relied  upon  to  sustain  the  recovery.  But  if 
they  are  capable  of  being  used  in  that  manner,  it  could  not  be 
done  without  the  declarations  themselves.  So  that  if  they  were 
incompetent  evidence  for  use  in  the  case,  nothing  was  proved  from 
which  an  agreement  for  the  extension  of  the  time  for  the  payment 
of  the  premiums  could  be  inferred.  Substantially,  that  depended 
upon  the  declarations  of  the  agent  for  proof  of  its  existence.  With- 
out them  there  was  nothing  from  which  the  extension  of  the  time 
for  the  payment  of  the  premiums  could  properly  be  found  as  a 
fact. 

In  this  state  of  the  proof,  and  after  the  evidence  was  all  taken, 
the  defendant  moved  for  a  nonsuit,  specifying  among  other  rea- 
sons in  support  of  its  motion,  that  it  was  not  proved  that  the  con- 
ditions of  the  policies  as  to  payment  were  waived,  and  the  time 
of  payment  extended  by  the  defendant  or  any  person  authorized 
to  do  so  upon  its  behalf.  The  motion  was  denied,  and  the  de- 
fendant excepted.     If  this  objection  had  been  broad  enough  to 
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present  the  question  -whether  the  agent's  declarationst  were  com- 
petent eyidence  to  show  an  extension  of  the  time  for  the  payment 
of  the  premiums  against  the  defendant,  it  would  have  been  in 
time,  although  the  proof  of  them  was  received  without  objection. 
Those  declarations  were  not  competent  evidence  of  the  existence 
of  an  agreement  made  six  weeks  before  the  time  when  they  were 
made  against  the  defendant,  the  principal  of  the  agent  making 
them.  Anderson  v.  Borne,  W.  4-  0.  R.  B.  Co.  54  N.  Y.  334. 
And  the  omission  to  object  to  them  when  they  were  offered  did 
not  deprive  the  defendant  of  the  right  to  insist  upon  their  incom- 
petency at  the  close  of  the  evidence,  or  any  other  time  during  the 
progress  of  the  trial. 

This  was  substantially  held  in  the  case  of  Hamilton  v.  iV.  Y. 
Cent.  B.  B.  Co.  51  N.  Y.  100.  But  the  objection  actually  taken 
did  not  present  this  point  for  the  decision  of  the  court.  It  sim- 
ply presented  the  objection  that  the  agent  was  not  authorized  to 
waive  or  extend  the  time  of  payment  of  the  premiums.  Whether 
the  proof  given  to  show  that  an  agreement  had  been  made  for  the 
extension  was  competent  proof  for  that  purpose,  was  not  men- 
tioned or  suggested.  Neither  this  motion  nor  the  grounds  speci- 
fied in  its  support,  nor  any  other  objection  taken  during  the  trial, 
presented  that  question.  And  as  it  was  not  raised  at  any  time 
during  the  trial,  it  was  necessarily  waived  when  the  case  was  sub- 
mitted to  the  jury.  The  defendant  had  the  right  to  have  the 
case  tried,  if  it  so  elected,  on  incompetent  evidence ;  and  the 
omission  at  any  time  to  object  is  conclusive  evidence  of  such 
waiver.  By  such  conduct  even  the  right  to  a  trial  by  jury  may 
be  waived.  Crreason  v.  Keteltas,  17  N.  Y.  491 ;  Penn.  Goal  Co. 
V.  Del.  ^  Hud.  Canal  Co.  1  Keyes,  72  ;  West  Point  Iron  Co.  v. 
Beymert,  45  N.  Y.  703  ;  Fisher  v.  Hepburn,  48  lb.  41 ;  Delaney 
v.  BreU,  61  lb.  78. 

The  plaintiff  offered  in  evidence  a  note  made  on  the  20th  day 
of  September,  1868,  given  by  the  person  whose  life  was  insured 
by  the  policies  for  the  payment  of  the  premiums  upon  them  in 
sixty  days  after  its  date,  containing  the  agreement  that  the  pol- 
icies should  be  null  and  void  if  the  note  should  not  be  paid  when 
it  was  due.  This  was  objected  to  by  the  defendant  on  the  ground 
that  it  was  immaterial.  The  objection  was  overruled,  and  the 
defendant  excepted.  In  one  respect  this  was  material  evidence. 
For  the  authority  of  the  agent  to  extend  the  time  for  payment  of 
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the  premiums  was  controYerted  by  the  defendant,  and  if  that  had 
previously  been  done  by  him  with  the  approval  of  the  defendant, 
it  was  a  fact  tending  to  show  the  existence  of  the  authority. 
When  the  agent  himself  was  examined  as  a  witness,  the  defend- 
ant showed  the  transaction  of  1868  fully  by  him.  And  it  ap- 
peared from  his  evidence  that  the  papers  were  sent  to  the  defend- 
ant, which  made  no  objection,  but  approved  of  the  arrangement. 
This  was  all  competent,  for  the  purpose  of  showing  the  agent's 
authority  to  change  or  extend  the  time  fixed  for  the  payment  of 
the  premiums. 

The  agent,  on  the  defendant's  examination  of  him,  showed 
that  a  receipt  had  been  given  when  the  note  was  taken,  and 
there  could  be  no  well  founded  objection  against  afterward  re- 
ceiving the  receipt  itself  for  the  purpose  of  having  its  precise 
terms  in  evidence.  It  was  a  material  part  of  the  transaction, 
which  the  defendant  had  taken  the  pains  to  prove,  and  there 
could  be  no  impropriety  in  reading  it  to  show  exactly  what  had 
been  done  so  far  as  that  appeared  by  the  receipt. 

The  declarations  proved  to  have  been  made  in  one  of  the  in- 
terviews after  Mr.  Dean's  death,  and  which  was  objected  to  as 
incompetent  by  an  objection  expressly  confined  to  the  particular 
occasion  inquired  for  at  that  time,  did  not  tend  to  prove  the  ex- 
istence of  any  valid  agreement  for  the  extension  of  the  time 
fixed  by  the  policies  for  the  payment  of  the  premiums  ;  and  for 
that  reason  the  exception  taken  to  the  decision,  allowing  them  to 
be  proved,  can  be  of  no  service  to  the  defendant. 

The  admission  of  the  agent  shown  under  it  tended  to  prove 
that  the  terms  proposed  had  not  been  complied  with  by  Mr. 
Dean,  and  for  that  reason  it  was  entirely  ineffectual  as  evidence 
against  the  defendant.  It  maintained  the  position  of  the  defend- 
ant, and  tended  to  subvert  the  plaintiff's  claim.  Vandervoort  v. 
aould,  36  N.  Y.  639,  644. 

The  conversation  which  was  stated  by  the  witness,  Keese,  was 
of  the  same  general  nature.  He  said  that  Morton  told  him  sub- 
stantially what  he  had  said  during  the  trial  as  a  witness.  So  that 
it  could  not  possibly  have  done  the  defendant  any  harm ;  and 
while  it  was  objected  to,  it  was  not  because  it  was  incompetent, 
but  simply  because  it  ought  to  have  been  called  out  on  the  direct 
examination. 

The  remark  made  by  the  witness  concerning  this  conversation 
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is  equally  as  applicable  to  the  one  just  before  considered,  for  that 
was  no  more  than  a  repetition  of  what  Morton,  the  agent,  swore 
to  himself. 

The  evidence  sufficiently  showed  the  service  of  the  notice  and 
proof  of  the  death  of  the  person  whose  life  was  insured,  without 
the  declaration  of  the  agent  that  they  had  been  received  by  the 
company.  They  were  tendered  to  the  general  agent,  and  after 
being  refused  by  him  were  mailed  under  his  direction  to  the  pres- 
ident of  the  company,  at  its  place  of  business  in  Connecticut ; 
and  that  certainly  should  be  sufficient  to  prove  a  compliance  with 
the  terms  of  the  policy  on  this  subject.  Besides  that,  it  ap- 
peared that  the  refusal  to  pay  was  placed  by  the  company  on  the 
omission  to  pay  the  premiums,  and  that  would  be  sufficient  to 
constitute  a  waiver  of  all  proof  of  death.  Post  v.  ^tna  Insur- 
ance Co.  43  Barb.  353  ;   Oornwell  v.  HaigTit,  21  N.  Y.  462. 

An  objection  was  taken  to  the  copy  of  the  notice  and  proof  of 
death  offered  in  evidence,  but  it  was  not  objected  to  because  it 
was  a  copy.  The  objection  was  expressly  placed  on  the  reasons 
that  it  did  not  appear  that  the  original  came  to  the  possession  of 
the  company  ;  that  the  fact  of  mailing  was  not  such  evidence  of 
its  receipt  as  to  justify  the  admission  of  a  copy  in  evidence. 
These  reasons  were  not  good  because  the  proof  did  show  a  proper 
service  of  the  original. 

The  tender  to  the  agent  and  mailing  to  the  president,  as  he  di- 
rected, sufficiently  showed  the  service  of  the  notice  and  proof  of 
death  to  comply  with  the  terms  of  the  policy.  The  only  author- 
ity opposed  to  the  validity  of  such  service  is  that  of  Hbdgkins  v. 
Montgomery  Go.  Mut.  Ins.  Co.  34  Barb.  213  ;  and  that  was  af- 
terwards reversed  by  the  court  of  appeals.     See  41  N.  Y.  620. 

The  agent  appears  to  have  been  the  general  agent  of  the  com- 
pany at  the  city  of  New  York,  and  he  was  authorized  as  such  to 
transact  all  the  company's  business  at  that  place,  which  included 
all  that  he  did  concerning  this  insurance  ;  and  for  reasons  already 
given  as  well  as  those  mentioned  by  Mr.  Justice  Brady,  the  judg- 
ment, after  being  modified  as  directed  by  him,  should,  with  the 
order  denying  a  new  trial,  be  affirmed. 

Bbadt,  J.  The  plaintiff  claimed,  as  the  widow  of  Henry 
Dean,  the  sums  secured  by  two  policies  delivered  to  her,  depend- 
ent upon  the  life  of  her  husband,  Henry  Dean.  The  premiums 
payable  for  the  year  during  which  he  died  were  .payable  on  the 
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20tli  of  September,  1869 ;  and  on  or  before  that  day  Morton, 
who  was  the  defendants'  general  managing  agent  in  this  State, 
agreed  with  Henry  Dean  to  extend  the  time  of  payment  until 
the  5th  of  November,  1869,  or,  in  other  words,  he  gave  Mr. 
Dean  until  the  fifth  to  pay  his  premiums.  On  the  2d  of  Novem- 
ber a  tender  was  duly  made  of  the  money  payable,  and  Morton 
refused  to  receive  it,  having,  it  would  seem,  in  an  interHew  be- 
tween Mr.  Dean's  representative  and  himself,  discovered  that  Mr. 
Dean  was  then  ill.  The  evidence  on  the  subject  of  the  agree- 
ment to  waive  the  payment  of  the  premiums,  in  exact  conformity 
to  the  terms  of  the  policy,  was  in  conflict,  the  defendants'  agent, 
Morton,  denying  that  it  was  made,  as  asserted,  on  behalf  of  the 
plaintiff.  The  question  was  submitted  to  the  jury  on  this  con- 
flict, and  decided  by  them  in  favor  of  plaintiff.  It  is  not  deemed 
necessary  to  consider  the  evidence  in  detail.  It  is  sufficient  to 
say  that  it  abundantly  sustains  the  conclusion  at  which  the  jury 
arrived.  The  further  question  was  also  submitted  to  the  jury 
and  found  also  in  favor  of  the  plaintiff,  whether  the  defendants 
received  the  proofs  of  death  contemplated  by  the  policy.  Sev- 
eral exceptions  were  taken  during  the  trial,  and  to  the  charge  of 
the  justice  presiding  and  to  his  refusals  to  grant  requests  made, 
which  it  will  be  necessary  to  consider.  It  may  be  here  remarked, 
however,  that  the  authority  of  the  general  agent  as  such  to 
waive  the  condition  of  the  policy  requiring  prepayment  of  the 
premiums  cannot  be  doubted,  and  that  his  acts  thereto  are  bind- 
ing on  the  company.  Whatever  his  secret  instructions  may  be, 
such  is  the  established  rule  of  law  in  this  State.  Sheldon  v.  At- 
lantic F.  ^  M.  Ins.  Co.  26  N.  Y.  460 ;  Wood  v.  Poughheepsie 
Ins.  Co.  32  lb.  624 ;  Bodine  v.  Exchange  Fire  Ins.  Co.  51  lb. 
122  ;  Boehen  v.  Williamsburg  City  Ins.  Co.  35  lb.  131. 

In  this  case,  assuming  the  agreement  to  waive  the  prepayment 
and  to  wait  for  it  until  the  5th  of  November,  1869,  to  have  been 
made  as  alleged  on  behalf  of  the  plaintiff,  there  can  be  no  doubt, 
indeed  it  is  not  denied,  that  it  was  in  terms  sufficient  to  accom- 
plish the  object  for  which  it  was  made.  The  jury  having  declared 
that  it  was  made  as  averred,  and  that  the  requisite  proofs  were 
furnished,  it  follows  that  unless  some  error  of  law  was  committed 
requiring  a  reversal,  the  judgment  must  stand. 

The  answer  of  the  defendants  set  up  two  grounds  of  defence 
namely,  the  forfeiture  of  the  policies  by  the  failure  of  the  plaintiff 
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and  her  husband  to  fulfil  their  conditions,  and  the  failure  of  plain- 
tiff to  give  due  notice  and  proof  of  the  death  of  the  insured  in 
accordance  with  the  rules,  by-laws,  and  practice  of  the  defendants. 
The  defences  were  not  established ;  nor  was  either  of  them.  It 
wiU  be  perceived  that  the  averment  as  to  notice  is  of  the  want  of 
due  notice,  or  notice  or  proof  in  accordance  with  the  rules  re- 
ferred to.  The  proof  furnished  on  that  subject  by  the  plaintiff 
was :  — 

1.  That  Morton  refused  to  give  to  the  plaintiff's  attorney  the 
blanks  used  in  making  up  the  proofs,  on  the  ground  that  the  de- 
fendants did  not  recognize  the  claim. 

2.  That  the  proofs  subsequently  made  up  were  presented  to 
Morton  who  declined  to  receive  them,  telling  the  person  who  pre- 
sented them  that  they  should  be  sent  to  the  president  of  the  com- 
pany, which  was  done  by  mail ;  and  lastly,  Morton's  admission 
that  they  had  been  received  by  the  defendants.  Morton  said  on 
his  examination  that  the  proofs  were  sometimes  left  in  his  hands 
to  send  forward  ;  that  he  often  directed  persons  to  send  proofs  of 
loss  to  the  president ;  that  there  was  no  regular  rule  about  it, 
and  that  they  were  often  sent  by  mail  by  the  parties.  These  facts 
were  quite  sufficient  to  show  the  performance  of  the  condition  of 
the  policy  as  to  proofs,  and  to  justify  the  result  on  that  subject  at 
which  the  jury  arrived.  The  defendants'  managing  agent,  when 
acting  vyith  reference  to  the  proofs  of  loss,  was  acting  within  the 
scope  of  his  agency.  He  sometimes  took  them  to  send  forward, 
and  sometimes  directed  them  to  be  sent  by  mail.  This  practice 
was  acquiesced  in  on  his  own  statement.  If  it  were  not  so,  how- 
ever, the  defendants,  through  him,  having  refused  to  give  the 
blanks  because  the  claim  was  not  recognized,  rendered  it  unneces- 
sary to  send  the  proofs.  They  placed  their  declination,  not  upon 
the  ground  that  they  were  under  an  obligation  to  furnish  them  or 
that  they  did  not  believe  in  the  death  of  Mr.  Dean,  but  upon  the 
ground,  assuming  the  death  to  have  occurred,  that  they  would  not 
recognize  the  <!laim,  and  therefore  would  not  pay  it.  This  was  a 
waiver  of  proofs.  Phillips  on  Ins.  §  1803 ;  Francis  v.  Ocean  Ins. 
Co.  6  Cow.  404  ;  ffMel  v.  Buffalo  Fire  Ins.  Co.  3  N.  Y.  122 ; 
Post  V.  ^tna  Ins.  Co.  43  Barb.  351. 

In  addition  to  the  exception  just  considered,  the  defendants  took 
others  prior  to  the  motion  to  dismiss  the  complaint  which  must  be 
briefly  noticed.    It  appeared  on  the  trial  that  on  the  1st  of  No- 


SUPREME   COURT,  1874.  349" 

Dean  v.  Mina,  Life  Insurance  Company. 

vember,  1869,  when  the  representatiTe  of  Mr.  Dean  went  to  the 
office  of  the  defendants,  a  memorandum  was  given  him  showing 
the  amount  to  be  paid  by  Mr.  Dean  before  the  5th  of  that  month, 
and  that  after  the  death  of  the  latter,  two  memorandums  were 
found  among  his  papers  to  the  same  purport,  which  were  intro- 
duced in  evidence  under  the  defendants'  exception.  They  were 
subsequently  shown  to  have  been  sent  by  the  defendants  to  Mr. 
Dean,  and  as  they  bore  upon  the  arrangement  of  September  in 
reference  to  the  alleged  division  of  the  premiums,  were  clearly 
competent.  They  were  admissions  that  such  a  division  had  been 
agreed  upon  on  their  part,  and  was  so  far  corroborative  of  the 
plaintiff's  version  of  the  controversy.  The  ground  of  the  objec- 
tion to  them  was  that  they  were  immaterial,  but  it  is  very  clear, 
for  the  reason  stated,  that  they  were  pertinent  to  the  real  issue  in 
the  case. 

The  defendants  also  excepted  to  proof  of  an  interview  with  their 
agent,  Mr.  Morton,  after  the  death  of  Mr.  Dean,  in  reference  to 
the  arrangement  made  with  the  latter,  prior  to  his  death,  on  the 
ground  "  that  declarations  and  statements  of  Mr.  Morton  on  that 
occasion,  in  reference  to  past  transactions,  could  not  affect  the  de- 
fendants, and  as  immaterial." 

In  answer  to  question  the  witness  said :  A.  "  Mr.  Morton  said 
that  Mr.  Dean  had  come  to  his  office  and  said  '  he  was  afraid  he 
would  have  to  give  up  his  policies,  for  he  had  not  got  the  money 
to  meet  the  premiums,  and  I  urged  him  not  to  give  them  up  ;  and 
to  make  it  easier  for  the  old  gentleman,  (he  used  those  words,)  I 
divided  it  up  into  four  quarterly  payments,  and  I  prepared  the 
notes  for  him  to  sign ;  he  finally  came  in  and  sat  down  at  the 
desk,  took  up  a  pen  and  signed  some  of  the  notes  ;  and  then,  with- 
out saying  a  word,  put  down  his  pen  and  went  out,  and  that  was 
the  last  I  saw  of  him.'  I  asked  him  what  he  did  with  those  notes. 
'  Well,'  said  he,  '  I  looked  upon  them  as  amounting  to  nothing  ; 
the  business  was  not  finished,  and,  after  a  while,  I  tore  them  up 
and  threw  them  into  the  waste  basket.'  He  said  Mr.  Dean  had 
come  to  him,  and  that  arrangement  or  talk  was  had  at  the  time 
the  premium  was  due." 

Assuming  that  this  evidence  was  prohibited  within  the  rule 
that  the  declarations  of  an  agent  not  engaged  in  the  performance 
of  any  act  relating  to  his  agency  are  incompetent,  it  is,  neverthe- 
less very  clear  that  it  was  not  in  any  way  injurious  or  prejudicial 
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to  the  defendants.  It  was  in  contradiction  of  what  the  plaintiff 
claimed  to  have  occurred  on  the  occasion  to  which  it  related, 
namely,  the  signing  of  all  the  notes  necessary  to  consummate  the 
policies,  and  the  agreement  to  extend  the  time  of  payment  of 
the  premiiTms  to  the  5th  of  November,  which  was  the  jonly  re- 
maining ceremony  necessary  to  complete  the  transaction.  It  was 
a  statement,  which,  if  true,  sl^owed  conclusively,  that  the  prelim- 
inaries indispensable  to  the  completion  of  the  contract  had  not 
been  performed  ;  that  all  the  notes  had  not  been  signed  ;  that  the 
matter  was  left  unfinished  by  the  deceased ;  that  the  business  was 
not  perfected  ;  that  Morton  looked  upon  the  two  notes  signed  as 
amounting  to  nothing,  and  that  he  tore  them  up  and  threw  them 
into  the  waste  basket.  This  was  substantially  the  statement  made 
by  Morton  himself,  as  appears  by  the  extract  from  his  evidence, 
as  follows :  — 

"  On  the  20th  of  September,  1869,  he  came  in  again  ;  that  was 
the  day  upon  which  his  premiums  were  due,  and  after  a  good  deal 
of  conversation,  I  pressed  upon  him  to  keep  up  the  $5,000  policy 
by  quarterly  payments,  showing  that  he  would  not  have  a  great 
deal  of  money  to  pay,  and  he  rather,  after  a  time,  assented  to  it, 
so  much  so,  that  I  thought  he  would  do  it.  I  told  him  he  could 
get  the  money  from  his  friends ;  that  anybody  would  lend  him 
that  amount  to  keep  his  policy  up,  at  his  time  of  life.  The  pre- 
mium was  $202,  about  $60  with  interest  added ;  something  over 
$60  the  first  payment,  and  about  $50  on  the  three  subsequent 
payments.  He  had  notes  prepared.  My  young  man,  in  prepar- 
ing the  notes  for  the  quarterly  payments  on  the  $5,000,  filled  up 
the  blanks  for  the  other ;  he  did  not  comprehend  what  was  to  be 
done, —  the  book-keeper  I  had  in  my  office.  They  were  all  laid 
down  on  the  desk,  and  Mr.  Dean  signed  two.  I  suppose  I  can 
tell  what  was  done  with  these  notes.  There  were  two  others 
which  he  should  have  signed,  toward  the  payment  of  that  policy. 
He  hesitated  a  long  time  between  the  two  signatures  for  the  two 
notes.  There  were  four  of  them  to  be  signed,  and  he  signed  two, 
to  pay  the  $5,000  policy,  and  there  was  about  $60  in  money  to 
pay.  He  sat  fifteen  minutes  between  the  signing  of  the  two; 
pushed  them  back  from  the  desk ;  the  others  were  lying  loose 
there ;  they  had  not  been  signed  at  aU ;  he  pushed  them  back 
and  moved  away  from  the  desk,  and  went  out  of  the  office.  I 
supposed  he  was  going  to  return ;  he  said  he  would  see  what  he 
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could  do,  and  seemed  embarrassed  in  his  mind  about  not  being 
able  to  get  the  money  ;  seemed  not  to  know  where  to  look  for  the 
money.  It  occurred  to  me  he  had  gone  out  for  the  money  to  settle 
for  the  one  policy,  but  he  did  not  come  back  again,  and  I  never 
saw  him  after  that  day." 

The  only  difference  which  is  of  any  moment  is,  that  Morton 
makes  the  signing  of  the  notes  apparently  relate  to  the  policy  of 
$5000  only,  but  it  will  be  perceived,  on  examination  of  his  testi- 
mony, that  the  transaction  was  not  thus  confined.  Morton,  not- 
withstanding this  attempt,  says  that  "  his  young  man,  in  prepar- 
ing the  notes  for  the  quarterly  payments  on  the  $5,000  policy, 
filled  up  the  blanks  for  the  other.  They  were  all  laid  down  on 
the  desk,  and  Mr.  Dean  signed  two."  If  the  $10,000  policy  was 
not  to  be  included  in  the  agreement,  why  were  they  not  taken 
away  when  discovered  ?  Why  was  Mr.  Dean  permitted  to  begin 
the  signing  of  all  the  notes?  They  were  all  laid  down  before 
him,  and  for  no  other  purpose  than  that  they  should  be  signed  in 
accordance  with  the  conclusion  at  which  they.  Dean  and  Morton, 
had  arrived  from,  the  interview  which  was  about  to  close.  This 
narrative  of  Morton,  even  in  the  respect  named,  does  not,  there- 
fore, substantially  differ  from  that  given  by  the  witness  ;  but  the 
difference,  if  any  there  be,  is  wholly  immaterial,  because  the  re- 
sult of  the  meeting  between  Dean  and  Morton  was  the  same  as 
stated  by  both  Morton  and  this,  the  plaintiff's  vdtness,  and  it 
was  that  the  agreement  was  not  completed.  The  deceased  signed 
only  two  of  the  notes,  sat  fifteen  minutes  between  the  signing  of 
the  two,  pushed  the  notes  back,  and  left  the  office  not  to  return. 
Morton  never  saw  him  afterward.  This  is  Morton's  account. 
The  effect  of  both  pieces  of  evidence  is  that  nothing  was  finished, 
either  in  regard  to  one  or  other  of  the  policies,  and  it  is  clear, 
therefore,  that  the  evidence  could  do  the  defendants  no  injury. 
It  was  not  in  support  of  the  plaintiff's  case.  It  was  in  harmony 
with  and  in  aid  of  the  defendants'  case.  If  the  plaintiff  did  not 
shovp-  an  entirely  different  state  of  facts,  the  defendants  must 
have  succeeded.  She  recovered  on  an  agreement  completed,  and 
this  testimony  did  not  in  any  way  tend  to  show  the  contract  she 
set  up  in  any  respect  in  which  it  was  denied.  It  was,  indeed,  in 
decided  hostility  to  the  proposition  that  such  an  agreement  as  she 
averred  to  have  been  made  had  in  fact  been  completed.  The  ex- 
ception should  fail  for  these  reasons. 
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These  are  all  the  exceptions  taken  prior  to  the  motion  to  dis- 
miss the  complaint,  which  was  made  chiefly  upon  the  assumption 
that  the  evidence  established  or  failed  to  show  facts  which  either 
operated  to  the  defendants'  benefit,  or  against  the  plaintiff's  right 
to  recover.  It  is  not  necessary  to  consider  them  in  detail.  It  is 
enough  to  say  that  the  defendants'  counsel  was  mistaken  in  his 
estimate  of  the  effect  of  the  evidence  given,  and  in  his  view  of  the 
failure  of  proof  which  he  asserted. 

The  evidence  has  established  a,  primd  facie  case,  and  one  which 
it  became  the  imperative  duty  of  the  court  to  entertain,  and 
therefore  to  submit  to  the  jury.  The  motion  was,  therefore, 
properly  denied. 

The  defendants'  counsel  also  offered  to  show  that  the  policies 
were  cancelled  in  October,  1869,  before  Mr.  Dean  died,  by  entries 
made  by  the  defendants,  but  this  offer  was  made  after  Morton 
had  stated  as  follows  :  "  In  October,  1869,  premium  cancelled  ; 
that  is,  both  policies  were  cancelled  and  returned  to  the  company 
for  non-payment  of  the  premium."  The  value  of  the  entry  after 
this  evidence  is  apparent.  The  policies  had  been  returned  by  the 
agent,  here  if  at  all,  and  the  entry  must  necessarily  have  been 
predicated  of  such  return.  The  evidence,  however,  was  inadmis- 
sible. It  was  substantially  a  declaration  of  the  defendants  that 
they  regard  their  liability  as  having  ceased.  They  could  not  de- 
prive the  plaintiff  of  any  right,  or  affect  her  rights  by  any  entry 
in  their  books  to  which  she  did  not  assent,  and  to  which  she  was 
not  a  party.  This  testimony,  and  the  attempt  to  show  whether 
in  the  statement  of  the  defendants'  affairs  the  policy  was  returned 
as  one  of  its  assets  or  a  lapsed  policy  were  properly  excluded. 

The  defendants  also  excepted  to  the  exclusion  of  a  question 
asked  of  Morton  :  "  Had  you  any  more  authority  to  extend  the 
time  of  payment  than  to  waive  the  forfeiture  of  a  policy  after  it 
had  lapsed  ?  "  The  exception  was  not  well  taken,  for  several 
reasons,  one  of  which  alone  is  sufficient,  and  that  is,  that  notwith- 
standing the  exclusion  of  the  question  it  was  immediately  an- 
swered by  the  witness,  who  said  he  had  no  right  to  extend  the 
time  or  waive  the  forfeiture. 

The  defendants  also  excepted  to  the  proof  of  an  interview  on 
the  12th  of  November,  1869,  between  Mr.  Keese  and  Morton,  the 
object  of  which  was  to  contradict  him,  and  in  that  way  to  assail 
his  credibility.     The  attention  of  Morton  had  been  called  to  the 
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conversation  on  cross-examination,  and  the  foundation  laid  for  the 
procedure.  It  related  to  a  material  fact,  which  was  indeed  the 
gist  of  the  plaintiff's  action,  namely,  whether  the  time  for  the 
payment  of  the  premiums  had  been  extended,  without  proof  of 
which  the  plaintiff  could  not  recover.  Morton  denied  that  he  had 
said  to  the  witness  on  the  12th  of  November  several  things  on 
the  subject,  the  leading  and  important  feature  of  which  was  the 
waiver  of  the  prepayment  at  the  time  designated  by  the  policy. 
The  defendants'  agent  having,  as  alleged,  made  the  agreement 
thereto,  and  having  denied  that  he  did  so,  it  became  important  to 
show  his  conflicting  statements  on  the  subject.  He  had  testified 
to  the  existence  of  a  material  fact  within  the  issue,  and  such 
statements  were  clearly  admissible  with  a  view  to  affect  his  credit. 
Patchin  V.  Agtor  Mut.  Ins.  Go.  13  N.  Y.  268.  The  exception 
cannot  be  sustained. 

The  defendants  also  excepted  to  the  admission  of  the  receipt 
signed  by  Morton  of  Mr.  Dean's  note,  payable  sixty  days  after 
date,  for  the  premium  on  his  policies  in  1868,  but  the  exception 
has  no  merit.  It  was  admitted  by  Morton,  on  cross-examination, 
that  sixty  days  had  been  given  Mr.  Dean  to  pay  his  premiums, 
and  the  receipt  showed  the  manner  in  which  it  was  done.  If  the 
evidence  were  inadmissible  it  related  to  a  conceded  fact  and 
could  not,  therefore,  possibly  prejudice  the  defendants. 

The  exception  taken  to  the  denial  of  the  defendants'  second 
motion  to  dismiss  the  complaint  was  not  well  taken.  The 
grounds  assigned  did  not  warrant  any  other  disposition  of  that 
motion.  It  was  substantially  a  reiteration  of  the  former  motion 
and  was  doomed  to  the  same  fate. 

A  careful  examination  of  the  exceptions  to  the  charge  and  the 
refusals  to  charge  as  requested  discloses  no  error  in  law.  The  de- 
fendants' case  was  tried  upon  theories  which  were  never  aban- 
doned and  which  their  counsel  tried  to  make  dominant,  but  with- 
out success,  the  most  prominent  of  which  was  that  the  defendants' 
agent,  Morton,  had  no  authority  to  extend  the  times  of  payment 
derived  from  the  defendants ;  but  he  encountered  the  legal  diffi- 
culty, constantly,  that  in  law  he  had  such  authority  according  to 
adjudged  cases.  It  appears  also  that  the  plaintiff's  right  to  re- 
cover depended  upon  questions  of  fact,  about  two  of  which  at  least 
there  was  conflicting  evidence  and  upon  which  the  jury  were  to  de- 
termine them.     The  judge  presiding  pointed  them  out  and  called 
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the  attention  of  the  jury  to  the  conflict,  so  that  they  fully  under- 
stood the  responsibility  cast  upon  them.  These  questions  were : 
1.  Whether  or  not  the  defendants  through  their  agent,  Mr.  Mor- 
ton, extended  the  time  for  the  payment  of  the  premiums,  the  other 
preliminaries,  such  as  the  signing  of  the  necessary  notes,  having 
been  complied  with ;  2.  Whether,  if  it  was  extended,  the  tender 
of  the  money  to  be  paid  was  iftade  in  time ;  and  3.  Whether  the 
plaintiff  gave  such  proofs  of  loss  as  were  sufficient  under  the  pol- 
icy and  the  laws  goveming  such  contracts.  All  these  questions 
were  fairly  disposed  of  by  the  jury  on  the  whole  evidence.  The 
defendants  were  fully  and  ably  defended.  The  vigilance  of  their 
counsel  let  no  chance  pass  by  which  would  avail  them,  and  hence  a 
ntultitude  of  exceptions  in  the  case.  The  struggle  seems  to  have 
been  a  hard  one  on  the  part  of  the  defendants  to  relieve  them- 
selves of  a  liability  duly  incurred,  but  the  facts  and  circumstances 
were  too  strong  to  be  overcome,  and  they  failed.  An  impartial 
investigation  of  the  evidence  given  on  the  trial  shows,  as  already 
suggested,  the  complete  justification  of  the  jury  in  rendering 
their  verdict  on  the  main  issues  in  favor  of  the  plaintiff. 

In  one  respect,  however,  we  think  there  was  an  error  commit-' 
ted.  The  policy  provides  that  in  case  the  sum  secured  shall  be- 
come payable,  all  indebtedness  of  the  party  to  the  company  shall 
be  deducted.  The  premiimis  for  the  year  1869,  and  payable  on 
the  20th  September  of  that  year,  were  not  paid,  and  should  have 
been  deducted.  They  were  payable  before  the  death  occurred. 
They  amount  to  $2,997.60,  and  this  sum  should  be  deducted  from 
the  amount  of  the  judgment. 

Davis,  P.  J.,  dissented  on  the  following  grounds  :  1st.  In- 
competent declarations  of  the  agent  were  admitted  against  the 
defendants'  objection.  They  were  not  harmless,  because  they 
were  regarded  by  the  court  and  jury  as  material  and  important, 
as  appears  by  the  charge,  and  because  the  ruling  upon  them  es- 
tablished a  rule  of  evidence  for  the  case,, and  subsequent  evidence 
of  such  declarations  was  given,  to  which  it  must  be  assumed  the 
defendants  omitted  to  object  on  that  ground  in  deference  to  the 
ruling  that  such  declarations  were  competent. 

2d.  The  fact  that  the  policies  were  cancelled  in  October  was 
competent,  as  tending  to  corroborate  the  testimony  of  the  agent 
that  no  extension  was  made.  It  was  an  act  in  the  due  course  of 
business. 
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3d.  There  was  no  evidence  in  the  case  to  establish  the  alleged 
waiver  except  incompetent  proof  of  Morton's  declarations.  The 
motion  for  nonsuit  raised  the  question  of  absence  of  lawful  proof 
of  waiver.     The  overruling  of  the  motion  was  error. 

4th.  The  verdict  was  against  evidence,  and  a  new  trial  should 
have  been  granted  on  that  ground.  The  claim  is  of  the  most 
suspicious  character,  and  the  evidence  to  uphold  it,  I  think,  was 
illegal  and  insufficient.  I  think  a  new  trial  should  have  been 
granted. 

The  judgment  of  the  court,  in  accordance  with  the  opinion  of 
Beady  and  DAinoELS,  JJ.,  was  as  follows  :  Judgment  and  order 
reversed  and  new  trial  granted,  vnth  costs  to  abide  the  event, 
unless  plaintiff,  within  twenty  days  after  the  entry  of  the  order 
herein,  stipulates  to  deduct  $2,997.60  as  of  the  date  of  the  ver- 
dict ;  in  which  case  judgment  and  order  affirmed,  without  costs  to 
either  party.  Ordered  accordingly. 


Bakee  vs.  Home  Life  Insueancb  Co. 

(4  N.  T.  Supreme,  582.     General  Term,  October,  1874.) 

Marepresentations. — An  application  for  a  policy  of  life  insurance  contained  this:  "It  is 
agreed  that  the  answers  to  the  annexed  questions  shall  be  the  basis  and  form  part  of  the 
policy  granted  on  this  application,  and  if  the  same  be  not  in  all  respects  full,  true,  and 
correct,  the  policy  shall  be  void,  and  all  money  paid  on  account  thereof  forfeited."  One 
of  the  annexed  questions  was  :  "  Have  the  parents,  uncles,  aunts,  brothers,  or  sisters  of 
the  party  been  afflicted  with  insanity,  consumption,  or  with  any  pulmonary,  scrofulous, 
or  other  constitutional  disease  ?  "  This  question  was  answered  "No."  But  the  appli- 
cant's brother  had  been  afflicted  and  died  with  consumption.  Seld,  that  the  policy  was 
avoided.  Eeld,  also,  that  the  presumption  was  that  the  applicant  understood  the  contents 
of  the  application  signed  by  her,  and  this  was  not  overcome  by  evidence  that  she  in- 
formed the  agent  who  took  such  application  that  she  understood  her  brother  died  of  con- 
sumption. 

Motion  for  a  new  trial  after  a  nonsuit  at  the  circuit  upon  ex- 
ceptions ordered  to  be  heard  in  the  first  instance  at  general  term. 
The  action  was  brought  in  Livingston  County  by  Anson  M.  Baker 
against  the  Home  Life  Insurance  Company,  to  recover  $5,000  on 
a  joint  policy  of  life  insurance  given  by  defendant  upon  the  lives 
of  plaintiff  and  his  wife,  Martha  C.  Baker.  The  application  for 
the  insurance  was  made  in  November,  1868,  and  Martha  C.  Baker 
died  in  December,  1870,  of  pulmonary  consumption.  The  de- 
fendant set  up  that  the  deceased  in  the  application  made  false 
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statements,  which,  by  the  terms  of  the  contract,  avoided  the  pol- 
icy. The  case  was  tried  before  a  jury,  and  upon  motion  of  de- 
fendant, the  court  directed  a  nonsuit.  Other  material  facts  suf- 
ficiently appear  in  the  opinion. 

Bingham  ^  Stevens  and  Gr.  F.  Danforth,  for  appellants. 

L.  A.  Hayward  ^  A.  B.  Oapwell,  for  respondent. 

Talcott,  J.  This  was  an  action  on  a  life  insurance  policy  on 
the  joint  lives  of  the  plaintifE  and  his  late  wife,  the  loss  payable 
to  the  survivor.  Attached  to  the  application,  and  to  the  answers 
to  the  questions  propounded  on  behalf  of  the  insurance  company, 
was  an  agreement  by  the  plaintiff,  signed  by  him,  containing  the 
following  amongst  other  provisions :  "And  it  is  further  agreed 
that  the  preceding  answers  given  to  the  annexed  questions  and 
the  accompanying  statements  and  this  declaration  shall  be  the 
basis  and  form  part  of  the  contract  or  policy  which  may  be 
granted  on  this  application.  And  if  the  same  be  not  in  all  re- 
spects full,  true,  and  correct,  the  said  policy  shall  be  void,  and  all 
moneys  which  may  have  been  paid  on  account  thereof  shall  be 
forfeited  to  said  company."  And  the  policy  itself  declares  that 
the  same  is  granted  by  the  company  and  accepted  by  the  assured 
upon  the  express  condition  that  if  the  statements,  declarations, 
and  agreement  made  by  or  for  the  assured  contained  in  the  appli- 
cation, upon  the  faith  of  which  the  policy  is  made,  shall  he  found 
untrue  in  any  respect,  the  company  shall  not  be  liable  for  the 
payment  of  the  sum  assured  or  any  part  thereof,  and  the  policy 
shall  cease  and  be  null  and  void  and  of  no  effect.  Among  the 
questions  and  answers  in  writing  which  constituted  a  part  of  the 
application  was  the  question  numbered  twenty,  as  follows  :  "  Have 
the  parents,  uncles,  aunts,  brothers,  or  sisters  of  the  party  been 
afflicted  with  insanity,  consumption,  or  with  any  pulmonary,  scrof- 
ulous, or  any  other  constitutional  disease  ?  "  This  the  assured  an- 
swered by  a  simple  and  unqualified  negative.  The  evidence  was 
pretty  clear  to  show  that  several  of  the  brothers  and  sisters  of 
Mrs.  Baker  had  died  from  consumption.  As  to  some  of  these 
cases,  however,  there  might  have  been  some  question  of  fact,  but 
as  to  the  case  of  William  A.  Dana,  a  brother  of  Mrs.  Baker,  there 
seems  to  have  been  no  room  for  any  such  question.  Dr.  Wolcott, 
an  experienced  physician,  under  whose  care  Mr.  Dana  had  been 
for  some  two  years  before  his  death,  and  who  had  most  ample 
opportunity  for  ascertaining  by  every  method  the  disease  with 
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which  he  was  afflicted  and  of  which  he  died,  unhesitatingly  pro- 
nounces that  disease  to  have  been  tubercular  consumption,  and 
states  that  he  examined  his  lungs  several  times  during  the  prog- 
ress of  the  disease  by  the  usual  methods — by  percussion  and  aus- 
cultation, and  gives  the  history  of  the  disease  and  symptoms  down 
to  the  time  of  death.  The  qualifications  of  Dr.  Wolcott  are  in 
nowise  questioned,  and  his  testimony  is  in  no  respect  impeached 
or  rendered  doubtful.  If  anything  can  be  proved,  as  a  matter  of 
medical  science,  we  think  it  was  established  in  the  case  beyond 
all  question  that  William  L.  Dana,  the  brother  of  Mrs.  Baker, 
had  been  afflicted  with  and  had  died  of  consumption  prior  to  the 
application  for  this  policy.  This  being  so,  and  the  answer  to  the 
twentieth  question  being  thus  shown  to  be  untrue,  by  the  express 
terms  of  the  agreement  accompanying  the  application  and  of  the 
policy  itself,  the  company  was  not  liable  for  the  amount  insured 
or  any  part  thereof.  It  is  true  the  twentieth  question  is  very  far 
reaching.  And  the  answer  to  it  being  an  absolute  and  unquali- 
fied negative,  was  a  very  incautious  and  dangerous  assertion,  but 
it  is  not  for  the  court  to  alter  the  plain  contract  of  the  parties.  If 
persons  procuring  policies  see  fit  to  make  such  contracts,  and  make 
such  statements  as  the  basis  thereof,  they  must  abide  the  conse- 
quences. To  allow  the  statements  to  be  contradicted  upon  the 
claim  that  the  party  had  signed  them  without  having  read  them, 
■when  there  was  no  pretence  that  he  was  prevented  from  reading, 
or  that  the  contents  were  in  any  way  misrepresented,  would  be  to 
destroy  aU  security  afforded  by  reducing  contracts  to  writing. 
The  plaintiff  testifies  that  Mrs.  Baker  informed  the  agent  of  the 
company  that  she  understood  her  brother,  William  L.  Dana,  had 
died  of  consumption.  Nevertheless  both  of  the  assured  signed  the 
statement  containing  the  answer  to  the  twentieth  question,  and  as 
to  Mrs.  Baker  there  is  no  evidence  tending  to  rebut  the  pre- 
sumption that  she  signed  the  paper  with  a  full  knowledge  of  its 
contents. 

The  case  of  Rowley  v.  Empire  Ins,  Co.  36  N.  Y.  550,  on  which 
the  plaintiff's  counsel  seems  to  rely  to  establish  the  proposition 
that  if  a  true  statement  is  made  to  the  agent,  and  he  puts  down  a 
false  answer,  the  company  is  nevertheless  bound,  is  a  very  differ- 
ent case  from  the  present.  In  that  case  the  statement  was  made 
to  the  agent  according  to  the  truth,  and  the  assured  signed  the 
statement  in  blank,  upon  the  agreement  of  the  agent  to  insert  the 
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particulars  as  fumislied  to  him.  The  agent  took  the  application 
away  with  him  and  afterwards  filled  it  up  incorrectly,  and  the 
question  in  the  case  was  whether,  in  filhng  up  the  application 
under  these  circumstances,  the  agent  was  acting  as  the  agent  of 
the  company  or  of  the  assured,  and  it  was  held  that  he  acted  as 
the  agent  of  the  company  in  filling  up  the  blank  in  the  absence 
of  the  assured,  he  having  assumed  to  receive  the  application  in 
blank,  and  agreed  to  fill  it  up  according  to  the  instructions. 

In  Plumb  V.  Cattaraugus  Ins.  Co.  18  N.  Y.  392,  the  agent 
had  assumed  to  make  the  survey,  it  being  a  part  of  his  duty  as 
agent  of  the  company  to  make  the  survey,  and  he  made  the  state- 
ment to  the  assured  of  the  measurements.  The  statement  signed 
by  the  assured  as  to  the  measurements  was  according  to,  and  on 
the  faith  of  the  measurements  furnished  to  him  by  the  agent. 
And  on  the  assumption  that  the  agent  was  authorized  on  behalf  ■ 
of  the  company  to  make  these  measurements,  it  was  held  that  the 
company  was  estopped  to  deny  the  truth  and  accuracy  of  the 
measurements  furnished  by  its  agent  to  the  assured  on  the  prin- 
ciple that  "  where  one  by  his  acts  or  conduct  wilfully  causes  an- 
other to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces'him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  a  diflEerent  state 
of  things  as  existing  at  the  same  time."  The  reasons  why  these 
cases  should  not  be  extended  to  a  case  like  the  present  are  for- 
cibly presented  in  Bliss  on  Life  Ins.  §  292.  At  all  events,  in  the 
present  case  the  violent  presumption  of  the  law  is  that  Mrs. 
Baker  fully  understood  the  contents  of  the  statement  signed  by 
her,  and  its  legal  effect,  and  there  is  absolutely  no  evidence  to 
repel  this  presumption  as  to  her.  Consequently,  whatever  may 
be  claimed  as  to  the  evidence  touching  the  diseases  and  death  of 
Mrs.  Baker  herself,  and  of  her  other  brother  and  sister,  there 
would  seem  to  be  no  question  but  that  the  statement  in  answer  to 
the  twentieth  question  was  untrue  in  regard  to  William  L.  Dana, 
nor  but  that  a  verdict  finding  the  answer  to  be  true  would  have 
been  unauthorized  upon  the  evidence.  We  think,  therefore,  that 
the  nonsuit  was  right  upon  the  ground  on  which  it  was  placed  at 
the  circuit,  and  a  new  trial  is  denied,  and  judgment  ordered  upon 
the  nonsuit.  Ordered  accordingly. 
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Beitton  vs.  Mtttuax  Bekekct  Lefe  iNStnBAUCE  Company. 

(3  N.  Y.  Supreme,  442.     AprU,  1874.) 

Misrepresentations.  Waiver.  Notice. — A  life  insurance  company  does  not  waive  the 
consequences  of  fraudulent  representations  on  the  part  of  the  assured  by  taking  premiums 
on  the  policy  subsequent  to  an  examination  of  the  assured,  made  two  years  after  the  pol- 
icy was  issued  pursuant  to  an  "application  for  another  insurance  by  him. 

Statements  by  an  applicant  for  insurance,  to  the  examining  physician,  in  the  presence  of 
the  company's  agent,  do  not  constitute  notice  to  the  company. 

Exceptions  by  plaintiff  ordered  to  be  beard  in  the  first  in- 
stance at  general  term.  The  action  was  by  Oscar  F.  Britton 
against  the  Mutual  Benefit  Life  Insurance  Company,  upon  a 
policy  of  13,000  issued  by  defendant  on  the  life  of  George  J.  M. 
Andrews.  The  defence  was  that  the  policy  was  void  by  reason 
of  certain  false  and  fraudulent  representations  on  the  part  of  the 
assured  as  to  the  state  of  his  health.  The  complaint  was  dis- 
missed. 

J.  T.  M.  Davie,  for  plaintiff. 

John  T.  Pingree,  for  defendant. 

GiLBEET,  J.  The  evidence  leaves  no  room  for  doubt  that  the 
assured  perpetrated  a  gross  fraud  in  obtaining  the  policy  sued  on, 
and  that  he  was  aided  in  his  fraudulent  purpose  by  the  physician 
who  examined  him  for  the  company.  The  circuit  judge,  there- 
fore, was  clearly  right  in  dismissing  the  complaint,  unless  the 
company  waived  the  consequences  of  such  fraud  by  taking  pre- 
miums after  an  examination  of  the  assured  had  been  made,  two 
years  after  the  policy  in  suit  was  issued,  pursuant  to  an  applica- 
tion for  another  insurance  by  him.  We  have  discovered  nothing 
in  the  evidence  given,  or  in  that  which  was  offered  and  rejected, 
warranting  the  inference  that  the  defendant  was  notified  that  any 
of  the  representations  which  the  assured  made  on  the  occasion 
when  the  policy  sued  on  was  obtained,  were  untrue.  On  the 
contrary,  the  result  of  the  last  examination,  under  the  auspices 
of  the  physicians,  seems  to  have  been  quite  as  favorable  to  the 
assured  as  the  first.  The  examination  in  proper  is  not  before  us, 
because  the  court  excluded  it.  We  must  presume  that  it  con- 
tained nothing  favorable  to  the  plaintiff,  for  it  was  offered  only 
for  the  purpose  of  showing  the  state  of  health  of  the  assured  at 
the  time  it  was  made. 

In  this  point  of  view  it  was  wholly  immaterial.     The  receipt 
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of  premiums  from  an  assured  who  has  got  sick  after  the  policy 
was  issued  can  be  no  defence.  What  was  said  at  the  time  of  the 
examination  to  the  examining  physician,  in  presence  of  agents  of 
the  defendant,  constituted  no  notice  to  the  latter. 

There  must  be  judgment  for  the  defendant,  with  costs. 

Judgment  for  defendant. 


NORTH  CAROLINA. 
G.  A.  Whitley,  Adm'r,  vs.  Piedmont  &  Aeungton  Life 

iNSnfeANCB  Co. 
(71  N.  Car.  480.     Supreme  Court,  June,  1874.) 

Paym&nt  of  premium.  —  The  premium  upon  a  policy  of  life  insurance  is  considered  paid  to 
the  company  when,  according  to  instructions,  it  is  delivered  to  an  express  company,  ad- 
dressed to  the  agent  of  the  insurers. 

Change  in  health  after  application  made.  —  It  is  the  duty  of  the  assured  to  communicate  to 
the  company  any  material  change  in  health  in  the  interval  between  the  making  the  appli- 
cation and  the  completion  of  the  contract  by  the  pajTnent  of  premium. 

Action  upon  a  life  policy.  The  case  is  stated  in  the  opinion. 
Under  the  ruHng  of  the  court  below  the  jury  returned  a  verdict 
for  the  defendants. 

McCorhle  ^  Bailey,  for  appellant. 

Montgomery  and  Battle  ^  Son,  contra. 

Rodman,  J.  There  are  many  exceptions  in  this  case  as  to  the 
competency  of  which  we  do  not  think  it  material  to  consider. 
The  material  facts,  and  about  which  there  seems  to  be  no  dispute, 
are  these :  — 

On  31st  of  March,  1872,  Matthew  Hahn,  the  intestate  of  the 
plaintiff,  signed  and  delivered  to  the  agent  of  the  company  a 
written  application  for  an  insurance  on  his  life  for  $2,000. 

It  is  not  denied  that  the  representations  therein  as  to  the  health 
of  Hahn  at  that  time  were  true.  The  application  contained  this 
language  just  above  the  signature  of  Hahn :  "It  is  hereby  de- 
clared ....  also  that  the  policy  of  insurance  hereby  applied  for 
shall  not  be  binding  upon  this  company  until  the  amount  of  pre- 
mium as  stated  therein  shall  have  been  received  by  said  company, 
or  some  authorized  agent  thereof,  on  proper  receipt  of  the  com- 
pany, during  the  lifetime  of  the  person  therein  assured.  The  un- 
dersigned further  binds  himself  to  pay  the  premium  due  on  pol- 
icy for  which  this  application  is  made  as  soon  as  policy  is  issued 
by  said  company,  or  in  default  of  so  doing,  this  is  his  obligation 
on  which  action  may  be  brought  at  law  to  recover  the  same,"  &c. 
The  application  was  forwarded  to  the  company  by  its  agent, 
Oourts,  who  received  a  policy  dated  8th  April,  1872.     About  the 
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20th  April,  Hahn  received  a  letter  from  Courts,  dated  12tli  April, 
informing  him  that  the  policy  had  been  received  and  directing 
him,  as  he  had  previously  done,  to  send  the  premium  of  138.84, 
together  with  $1.00,  his  fee,  either  by  express  or  by  post-office 
order,  to  him  (Courts)  at  Ruffin,  N.  C.  Some  time  early  in  May 
Hahn  was  taken  sick ;  he  was  quite  sick  on  11th  of  May,  and  on 
that  day  he,  or  his  relatives,  (we  think  it  immaterial  which,)  de- 
livered to  the  express  agent  at  Concfbrd  a  package  containing  the 
amount  of  the  premium  and  fee,  directed  to  Courts  at  Raleigh, 
N.  C.  Hahn  died  on  13th  of  May.  Courts  happening  to  be  in 
Raleigh  on  3d  of  June,  received  the  package  of  money  there  on 
that  day,  and  wrote  to  his  son  at  Concord  to  countersign  the  pol- 
icy and  send  it  to  Hahn.  Courts  was  at  that  time  ignorant  of  the 
sickness  and  death  of  Hahn.  The  policy  was  countersigned  on 
17th  of  June,  and  forwarded  to  the  late  residence  of  Hahn.  The 
premium  soon  after  its  receipt  was  forwarded  to  and  received  by 
the  company. 

The  policy  contains  the  following :  "  And  it  is  further  agreed 
by  the  within  assured  that  the  notice  contained  on  the  back  of 
this  policy  is  accepted  by  the  assured  as  forming  a  part  of  this 
contract,"  &c.,  and  also,  "  Not  binding  on  the  company  until 
countersigned  by  its  authorized  agent  or  officer,  D.  W.  Courts,  or 
such  sub-agent  as  may  be  designated  by  said  agent  or  officer,  and 
the  advance  premium  paid."  The  page  headed  "  Notice  "  con- 
tains as  follows  :  "  The  premium  of  this  policy  is  payable  at  the 
commencement  of  this  risk  in  one  or  more  premiums  as  may  be 
expressed,"  &c. 

We  may  shortly  dispose  of  some  preliminary  questions.  We 
consider  that  the  premium  was  paid  to  the  company  when  it  was 
delivered  to  the  express  agent  at  Concord,  directed  to  Courts.  It 
is  true  the  address  was  not  in  conformity  with  his  directions,  as  it 
was  to  Raleigh,  and  not  to  Ruffin ;  but  as  he  did  actually  receive 
it  within  a  reasonable  time,  and  accepted  and  forwarded  it  to  the 
company,  who  retained  it  without  objection,  we  consider  that  any 
variance  from  the  directed  address  was  waived.  Under  other  cir- 
cumstances such  a  variance  might  be  material;  we  confine  our 
opinion  to  the  particular  case  before  us.  May,  on  Insurance,  sec. 
345,  p.  412. 

We  also  consider  that  it  is  immaterial  whether  the  premium 
was  paid  with  the  express  knowledge  and  assent  of  Hahn,  or  by 
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his  relatives  -without  his  express  assent.  Such  assent  must  be 
presumed  under  the  circumstances.  The  payment  was  made  for 
his  benefit,  and  it  will  be  presumed,  in  the  absence  of  contrary 
evidence,  that  a  person  assents  to  what  is  so  done ;  as  for  exam- 
ple, that  he  accepts  a  deed  made  to  him  and  delivered  to  one  who 
professes  to  be  his  agent,  although  in  fact  he  is  not. 

The  main  questions  are  :  — 

When  was  the  contract  of  insurance  consummated  ?  Was  it 
upon  the  acceptance  and  approval  of  the  application  by  the  com- 
pany, or  upon  the  payment  of  the  premium  on  the  11th  of  May  ? 

Supposing  it  was  consummated  only  on  the  payment  of  the 
premium,  was  the  representation  of  health  contained  in  the  appli- 
cation a  continuing  one  up  to  the  consummation  of  the  policy  ? 
Because  in  this  last  case  it  would  be  the  duty  of  the  assured  to 
disclose  to  the  company  any  material  alteration  in  his  health  in 
the  interval,  and  as  this  was  not  done,  and  the  representation  of 
his  health  contained  in  the  application,  although  true  at  its  date, 
was  not  true  on  the,  11th  of  May,  if  the  representation  must  be 
considered  as  made  on  that  day,  it  would  be  false  to  the  knowl- 
edge of  the  plaintifif,  and  he  would  not  be  entitled  to  recover. 

On  the  first  question :  We  think  that  the  clear  declaration  in 
the  application  that  the  policy  shall  not  be  binding  until  the  pre- 
mium is  made,  followed  iDy  a  clause  in  the  policy  to  the  same  ef- 
fect, is  conclusive  on  this  point.  It  is  true  that  taking  this  to  be 
so,  there  seems  to  be  no  necessity  for  the  words  which  immedi- 
ately follow,  and  which  bind  the  applicant  to  pay  the  premium 
when  the  policy  is  issued,  because  if  the  premium  is  paid  before 
the  policy  is  delivered,  or  if  the  two  acts  are  exactly  concurrent, 
this  obligation  could  have  no  effect.  We  consider  it,  however,  as 
having  been  introduced  from  great  caution,  and  to  provide  for  a 
possible  case  in  which  the  delivery  of  the  policy  might  precede. 

Was  it  the  duty  of  the  assured  to  communicate  to  the  company 
any  material  change  in  his  health  in  the  interval  between  the 
application  and  the  completion  of  the  contract  by  the  payment  of 
the  premium  ? 

No  rule  seems  to  be  better  settled  than  that  upon  a  contract  of 
insurance  it  is  the  duty  of  the  assured,  at  or  before  the  making 
of  the  contract,  to  communicate  all  the  facts  within  his  knowl- 
edge which  may  affect  the  risk,  1  Phil.  Ins.  sec.  524;  May 
Ins.  sec.  200,  p.  210. 
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This  duty  cannot  be  the  less  obligatory  because  the  assured  has 
shortly  before  represented  or  warranted  a  fact  to  be  true  which 
then  was  true,  but  has  since  ceased  to  be  so.  In  such  case  the 
insurer  naturally  and  rightfully  infers  that  the  thing  insured  con- 
tinues in  the  same  condition  as  far  as  the  assured  knows. 

In  JEdwards  v.  Footner,  1  Camp.  530,  the  action  was  on  a  pol- 
icy of  insurance  on  goods  in  the  Fanny  from  London  to  Hayti. 
The  ship  was  captured  by  a  French  privateer  with  the  goods  on 
board.  About  a  week  before  the  policy  was  signed,  the  broker 
for  the  plaintiff  stated  to  the  defendant  that  the  Fanny  was  to 
sail  with  certain  armed  ships,  and  that  she  herself  was  to  carry 
ten  guns  and  twenty-five  men.  The  Fanny  in  fact  sailed  by  her- 
self, and  carried  only  eight  guns  and  seventeen  men.  Lord  El- 
lenborough  said :  "  If  a  representation  is  once  made,  it  is  to  be 
considered  as  bindiiig,  unless  there  is  evidence  of  its  being  after- 
wards altered  or  withdrawn." 

In  Traill  v.  Baring,  4  De  Gex,  Jones  &  Smith,  318,^  the 
facts  were :  The  International  Life  Assurance  Society  had  as- 
sured the  life  of  Lydia  Taylor  for  a  large  sum.  On  9th  Mayj 
1861,  the  society  assured  her  life  for  £3,000,  (a  part  of  the  sum,) 
with  the  Clerks'  Association  on  10th  May ;  the  secretary  of  the 
association  called  on  the  secretary  of  the  Reliance  Society,  and 
proposed  that  that  society  should  take  part  of  their  risk  on  Lydia 
Taylor's  life  by  way  of  reassurance,  stating  that  the  Victoria  Of- 
fice had  agreed  to  undertake  that  risk  to  the  amount  of  £1,000, 
and  that  the  association  would  themselves  retain  £1,000  of  it, 
and  proposing  that  the  society  would  take  the  remaining  £1,000. 
The  proposal  was  accepted  on  the  same  day.  On  18th  May,  a 
policy  was  accordingly  issued,  being  the  one  on  which  the  action 
was  brought.  It  was  afterwards  discovered  that  the  association, 
instead  of  retaining  the  risk  themselves  to  the  amount  of  £1,000, 
had  on  the  15th  May,  (three  days  before  the  date  of  the  policy,) 
assured  by  way  of  reassurance  the  whole  of  its  risk  with  the  Vic- 
toria Office.     Lydia  Taylor  died,  and  the  society  refused  to  pay. 

Lord  Justice  Turner  said  :  "  I  take  it  to  be  quite  clear  that  if 
a  person  makes  a  representation  by  which  he  induces  another  to 
take  a  particular  course,  and  the  circumstances  are  afterwards  al- 
tered to  the  knowledge  of  the  party  making  the  representation, 

^  Ante,  vol.  3,  p.  233. 
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but  not  to  the  knowledge  of  the  party  to  whom  the  representa- 
tion is  made,  and  are  so  altered  that  the  alteration  of  th^  circmn- 
stances  may  affect  the  course  of  conduct  which  may  be  pursued 
by  the  party  to  whom  the  representation  is  made,  it  is  the  imper- 
ative duty  of  the  party  who  has  made  the  representation  to  com^ 
municate  to  the  party  to  whom  the  representation  has  been  made 
the  alteration  of  those  circumstances ;  and  that  this  court  will  not 
hold  the  party  to  whom  the  representation  has  been  made  bound, 
unless  such  a  communication  has  been  made."  May  on  Insur- 
ance, sees.  190,  191,  pp.  199,  201. 

In  both  the  cases  cited,  it  was  admitted  there  was  no  actual  in- 
tent to  deceive,  and  that  the  representations  were  bond  fide,  and 
true  at  the  time  they  were  made. 

We  think  these  cases  stand  on  the  ground  of  an  admitted  prin- 
ciple of  equity,  which  substantially  runs  through  the  whole  law 
of  that  class  of  contracts  in  which  confidence  is  reposed  in  each 
other  by  the  contracting  parties. 

The  plaintiff  is  not  entitled  to  recover  on  the  policy.  He  is 
entitled  to  recover  the  premium  paid,  on  the  ground  that  as  the 
risk  never  accrued,  there  was  a  total  failure  of  consideration,  but 
not  in  this  action,  as  it  is  not  demanded. 

The  shape  of  the  issue  which  the  judge  submitted  to  the  jury, 
"  Whether  Hahn  had  paid  the  premium  in  his  lifetime,  accord- 
ing to  the  contract,"  was  objectionable,  because  it  involved  mat- 
ter of  law  with  matter  of  fact. 

But  the  instructions  which  his  honor  afterwards  gave  to  the 
jury  separated  the  two,  and  left  to  the  jury  on  the  determination 
of  the  facts. 

Pee  Ctjbiam.  Judgment  affirmed. 


OHIO. 

Elizabeth  Dabbbrt  vs.  Teavellees'  Insueance  Co. 

(2  Cincinnati  Superior  Court  Rep.  98.     General  Term,  April,  1870.) 

Accident  insurance.  Evidence.  —  In  an  action  for  a  loss  under  a  policy  against  death  by  ac- 
cident, a  statement  made  by  deceased  to  his  physician,  upon  which  the  physician  forms 
his  opinion  and  makes  a  prescription,  is  competent  evidence  to  prove  what  was  the  actual 
cause  of  his  illness  and  death,  although  the  symptoms  are  such  as  might  be  produced 
either  by  disease  or  by  the  accident. 

The  case  is  stated  in  the  opinion  of  the  court. 

Moadly  ^  Johnson  and  Archer,  for  plaintiff. 

E.  S.  Throop  ^  B.  T.  Wright,  for  defendant. 

Taft,  J.  This  is  a  case  arising  upon  a  policy  insuring  against 
injury  or  death  from  accidental  means.  The  plaintiff's  husband, 
on  whose  life  the  policy  was  issued,  was  employed  in  a  foundry, 
and  from  the  evidence  it  appears  that,  on  or  about  the  10th  or 
11th  of  August,  1867,  be  became  suddenly  sick  and  unable  to 
work,  and  remained  so  until  the  9th  day  of  October  following, 
when  he  died. 

The  evidence  goes  further,  and  shows  that  in  the  morning  of 
the  day  when  he  last  worked  in  the  foundry  he  was  apparently 
well,  and  that  at  night,  when  he  returned  home,  he  was  weak 
and  unable  to  walk,  as  usual,  to  his  house ;  but,  contrary  to  his 
custom,  rode  home  in  a  street  car,  and  that  he  required  and  re- 
ceived assistance  in  getting  to  the  car. 

It  appears  further  that  soon  after,  that  is,  within  two'or  three 
days  of  the  time,  he  called  on  his  doctor  and  informed  him  that 
he,  the  deceased,  had  received  an  injury  in  his  back  and  side  by  a 
fall,  and  was  prescribed  for  on  account  of  the  injury ;  that  the 
physician  found,  by  examination,  that  his  back  Etnd  side  appeared 
to  be  very  sore  to  the  touch,  and  painful ;  that  the  physician  saw 
him  several  times,  and  found  him  growing  worse.  By  the  testi- 
mony of  the  plaintiff,  it  appears  that  the  back  and  side  were  blue 
and  black,  indicating  to  the  eye  serious  injury,  and  that  he  was 
never  able  to  work  after  coming  home  in  this  apparently  injured 
condition.  It  appears,  from  both  the  statements  of  Mrs.  Dabbert, 
the  plaintiff,  and  from  those  of  the  two  physicians  who  attended 
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and  prescribed  for  him,  that  he  vomited  mucous  matter,  mixed 
with  blood  or  pus,  for  some  time  before  he  died.  The  opinion  of 
the  first  physician  who  first  saw  him,  founded  on  the  statements 
of  the  deceased  and  the  symptoms-,  was  that  the  sickness  of  Dab- 
bert was  caused  by  an  injury,  although  he  would  not  have  been 
able  from  the  symptoms  themselves,  without  any  explanation  from 
the  patient,  to  have  determined  the  cause ;  but  forming  his  opin- 
ion upon  the  statements  of  the  deceased,  and  the  symptoms,  he 
concluded  that  his  sickness  was  caused  by  a  violent  fall,  and  pre- 
scribed for  him  accordingly ;  and  that  he  believed  that  his  death 
resulted  from  an  injury. 

It  does  not  appear  that  any  person  was  present  to  witness  the 
fall,  and  it  is  claimed,  on  behalf  of  the  defendant,  that  the  declara- 
tions of  the  deceased  are  incompetent  altogether  as  evidence  of 
the  cause  of  the  sickness.  His  declarations  have  been  excluded, 
except  those  made  to  his  physician,  and  except  certain  declara- 
tions made  to  his  wife,  the  plaintiff,  and  called  out  by  the  defend- 
ant on  cross-examination,  of  which  I  shall  speak  hereafter. 

The  statements  made  to  the  physician  were  admitted,  in  con- 
nection with  the  opinion  of  the  physician. 

But  it  is  claimed  for  the  defendant  that  although  the  declara- 
tions made  by  the  deceased  as  to  the  cause  of  his  sickness  might 
be  competent  to  enable  the  physician  to  form  an  opinion  and  pre- 
scribe, they  are  not  competent,  as  evidence,  to  prove  what  was 
the  actual  cause  of  his  illness  and  death. 

It  was  held,  when  this  case  was  before  the  general  term  of  this 
court,  "that  the  physician's  opinion  was  competent  evidence, 
though  based  in  part  upon  the  statements  of  Mr.  Dabbert,  as  to 
the  cause  of  his  sickness."  It  was  not  deemed  expedient  to  go 
further  in  the  case  as  presented  in  general  term.  But  I  am  sat- 
isfied that  there  is  a  tendency  in  the  decisions  of  the  present  time 
to  enlarge  the  range  of  testimony,  especially  where  it  is  necessary 
to  avoid  a  failure  of  justice.  A  more  complete  failure  of  justice 
could  not  be  imagined  than  that  of  a  man  holding  a  policy  of  in- 
surance against  accident,  and  meeting  with  an  accident  when 
alone,  which  injured  him  internally  and  fatally,  and  yet  causing 
symptoms  such  as  might  be  produced  by  natural  disease,  if  his 
statements,  even  to  his  physician,  cannot  be  taken.  It  seems  to 
me  reasonable  to  hold  that  the  declarations  of  the  deceased,  made 
to  his  physician,  who  prescribes  for  him,  and  on  which  the  opinion 
of  the  physician  is  in  part  founded,  are  competent  evidence. 
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These  declarations  could  undoubtedly  be  brought  out  on  the 
cross-examination  of  the  doctor  by  the  defendant.  It  is  not  rea- 
sonable to  take  the  opinion  of  the  doctor,  and  shut  out  the  grounds 
of  that  opinion.  If  the  grounds  on  which  the  opinion  was  formed 
would  add  weight  to  it,  the  plaintiff  would  seem  to  be  as  much 
entitled  to  have  them  in  chief,  as  the  defendant  would  be  entitled 
to  have  them  on  cross-examipation,  if  they  thought  they  would 
detract  from  it.  This  is  the  view  of  the  subject  taken  by  the 
supreme  judicial  court  of  Massachusetts,  in  the  recent  case  of 
Barber  v.  Merriam,  11  Allen,  324  (1865). 

The  same  principle  is  laid  down  by  the  supreme  court  of  New 
York,  in  the  still  more  recent  case  of  Fort  v.  Brown,  45  Barb. 

369  (1866).  That  was  a  case  of  assault  and  battery,  where  the 
physician  of  the  plaintiff  was  a  witness,  and  testified  that  "  her  " 
(the  plaintiff's)  "  statements  governed  his  opinion.  That  he 
could  not  state  that  they  were  absolutely  true  from  any  evidence 
of  her  arm  having  received  an  injury,  because  there  was  none  to 
be  seen ;  but  that  it  was  internal  and  deep,  and  taking  her  state- 
ment that  there  was  an  injury,  he  could  readily  believe  that  the 
neuralgia  might  have  been  caused  by  it."  Objections  to  this  and 
several  similar  questions  and  answers,  bringing  out  the  opinion  of 
the  physicians,  based  upon  the  plaintiff's  statements,  and  to  the 
statements  themselves,  were  all  overruled ;  and  the  court,  in 
affirming  the  judgment,  remarked  that  "the  witness  did  not 
know,  or  profess  to  know,  in  what  manner,  or  by  what  means  the 
injury  happened  to  the  plaintiff,  and  therefore  had  to  rely,  prin- 
cipally, upon  her  statements  on  that  subject.  It  was  for  the  jury 
to  say  whether  those  statements  were  true,  and  if  tiiey  should  be- 
lieve them,  the  testimony  of  the  physician  as  to  the  effect  would 
be  applicable.  If  they  did  not  believe  them,  they  would  dismiss 
her  evidence  from  their  consideration." 

The  statements  of  the  history  of  his  case,  made  to  his  physician 
by  a  patient,  who  is  seeking  relief  from  pain  and  severe  sickness, 
are  entitled  to  credit.  To  state  untruly  to  his  doctor  the  cause 
of  his  sickness,  would  be  directly  against  his  most  vital  interest 
in  saving  his  health  and  life.  In  such  a  case,  the  absence  of  a 
statement  by  the  patient  of  such  a  cause  of  his  sickness  would  be 
an  important  element  in  forming  the  physician's  opinion.  For 
if  a  patient  did  not  refer  to  such  an  accident  as  the  cause  of  his 
sickness^  the  doctor  would  necessarily  conclude  that  the  symptoms 
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did  not  come  from  such  a  cause.  Hence  it  has  been  held  in  Ohio 
competent  to  prove  the  declarations  of  a  victim  of  rape,  made 
soon  after  the  commission  of  the  crime,  as  a  proper  mode  of  cor- 
roborating her  testimony,  though  it  is  not  taken  as  independent 
substantive  evidence  of  the  fact. 

The  evidence  in  the  case  satisfies  me  that  the  deceased  did 
suffer  an  injury  by  a  fall  about  the  10th  August,  1867.  He 
said  so  to  his  doctor  when  he  sought  relief  from  pain  and  sick- 
ness. It  is  not  possible  to  conceive  that  he  was,  at  that  time, 
contriving  to  defraud  the  insurance  company  by  dying  a  natural 
death  under  pretence  of  an  accident. 

Neither  the  deceased  nor  his  wife,  the  plaintiff,  understood  well 
the  English  language  or  the  law.  When  the  proof  of  loss  was 
made  after  his  death,  a  singular  mistake  in  regatd  to  the  time  of 
this  fall  occurred,  well  calculated  to  cast  suspicion  over  the  sub- 
sequent statement  that  it  happened  some  two  months  later.  But 
I  am  satisfied  from  all  the  testimony,  and  especially  from  the 
statement  of  Dr.  Harpel,  who  produced  his  book  in  which  he 
entered  his  charges,  that  the  time  of  the  injury  by  the  fall  was 
on  or  about  the  10th  August,  some  sixty  days  before  his  death. 


MtriuAi  Bekepit  Lifb  Instteance  Co.  vs.  Julia  M.  French 

et  al. 

(2  Cincinnati  Superior  Court  Kep.  321.     General  Term,  October,  1872.) 

Non-payment  of  premiwm.  Note.  —  A  mutual  life  insurance  company  insured  the  life  of  a 
member,  for  a  certain  annual  premium,  to  be  paid  at  the  beginning  of  each  year,  and  if 
not  so  paid,  the  policy  was  to  cease  and  determine,  the  insured  to  forfeit  all  moneys  paid 
and  all  rights  under  such  policy.  The  insured  paid  three  annual  premiums,  but  gave  his 
promissory  note  for  the  next  year's  premium,  the  taking  of  which  the  company  assented 
to,  payable  six  months  after  date,  bearing  interest  at  a  higher  rate  than  the  rules,  &c., 
of  the  company  provided  for.  The  note  provided  :  "  Being  for  premium  on  policy  No. 
25,187,  and  if  not  paid  at  maturity,  said  policy  is  to  be  void."  The  note  was  not  paid  at 
maturity,  nor  did  the  company  demand  payment  of  the  maker  on  the  day  it  became  due,' 
but  urged  payment  at  other  times.  The  maker  was  solvent.  When  the  next  year's  pre- 
mium would  have  fallen  due,  by  the  terms  of  the  policy,  upon  a  tender  made  of  it  to  the 
agent  of  the  company,  the  latter  refused  to  receive  it,  claiming  that  the  risk  had  deter- 
mined by  reason  of  the  non-payment  of  the  note,  and  demanded  back  the  receipt  given 
for  the  previous  year's  premium,  but  continued  to  hold  the  note.  In  an  action  brought 
after  the  death  of  the  insured,  to  recover  upon  the  policy :  Held,  that  the  payment  of  pre- 
miums in  cash,  as  required  by  a  policy  of  insurance,  or  by  note,  or  otherwise,  taken  in 
the  manner  the  policy  may  prescribe,  is  a  condition  precedent  to  the  continuance  of  the 
policy,  and  if  not  paid  according  to  the  requked  terms,  such  policy,  ipso  facto,  ceases  and 
VOL.  IV.  24 
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determines,  as  tlie  insured  has  the  option  whether  he  will  continue  to  be  insured  in  such 
company,  which  cannot  compel  him  to  do  so,  or  recover  a  renewal  premium,  if  he  elects 
not  to  continue  the  risk.  But  if  the  promissory  note  of  the  insured  be  accepted  by  the 
company  in  payment  of  such  premium,  on  terms  other  than  those  prescribed  in  the  policy 
or  rules,  &c.,  of  the  company,  but  stating  that  it  is  given  for  such  premium,  and  if  not 
paid  at  maturity,  such  policy  is  to  be  void,  the  terms  of  payment  become  a  condition  sub- 
sequent, and  the  policy  is  only  void  at  the  option  of  the  company,  which  can,  if  it  choose, 
recover  the  amount  of  the  note  cifter  its  maturity,  the  risk  having  attached. 
To  work  a  /orfeiture  for  the  non-payment  of  such  a  promissory  note,  the  company  must 
demand  payment  of  it  on  the  day  it  becomes  due,  during  the  business  hours  of  the  day, 
and  if  not  paid,  declare  the  polic}'  forfeited  or  void ;  but  no  such  demand  of  payment  of 
stipulated  annual  premiums,  in  the  manner  required  by  the  terms  of  a  policy  of'  insur- 
ance, need  be  made. 

The  case  is  stated  in  the  opinion  of  the  court. 

Sage  ^  Hinkle,  for  plaintiff  in  error. 

Hoadly  ^  Johnson,  for  defendants  in  error. 

Yaplb,  J.  This  is  a  petition  in  error,  prosecuted  by  the  in- 
surance company,  to  reverse  a  judgment  rendered  against  it,  on 
the  verdict  of  a  jury,  in  favor  of  the  defendants  in  error,  at  a 
special  term  of  this  court,  for  $8,248.20.  All  the  evidence  ad- 
duced at  the  trial,  the  charge  of  the  court,  and  the  charges  asked 
by  the  parties,  are  embodied  in  the  bill  of  exceptions.  The  in- 
surance company  is  a  mutual  one,  incorporated  under  the  laws  of 
New  Jersey ;  the  act  of  incorporation,  instructions  to  agents,  and 
the  appointment  of  the  general  agent  here,  with  an  enumeration 
of  his  powers  and  authority,  were  put  in  evidence.  On  July  6, 
1864,  the  company,  through  its  general  agent  at  Cincinnati, 
Ohio,  R.  Simpson,  insured  the  life  of  Maynard  French,  for  the 
benefit  of  his  vsdfe,  Mrs.  Julia  A.  French,  and  he  surviving  her, 
for  the  benefit  of  their  children,  by  policy  No.  25,187,  in  the  sum 
of  $10,000,  for  an  annual  premium  paid,  and  to  be  paid,  of  $725 
per  year,  on  or  before  noon  of  the  6th  day  of  July,  of  each  year. 
In  policies  where  the  annual  premium  amounted  to  more  than 
$50,  the  rules  of  the  company  provided  that  only  the  one  half 
thereof  should  be  paid  in  cash  each  year,  and  for  the  other  half, 
the  insured  was  required  to  give  his  note,  drawing  six  per  cent, 
interest,  payable  annually,  which  note  was  to  be  a  basis  for  as- 
sessments for  losses,  among  other  things,  and  was  made  a  hen  on 
the  policy  till  paid  ;  and  when  annual  dividends  were  declared, 
the  amount  thereof  was  to  be  deductible,  at  his  option,  from  the 
insured's  indebtedness  for  premiums.  This  would  require  a  new 
note  for  the  unpaid  half  due  for  premiums  to  be  given  each  year. 

This  policy  provides  that  if  such  annual  premiums  shall  not  be 
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SO  paid  on  the  days  named,  the  "  company  shall  not  be  liable  to 
the  payment  of  the  sum  insured,  or  any  part  thereof,  and  this 
policy  shall  cease  and  determine."  And  if  the  policy  shall  cease, 
or  "  become  null  or  void,  all  previous  payments  made  thereon, 
and  all  profits,  shall  be  forfeited  to  the  company," 

The  annual  premiums  falling  due  respectively  on  July  6,  1865, 
and  1866,  were  duly  paid  or  settled  for,  to  the  acceptance  of  the 
insurance  company,  the  evidence  being  that  a  credit  wag  given  on 
the  cash  part  of  each  payment.  On  July  6,  1867,  the  cash  part  of 
the  premium  to  be  paid  was  1427.76,  and  the  note  to  be  given  on 
account  of  back  premiums  and  that  of  the  following  year  was 
•$1,450,  which  note  was  given.  By  agreement  with  Simpson,  the 
agent,  Maynard  French  gave  him  his.check,  dated  as  of  July  25, 
1867,  for  $213.88,  in  the  ordinary  form,  and  a  promissory  note,  of 
which  the  following  is  a  copy :  — 

"$213.87.  Cincinnati,  July  6,  1867. 

"  Six  months  after  date  I  promise  to  pay  to  the  order  of  Mut- 
ual Benefit  Life  Insurance  Company  $213.87,  being  for  premium 
on  policy  25,187,  and  if  not  paid  at  maturity  said  policy  is  to  he 
void. 

"  Value  received ;  payable  at  Cincinnati,  with  interest  at  seven 
per  cent.  M.  Feench." 

A  receipt  was  then  given  to  French  for  the  year's  premium. 
The  jury  have  found,  upon  all  the  evidence,  that  Simpson,  the 
agent,  had  authority  to  settle  for  the  premium  in  this  manner,  or 
that  the  company  afterward  ratified  his  action.  The  previous 
cash  payments  for  premiums  had  been  paid  after  a  credit  given 
therefor ;  and,  on  November  14,  1867,  in  answer  to  a  letter  of 
inquiry  addressed  to  him  by  the  company,  dated  November  9, 
1867,  Simpson  wrote  to  the  company  that  "  25,187  was  paid  by 
note."  On  November  19th,  they  wrote  to  him  again,  saying: 
"  Policy  No.  25,187  has  not  yet  been  reported  by  you ;  please 
do  so  if  paid."  The  letter  of  Simpson  to  them,  of  the  14th,  may 
not  have  come  to  hand ;  and  after  several  more  letters  to  Simpson 
from  the  company,  stating  that  this  policy  was  still  "  unreported," 
it  says  to  him,  on  June  17,  1868,  after  the  note  had  fallen  due, 
"  We  would  call  your  attention  to  the  following  cases  still  un- 
settled, and  request  your  early  attention:  ....  No.  25,187." 
This  term  "  unsettled,"  the  jury  may  have  supposed,  in  view  of 
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all  the  other  facts,  meant  "  unpaid,"  and  as  no  objection  was  ever 
expressly  made  to  the  taking  of  such  note,  that  the  company  as- 
sented to  taking  it ;  and  we  cannot  say  they  erred  in  so  finding. 
Simpson  frequently  demanded  of  French  payment  of  both  check 
and  note ;  but  he  made  no  demand  upon  French  for  payment  of 
the  note  the  day  it  became  due.  French,  during  all  this  time, 
and  until  his  death,  was  solvent. 

On  July  6,  1868,  French,  as  the  jury  have  found,  and  we 
think,  upon  sufficient  evidence,  tendered  to  Simpson,  the  agent, 
the  amount  of  the  cash  premium  due  upon  that  day,  and  was 
ready  and  willing  to  give  his  note  for  unpaid  premiums,  to  be  se-. 
cured  by  note,  but  Simpson  refused  the  same,  claiming  that  the 
policy  had  ceased  to  be  in  force  by  reason  of  the  non-payment  of 
the  note  copied  above.  To  be  reinstated,  he  claimed  that  French 
would  be  required  to  procure  a  certificate  of  health  on  reexamina- 
tion, as  was  provided  for  by  the  rules  of  the  company.  This, 
both  he  and  French  knew  the  latter  could  not  procure,  for  his 
health  had  then  failed,  and  he  had  grown  old.  The  company,  for  , 
some  time  before,  and  ever  since,  have  denied  all  liability  upon 
the  policy.  French  and  his  wife  died,  and  their  children  brought 
this  suit,  and  obtained  the  verdict  and  Judgment  sought  to  be  re- 
versed. We  need  not  notice  the  non-payment  of  the  check,  for 
that  contained  no  stipulation  for  a  forfeiture  in  case  of  its  non- 
payment, and  interest  afforded  full  compensation  for  delay  in 
paying  it.  The  question  is,  whether  the  policy  ceased  to  be  oper- 
ative and  became  void  on  the  non-payment  of  the  note  when  it 
became  due,  on  January  9,  1868.  It  stipulated  that  it  was  for 
premium,  and  if  not  paid  at  maturity,  the  policy  should  be  void. 
It  was  not  taken  in  pursuance  of  any  of  the  terms  or  require- 
ments of  the  policy,  or  rules  or  laws  of  the  company,  which  only 
require  notes,  where  the  same  are  authorized  to  be  taken,  draw- 
ing six  per  cent,  interest.  It  was  taken  for  a  part  of  a  premium 
due,  seven  per  cent,  being  the  consideration  for  the  delay  of  such 
payment. 

Now,  what  is  the  legal  effect  of  the  policy  itself  ?  It  is  an 
agreement  to  insure  the  life  of  French  from  year  to  year  during 
his  life,  on  payment  to  it,  each  year,  of  a  certain  amount  of 
money  as  a  premium  for  the  risk  taken.  His  failure  to  pay  such 
premium  at  the  beginning  of  each  year,  unless  waived  by  the 
company,  ipso  facto,  would  cause  the  policy  to  "  cease  "  and  de- 
termine. 
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It  was  a  contract  that  could  only  continue  from  year  to  year, 
at  the  option  of  the  insured,  who  could  let  it  drop  at  any  time. 
If,  on  July  6,  1867,  the  insured  had  said  to  the  company,  "  I  will 
not  pay  ;  I  do  not  wish  to  insure  longer  in  the  company,"  it 
could  not  have  compelled  him  to  do  so.  It  could  not  have  sued 
and  recovered  from  him  that  or  any  subsequent  year's  premium. 
Its  remedy  was  provided  against  the  insured  by  the  forfeiture 
of  all  his  moneys  previously  paid  and  rights  under  the  policy. 
Hence  the  payment  of  each  year's  premium  was  a  condition  pre- 
cedent to  the  further  existence  of  the  contract.  See  Mutual  Ben- 
efit Life  Ins.  Go.  v.  Jarvis,  22  Conn.  133.^ 

Had  this  note  been  taken  in  pursuance  of  any  stipulation  of 
the  policy,  or  rules  or  laws  of  the  company  authorizing  it  as  a 
method  of  paying  the  annual  premium,  it  would  then  have  been 
a  condition  precedent  to  the  continuance  of  the  policy,  and  upon 
non-payment  when  due,  the  policy  would  have  ceased  and  deter- 
mined, as  of  July  6,  1867  ;  but  if  not  so  provided  for,  this  would 
not  necessarily  be  so.  McAllister  v.  New  Eng.  Mut.  Life  Ins. 
Co.  101  Mass.  558;  2  Robert  v.  New  Eng.  Mut.  Life  Ins.  Oo.  1 
Dis.  855  -,8.  (7.  2  lb.  106,  107  ■,^  N.  E.  Mut.  Ufe  Ins.  Co.  v. 
Hashrook,  32  Ind.  449.* 

Let  us,  then,  inquire  whether  the  note  given  in  this  case  could 
have  been  sued  upon  and  recovered  by  the  company  after  it  be- 
came due,  or  whether  the  maker  could  have  successfully  defended 
against  it  on  the  ground  that  he  had  elected  to  insure  no  longer 
with  the  company.  We  think  he  could  not.  The  risk  for  the 
whole  year  would  have  commenced  ;  the  policy  for  that  year 
would  have  attached,  and  the  company  would  have  carried  it  six 
months  and  three  days,  liable,  in  case  of  the  insurer's  death,  dur- 
ing the  whole  time.  The  payment  of  the  note  became  a  condition 
subsequent,  which  only  the  company  could  avail  itself  of.  There 
would  have  been  an  election  on  the  part  of  the  insured  to  insure 
for  another  year,  and  not  a  refusal  to  do  so,  as  if  he  had  not  at- 
tempted to  pay  the  premium  for  the  year,  in  which  case  there 
would  have  been  no  liability  on  his  part.  Such  terms  in  the  note 
made  the  policy  merely  voidable  at  the  option  of  the  company. 
Forfeitures  are  not  favored,  especially  where  delay  can  be  com- 
pensated for  in  money.     Boyd  v.  Talbert,  12  Ohio,  212,  214 ; 


1  Ante,  vol.  1,  p.  5.  2  n,,  p_  293. 

•lb.  p.  634  ;  S.  C,  ante,  vol.  2,  p.  141.  4  lb.  p.  27. 
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Smith  V.  Whitbeek,  13  Ohio  St.  471.  Still  the  company  might 
have  forfeited  the  policy  on  non-payment  of  the  note  when  it  be- 
came due ;  but  it  should  have  exercised  the  right  promptly.  It 
should  have  demanded  payment  on  the  last  day  of  grace  during 
the  business  hours  of  the  day  ;  and  if  such  payment  was  not  then 
made,  it  should  have  declared  the  policy  forfeited  or  void.  This 
is  in  accordance  with  well  settled  rules  for  enforcing  forfeitures 
for  breaches  of  conditions  subsequent.  No  such  demand  is  re- 
quired in  the  case  of  the  non-performance  of  conditions  precedent, 
as  the  stipulation  in  a  policy  for  the  payment  of  annual  premi- 
ums, though  it  is  usual  for  companies  to  notify  parties  a  few  days 
in  advance  of  the  time  such  annual  payments  are  to  be  made,  but 
this  is  mere  accommodation.  The  company,  then,  did  not  deter- 
mine or  make  void  this  policy  when  the  note  fell  due,  and  it  be- 
came a  mere  debt,  hke  the  check  given  for  the  other  half  of  that 
year's  cash  premium. 

This  may  seem  to  be  a  harsh  requirement,  but  let  it  be  borne 
in  mind  that,  in  conducting  the  business  of  life  insurance,  its  rules 
should  not  be  violated  or  departed  from,  as  was  done  in  this  case. 
If  parties  will  depart  from  the  settled  and  safe  usages  of  the  busi- 
ness, and  enter  into  collateral  agreements  governed  by  entirely 
different  rules  of  law,  they  must  bear  the  consequences.  In  their 
anxiety  to  do  a  large  business  and  reap  much  from  premiums  on 
risks,  insurance  companies  are  too  generally  departing  from  the 
course  that  experience  has  demonstrated  to  be  essential  to  their 
soundness  and  safety. 

This  disposes  of  the  objections  to  the  charge  of  the  court. 
They  were,  in  our  view,  favorable  to  the  company.  In  none  of 
the  charges  asked  by  the  company,  and  refused  and  quahfied,  or 
asked  by  the  plaintiff  and  given,  do  we  find  any  error  prejudicial 
to  the  company.  The  charge  asked,  that  the  insured  "  is  "  held 
to  a  knowledge  of  the  rules,  &c.,  of  a  mutual  company,  did  not 
prejudice  the  party  in  this  case,  by  the  court  giving  instead, 
"  may  be  held,"  &c.,  for  there  was  evidence  before  the  jury  of  as- 
sent by  the  company  to  this  particular  transaction,  though  not 
covered  by  its  rules,  and,  in  the  form  asked,  the  charge  might 
have  misled  the  jury.  It  would  take  too  much  time  to  particu- 
larly specify  and  comment  upon  all  the  charges  asked,  as  they 
are  long  and  numerous.  A  practice  has  become  common  of  draw- 
ing up  a  long  list  of  charges,  which,  were  a  court  to  give  them, 
would  amount  to  a  very  partial,  one-sided  argument  by  the  court 
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to  tlie  jury  of  such  party's  case,  and  exclude  from  them  the  real 
questions  of  fact  to  be  determined  in  view  of  the  whole  subject  of 
dispute.  Why  this  practice  should  continue  it  is  difficult  to  see, 
as  in  almost  every  instance  it  defeats  such  party  before  the  jury, 
who  always  realize  that  such  instructions  do  not  fairly  cover  the 
case,  and  who  naturally  think  that  such  party  has  no  hopes  of  his 
case,  and  is  merely  attempting  to  defeat  justice  by  a  series  of 
technicalities ;  and  if  the  court  shall  have  charged  the  jury  cor- 
rectly upon  the  subjects  upon  which  such  charges  are  specially 
asked,  giving  their  due  relations  to,  and  bearings  upon,  other 
matters  —  as  a  court  is  not  bound  to  give  a  charge  in  the  very 
language  asked — reviewing  courts  will  favor  its  course,  and  look 
with  no  great  favor  upon  the  long  list  of  charges  asked,  and 
which  it  declines  to  give. 

We  think  the  evidence  warranted  the  verdict.     The  judgment 
below  is  therefore  affirmed,  but  without  penalty. 


Mutual  Benefit  Life  Insueangb  Co.  vs.  Godfrey  Holt- 

EEHOPF,  Adm'r  of  F.  M.  Davidson. 

(2  Cincinnati  Superior  Ct.  Rep.  379.     General  Term,  October,  1872.) 

Intemperance.  —  Representations  made  to  procure  a  policy  of  life  insurance  {which  policy 
provides  that  it  shall  be  void  if  such  representations  are  untrue)  that  the  insured  is  tem- 
perate as  to  the  use  of  intoxicating  liquors,  and  has  always  been  so,  will  avoid  the  pol- 
icy and  discharge  the  insurer,  if  at  the  time  of  procuring  such  insurance  the  insured  was 
addicted  to  periodical  and  habitual  "spreeing,"  and  the  insurance  company,  and  its 
agents,  and  examining  physician  were  all  ignorant  of  such  fact  when  the  premium  was 
accepted  and  the  insurance  effected ;  no  premium  being  received  after  knowledge  of  such 
fact  came  to  the  company. 

The  case  is  stated  in  the  opinion  of  the  court. 

Sayler  S^  Sayler,  for  plaintiff  in  error. 

Idneoln,  Smith,  Wamock  ^  Stephens,  for  defendant  in  error. 

Yaple,  J.  This  is  a  proceeding  in  error  brought  to  reverse  a 
judgment  rendered  by  this  Court  in  special  term  in  favor  of  the 
defendant  in  error,  and  against  the  plaintiff  in  error,  for  $5,734. 
The  cause  was  tried  by  a  jury.  Many  errors  of  law  occurring  at 
the  trial  are  alleged  by  the  plaintiff  in  error,  and  it  also  claims 
that  the  verdict  was  manifestly  against  the  evidence,  and  this  last 
alleged  gi-ound  of  error  is  the  only  one  we  find  it  necessary  to 
pass  upon. 

On  May  4, 1868,  the  deceased,  Francis  M.  Davidson,  effected 
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an  insurance  upon  his  life  with  this  company  for  the  sum  of 
$5,000,  for  a  premium  then  paid  of  $125,  and  a  like  annual  pre- 
mium to  be  by  him  thereafter  paid  during  the  continuance  of  the 
policy. 

In  the  policy  it  was  stipulated,  among  other  things,  that  if  the 
insured  should  die  "  by  reason  of  intemperance  from  the  use  of  in- 
toxicating liquors,  ....  this^policy  shall  be  void,  null,  and  of 
no  effect."  Also,  "that  if  the  declaration  •  made  by  or  for  the 
assured,  and  bearing  date  May  4,  1868,  and  upon  the  faith  of 
which  this  agreement  is  made,  shall  be  found  in  any  respect  un- 
true, then,  and  in  such  case,  this  poUcy  shall  be  nuR  and  void." 
Also,  "  that  in  every  case  where  this  policy  shall  cease  or  become 
null  or  void,  all  previous  payments  made  thereon,  and  aU.  profits, 
shall  be  forfeited  to  the  said  company." 

In  his  declaration,  the  insured  was  asked,  and  answered  :  "  13, 
A.  Is  the  party  sober  and  temperate?"  "  Yes."  "  B.  Has  he 
always  been  so  ?  "  "  Yes."  "  21.  Is  the  party  aware  that  any 
untrue  or  fraudulent  allegation  made  in  effecting  the  proposed 
insurance  will  render  the  policy  void,  and  that  all  payments  of 
premium  made  thereon  shall  be  forfeited  ?  "     "  Yes." 

The  intimate  friend,  George  H.  Alcoke,  to  whose  name  and 
residence  the  insured  referred  in  his  declaration,  was  asked  and 
answered  in  writing  as  follows :  "  3.  A.  Are  his  habits  of  life 
temperate?"  "Yes."  "B.  Has  he  always  been  temperate?" 
"  Yes."  Alcoke  testified  on  the  trial  that  he  signed  this  state- 
ment at  the  request  of  and  to  accommodate  the  insured,  without 
giving  any  special  attention  to  the  matter.  He  also  stated  to  the 
company  that  Davidson  did  not  practise  any  bad  or  vicious  habit 
tending  to  shorten  life.  The  insured  further  answered  that  he 
never  had  any  serious  sickness,  and  that  Dr.  McCarty  attended 
his  family.  The  company's  examining  physician.  Dr.  W.  W. 
Dawson,  passed  the  applicant,  recommending  the  company  to 
take  the  risk,  but  certified  that  he  was  not  acquainted  with  him  ; 
and  the  soliciting  agent,  John  M.  Macy,  who  procured  the  risk, 
testified  on  the  trial,  that  he  was  not  acquainted  with  Davidson, 
and  there  was  no  evidence  in  the  case  to  show  that  he  or  any- 
body connected  with  the  company  did  know  him. 

On  January  81,  1869,  the  insured  died,  after  being  confined 
for  a  short  period  to  his  room  and  bed.  In  the  proof  of  loss 
made  out  by  the  deceased's  administrator,  and  by  him  offered  in 
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evidence  to  the  jury,  the  defendant  not  at  the  time  objecting, 
the  deceased's  physician,  Dr.  D.  W.  McCarty,  states  in  writing 
under  oath,  as  follows  :  "  Of  what  disease  did  he  die  ?  "  "  Con- 
gestion of  the  brain."  "  What  were  the  general  symptoms  pres- 
ent during  the  disease  ?  "  "  Great  prostration  of  the  nervous 
system."  "What  causes,  in  your  opinion,  operated  to  produce 
the  disease  or  diseases  of  which  deceased  died?"  "Cold,  and 
derangement  of  excretory  organs,  and  over-stimulation."  "  Was 
the  deceased  in  the  habit  of  using  spirituous  liquors  ?  If  so,  how 
did  it  affect  his  health  ?  "  Answer,  "  Periodical  —  would  go  for 
months  without  liquor  —  never  had  delirium." 

This  proof  of  loss  was  gotten  up  solely  by  those  interested  in 
recovering  upon  the  policy,  and  it  gives  no  answer  to  the  ques- 
tion, how  the  use  of  intoxicating  liquors  affected  the  health  of  the 
deceased,  except  it  is  said  that  he  never  had  delirium.  All  the 
symptoms,  except  cold,  it  will  be  observed,  were  such  as  usually 
attend  sickness  produced  by  drunkenness.  This  physician  was 
not  called  as  a  witness  at  the  trial.  The  defence  was  that  the 
insured,  at  the  time  of  effecting  the  insurance,  and  until  his 
death,  was  addicted  to  intemperance,  and  died  from  the  excessive 
use  of  intoxicating  liquors.  Now,  those  who  use  intoxicating 
liquors  at  all  within  the  purview  of  such  insurance  policies  may 
be  divided  into  three  classes. 

The  first  drink  sometimes,  and  upon  occasions,  as  it  were 
more  by  accident  than  otherwise,  even  to  intoxication,  but  in  so 
exceptional  a  manner  that  no  one  can  say  that  they  have  any 
habit  in  regard  to  such  use.  They  can  stop  at  any  time,  even 
take  the  glass  from  their  lips  in  the  midst  of  the  banquet,  and 
whether  such  drinking  injures  the  health  of  those  who  dc^  it  or 
not,  no  one  can  tell  with  certainty  —  some  think  it  does,  others 
not.  It  is  obvious  that  this  class  would  not  be  embraced  in  the 
terms  of  a  policy  such  as  that  in  this  case. 

A  second  class  acquire  a  constant  appetite  for  the  use  of  intox- 
icating liquors,  and  a  regular  habit  of  using  them,  so  that  the 
whole  system  is  kept  under  the  immediate  influence  of  alcoholic 
stimulants.  They  are  known  as  constant,  habitual  drunkards. 
This  class  would  be  within  the  prohibition  of  this  policy. 

A  third  class  acquire  a  constitutionally  nervous  appetite  for 
alcoholic  liquors.  It  really  amounts  to  a  disease.  A  case  ia 
easily  recognized  by  all  who  are  -well  acquainted  with  the  person. 
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Such  persons  may  remain  sober  for  a  month,  three,  or  six  months, 
or  even  a  year  at  a  time,  and  refuse  to  taste  any  intoxicating 
drinks,  (they  must  refuse  if  they  would  not  get  drunk,)  and  then 
go  upon  what  is  called  "  a  spree  "  of  great  intensity,  and  lasting 
for  a  longer  or  a  shorter  period,  usually  until  prostration  and 
sickness,  and  often  delirium,  compel  a  cessation,  and  terminate 
the  "  spree."  When  beginning,  or  in  the  midst  of  such  period- 
ical debauch,  no  earthly  considerations  or  persuasions  can  arrest 
the  course  of  the  subject,  or  induce  him  to  stop  drinking.  In  this 
he  is  strikingly  different  from  the  first  class  above  named,  who 
use  intoxicating  liquors.  And  there  are  two  varieties  of  "  sprees." 
The  one  is  boisterous,  is  seen  everywhere,  and  seeks  out  and  talks 
to  everybody.  The  other  is  conscious  of  his  self-degradation  and 
disgrace,  and  hides  himself  from  observation  at  his  home  or  room, 
so  as  not  to  be  seen,  and  not  to  have  his  condition  and  habit 
known.  And  few  except  his  family,  intimates,  or  neighbors  may 
know  or  suspect  him.  I  have  not  mentioned  a  class  of  persons 
who  use  intoxicating  liquors  prescribed  as  medicine,  or  who  use 
them  at  meals,  as  part  of  their  food,  without  any  observable 
mental  or  physical  effects.  They  do  not  come  within  the  pur- 
view of  legal  consideration  in  connection  with  life  insurance. 
The  classes  within  such  policies  are  not  those  whose  wills  com- 
pletely regulate  and  control  their  use  of  intoxicating  liquors,  but 
those  in  which  the  use  and  habit  daily  or  periodically  control  and 
master  the  will  —  where  desire  and  appetite  contend  with  and 
master  the  wish  and  judgment  to  refrain. 

The  evidence  in  this  case,  without  recapitulating  it,  (for  we  do 
not  wish  to  say  anything  hurtful  to  the  feelings  of  his  relatives 
and  friends,)  convinces  us  that  the  insured,  though  an  honest  and 
efficient  business  man  when  sober,  was  a  "  spreer  "  at  the  time  he 
effected  this  insurance,  and  continually  up  to  the  time  of  his 
death,  which,  we  have  no  doubt,  was  caused  by  a  heavy  "  spree." 
And  that  the  insurance  company,  or  any  of  its  agents,  or  exam- 
ining physician  did  not  know  this  fact  when  his  premium  was 
accepted  and  the  insurance  effected.  He  died  during  the  first 
year. 

The  testimony  of  his  being  so  addicted  to  intemperance  from 
the  use  of  intoxicating  drinks,  we  regard  as  overwhelming,  and 
the  jury  must  have  acted  under  some  great  mistake  in  their  ap- 
prehension of  the  law  applicable  to  the  facts.     The  physician, 
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McCarty,  in  the  proof  of  loss,  says  he  never  had  delirium ;  but 
it  is  proved  that  while  he  was  the  physician  of  the  family,  he 
never  specially  treated  the  deceased  until  called  to  see  him  dur- 
ing his  fatal  illness.  A  physician  formerly  connected  with  the 
hospital,  and  whose  testimony  is  uncontradicted,  swears  that  he 
treated  him  at  the  hospital  twice,  if  not  three  times,  for  delirium 
tremens,  one  attack  being  very  severe.  It  is  also  proved  that  he 
was  taken  there  to  be  treated  from  his  house,  and  this  is  also  un- 
contradicted. 

There  is  still  stronger  evidence,  which  need  not  be  quoted. 
The  testimony  occupies  some  two  hundred  pages,  aU  of  which  we 
have  carefully  read,  and  it  is  all  one  way,  with  but  few  excep- 
tions and  little  qualification.  The  law  upon  this  subject  is  so  well 
settled  as  to  render  the  citation  of  authorities  unnecessary.  Even 
when  no  question  is  asked  the  applicant  for  insurance  as  to  his 
habits  as  to  drunkenness,  and  he  is  intemperate,  that  fact,  if 
there  be  no  subsequent  waiver,  will  render  the  policy  void  on  the 
ground  of  concealment?-     Bunyon,  45  ;  Bliss,  167. 

The  judgment  will  be  reversed  on  the  ground  that  the  verdict 
was  clearly  against  the  evidence. 

See  this  case  again,  post,  p.  395. 


New  Yoek  Life  Insurance  Co.  vs.  Fannie  A.  Best  et  al. 

(23  Ohio  St.  105.     Supreme  Court,  December,  1872.) 

Constitutional  law.  — Section  18  of  the  act  of  April  27,  1872,  (69  Ohio  L.  165,)  by  which  in- 
corporated life  insurance  companies  of  other  states  are  allowed  to  transact  business  in  this 
State  only  on  condition  that  they  become,  so  far  as  remedies  are  sought  against  them 
here,  subject  to  the  exclusive  jurisdiction  of  the  courts  of  this  State,  is  not,  in  the  particu- 
lar named,  m  violation  of  the  seventh  clause  of  section  2  of  article  3  of  the  Constitution  of 
the  United  States,  which  provides  that  the  judicial  power  of  the  United  States  shall  ex- 
tend to  controversies  between  citizens  of  different  states. 

Such  companies  complying  with  the  requirements  of  the  statute  referred  to,  and  doing  busi- 
ness m  this  State  under  licenses  thus  obtained,  become,  in  suits  brought  against  them  here 
personally  amenable  to  the  jurisdiction  of  the  courts  of  this  State,  and  are  to  be  treated' 
for  purposes  of  suits,  as  corporations  of  this  State.  '  ' 

Petition  in  error  to  reverse  a  judgment  of  the  superior  court 
of  Cincinnati.  The  action  in  the  superior  court  was  brought  by 
the  defendants  in  error  to  recover  f5,000  upon  a  policy  of  insur- 
ance issued  by  plaintiff  in  error  upon  the  life  of  George  Best,  for 
the  benefit  of  defendants  in  error,  who  are  his  widow  and  chil- 

*  Sed  quare.    See  note  ante,  p.  29. 
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dren.  The  policy  was  issued  at  Cincinnati,  Ohio,  April  19, 1867. 
The  assured  died  June  10,  1871,  and  the  suit  was  commenced 
April  9,  1872. 

The  plaintiff  in  error  entered  its  appearance  in  the  case  May 
6, 1872,  by  filing  a  petition  in  due  form,  alleging  that  it  was  a 
corporation  of  the  State  of  New  York,  and  a  citizen  of  that  State ; 
that  the  defendants  in  error  were  citizens  of  the  State  of  Ohio, 
and  praying  for  the  removal  of  the  case  to  the  circuit  court  of 
the  United  States  for  the  Southern  District  of  Ohio.  The  petition 
was  submitted  to  the  court,  and  in  connection  with  it  an  agreed 
statement,  of  which  the  following  is  a  copy :  — 

"  It  is  agreed  between  the  parties  to  the  action  that  the  peti- 
tion and  motion,  made  by  the  defendants  in  this  action,  are  to  be 
considered  by  the  court  in  view  of  the  following  state  of  facts : 
That  when  the  application  was  made  and  the  policy  issued  in  this 
case,  the  insured  and  her  husband  were,  and  the  plaintiffs  now 
are,  citizens  and  residents  of  the  State  of  Ohio,  where  the  defend- 
ant was  then,  through  its  agents,  carrying  on  business,  it  being  a 
foreign  corporation  created  by  the  laws  of  the  State  of  New  York. 
That  the  defendant  was,  at  the  time  of  filing  the  petition  in  this 
case,  and  is  now,  through  agents  duly  appointed  by  it,  engaged 
in  carrying  on  the  business  of  life  insurance  in  the  city  of  Cincin- 
nati, Ohio.  That  since  the  filing  of  the  petition  and  motion  to 
remove  this  cause  to  the  circuit  court  of  the  United  States  for  the 
Southern  District  of  Ohio,  in  compliance  with  the  provisions  of 
the  acts  passed  by  the  General  Assembly  of  the  State  of  Ohio, 
April  10  and  27,  1872,  the  defendant,  for  the  purpose  of  obtain- 
ing a  license  to  carry  on  business  in  Ohio,  has  filed  in  the  office 
of  the  auditor  of  state,  with  the  superintendent  of  insurance,  a 
written  instrument  and  statement,  duly  signed  and  sealed,  waiv- 
ing all  claim  or  right  to  transfer  or  remove  any  cause  then  or 
thereafter  pending  in  any  of  the  courts  in  this  State,  wherein  said 
company  may  be  a  party,  to  any  of  the  courts  of  the  United 
States,  and  which  is  in  the  words  and  figures  following,  to  wit :  — 

"  Know  all  men  by  these  presents : 

"  That  the  New  York  Life  Insurance  Company,  located  at  New 
York,  in  the  State  of  New  York,  does  hereby  agree  to  waive  all 
right  to  transfer  or  remove  any  cause,  now  or  hereafter  pending 
in  any  of  the  courts  of  the  State  of  Ohio,  wherein  said  company 
is  or  may  be  a  party,  to  any  of  the  courts  of  the  United  States. 


SUPREME   COURT,  1872.  381 

New  York  Life  Insurance  Company  v.  Best. 

"  This  waiver  is  executed  in  compliance  with  the  laws  of  the 
State  of  Ohio,  but  under  compulsion,  under  protest  against  the 
unconstitutionality  of  such  laws,  and  denying  the  legal  validity 
and  binding  effect  of  such  waiver,  and  reserving  the  right  to  test 
the  validity  of  the  law. 

"  Witness  our  hands,  and  seal  of  the  company,  this  30th  day  of 
May,  1872. 

"MoBEis  Fbanklot,  President. 
[Seal.]     "  Wm.  Barton,  Chairman  of  Finance  Committee.^' 

"It  is  further  agreed  that  by  the  prosecution  of  the  motion 
and  petition  to  remove,  the  defendant  does  not  wish  to  be  under- 
stood as  withdrawing  its  said  waiver,  or  desiring  to  release  itseK 
from  any  of  the  obligations  imposed  on  it  by  reason  of  the  same ; 
its  object  being  simply  to  test  the  power  of  the  legislature  to  im- 
pose such  obligation  on  it,  and  to  assert  its  right  to  remove  said 
cause  notwithstanding  the  filing  of  said  waiver.  This  agreement 
is  to  be  filed  and  made  a  part  of  the  record  in  said  cause. 

"  Sage  &  Hinkle,  for  defendants. 

"  John  C.  Hbaly,  attorney  for  plaintiffs." 

The  question  thus  presented  was  reserved  to  the  general  term 
of  the  superior  court  for  decision,  and  being  there  heard,  the  pe- 
tition for  the  removal  of  the  case  to  the  circuit  court  was  dis- 
missed, and  the  case  remanded  for  trial.  This  ruling  of  the  court 
is  assigned  for  error,  and  presents  the  only  question  made  in  the 
case. 

Sage  ^  Hinkle,  for  plaintiffs  in  error. 

John  C.  Mealy,  for  defendants  in  error. 

Stone,  J.  Of  the  statutes  referred  to  in  the  agreed  statement, 
the  earlier  one,  that  of  AprU  10, 1872,  is  an  amendment  of  section 
20  of  the  act  of  April  16,  1867.  S.  &  S.  218.  The  act  of  April 
27,  1872,  (69  Ohio  L.  155,)  repealed  the  act  of  April  16,  1867 ; 
but  the  repeal  does  not  seem  to  have  included  the  twentieth  sec- 
tion as  amended  by  the  first  named  act.  As,  however,  these  two 
statutes  are,  so  far  as  they  affect  the  question  here  arising,  of 
substantially  the  same  import,  the  provisions  of  the  later  one 
only  need  to  be  specially  considered.  By  section  18  of  this  act  it 
is  made  unlawful  for  any  life  insurance  company,  organized  by  or 
under  the  laws  of  any  other  state  of  the  United  States,  to  trana- 
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net  any  business  of  insurance  within  this  State  without  first  pro- 
curing from  the  superintendent  of  insurance  a  certificate  of  au- 
thority so  to  do,  and  unlawful  for  any  person  to  act  within  this 
State  as  the  agent  of  such  company  in  the  business  of  insurance 
without  first  procuring  from  the  superintendent  a  license  for  that 
purpose.  It  provides  that  no  such  certificate  or  license  shall  be 
issued  until  certain  conditions  are  complied  with  by  the  company 
seeking  to  obtain  such  authority.  Among  these  are  that  certain 
securities  be  deposited  for  the  protection  of  policy  holders ;  that 
it  authorize  its  agents  to  accept  service  of  process  in  the  counties 
in  which  they  may  be  authorized  to  act,  and  consent  that  service 
upon  such  agent  shall  be  a  valid  service  upon  the  company ;  and 
that  such  company  file  with  the  superintendent  of  insurance  a 
written  instrument,  duly  signed  and  sealed,  "waiving  all  claim 
or  right  to  transfer  or  remove  any  cause,  then  or  thereafter  pend- 
ing in  any  of  the  courts  of  this  State  wherein  such  company  may 
be  a  party,  to  any  of  the  courts  of  the  United  States." 

It  is  important  to  notice  that  the  cases  referred  to  in  this  stat- 
ute are  not  those  of  which  the  federal  courts  have  exclusive  juris- 
diction. They  are  cases  which,  with  respect  to  the  subject  matter 
and  the  character  of  the  questions  involved,  fall  within  the  exclu- 
sive jurisdiction  of  the  state  courts,  and  of  which  the  federal  courts 
have  jurisdiction,  if  at  all,  only  by  reason  of  the  fact  that  the 
parties  litigant  are  citizens  of  different  states. 

The  right,  upon  this  ground,  to  remove  cases  commenced  in  the 
state  courts  to  the  courts  of  the  United  States  for  trial  and  final 
adjudication,  is  one  which  the  party  entitled  to  may  exercise  or 
not,  at  his  option.  It  is  a  right,  therefore,  which  may  be  waived, 
or  be  lost  by  neglect ;  and  we  see  no  reason  why  a  party  entitled 
to  it  may  not,  upon  sufficient  consideration,  waive  it  in  advance, 
or  be,  in  a  proper  case,  estopped  from  asserting  it.  Bank  of  Co- 
lumbia V.  Okely,  4  Wheat.  235 ;  Ladd  v.  Hildehrant,  27  Wis. 
135  ;  Phyfe  v.  Eimer,  45  N.  Y.  102. 

But  it  is  evident  that  the  question  here  involved  does  not  de- 
pend upon  the  validity  or  effect  of  the  instrument  filed  with  the 
superintendent  of  insurance,  considered  merely  as  a  covenant  to 
waive  the  exercise  of  the  alleged  right. 

The  statute  prescribes  the  conditions  upon  which  the  corporar 
tions  referred  to  are  permitted  to  do  business  in  Ohio,  and  its 
force  and  effect  is  to  subject  the  companies  accepting  the  condi- 
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tions  to  the  jurisdiction  of  the  courts  of  the  State ;  thus  placing 
them,  for  purposes  of  suit,  upon  the  footing  of  domestic  corpora- 
tions. The  instrument  referred  to  is  to  be  executed  and  filed  as 
evidence  that  they  accept  the  condition  to  which  it  relates,  and 
bring  themselves  voluntarily  within  the  operation  of  the  statute. 

Upon  acceptance  of  this  and  the  other  prescribed  conditions, 
such  corporations  become*  entitled  to  prosecute  their  business  in 
this  State  —  a  right  which  could  not  be  conferred  by  the  law  of 
their  creation,  and  to  which,  as  corporations  of  other  states,  they 
could  make  no  claim.  In  case  they  fail  to  comply  with  the  pre- 
scribed conditions,  they  are  forbidden  to  transact  any  business  of 
insurance  in  this  State.  The  right  of  the  State  thus  wholly  to 
exclude  them  is  well  settled,  and  is  not  denied.  Paul  v.  Vir- 
ginia,  8  Wal.  168.. 

Having,  as  corporations  of  other  states,  no  power  to  do  any 
corporate  act  in  this  State  without  its  consent,  express  or  implied, 
it  follows  that  such  consent  may  be  conditional,  and  that,  with 
respect  to  the  business  transacted  here,  the  conditions  may  be 
such  as  the  legislature  may,  in  their  discretion,  prescribe.  The 
true  doctrine  upon  this  subject  is  well  stated  in  Paul  v.  Virginia, 
supra.  Mr.  Justice  Field,  delivering  the  opinion  of  the  court  in 
that  case,  says :  — 

"  Having  no  absolute  right  of  recognition  in  other  states,  but 
depending  for  stjch  recognition  and  the  enforcement  of  its  con- 
tracts upon  their  assent,  it  follows,  as  a  matter  of  course,  that  such 
assent  may  be  granted  upon  such  terms  and  conditions  as  those 
states  may  think  proper  to  impose.  They  may  exclude  the  for- 
eign corporation  entirely ;  they  may  restrict  its  business  to  par- 
ticular localities,  or  they  may  exact  such  security  for  the  perform- 
ance of  its  contracts  with  their  citizens  as,  in  their  judgment,  will 
best  promote  the  public  interest.  The  whole  matter  rests  in  their 
discretion." 

In  Lafayette  Ins.  Co.  v.  French,  18  How.  404,  it  was  decided 
by  the  same  court  that  where  a  corporation  of  the  State  of  Indiana 
was  allowed  by  a  statute  of  this  State  to  transact  business  here, 
upon  a  condition  that  in  suits  upon  contracts  made  here,  service 
upon  its  agent  in  this  State  should  be  good  service  upon  the  com- 
pany itself ;  a  judgment  obtained  in  a  court  of  this  State  by 
means  of  such  service  was  a  valid  judgment  in  personam  against 
the  corporation,  —  as  valid  as  if  the  corporation  had  had  its  habi- 
tat in  this  State. 
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In  this  case,  the  plaintiff  in  error,  having  complied  with  the  re- 
quirements of  the  statute  in  question,  prosecutes  its  corporate 
business  here  with  the  assent  of  the  State,  and  subject  to  the  con- 
ditions upon  which  that  assent  is  given.  For  the  purpose  of 
availing  itself  of  the  license  thus  conditionally  granted,  it  brings 
itself  voluntarily  within  the  operations  of  the  statute,  and  under 
its  provisions  is  to  be  regarded  and  treated,  for  purposes  of  suit, 
as  a  corporation  of  this  State.  Crlen  Falls  Ins.  Co.  v.  The  Judges, 
^c.  21  Mich.  577. 

We  think  the  ruling  of  the  superior  court  was  right,  and  its 
judgment  is  Affirmed. 


The  Union  Mutual  Life  Insueance  Co.  vs.  Sakah  A. 

McMlLLBN. 
(13  Am.  L.  Reg.  N.  S.  610.    Supreme  Court  of  Ohio,  December,  18  73.) 

Foreign  companies.  —  A  life  policy  issued  by  a'foreigu  insurance  company  is  not  rendered 
void  by  the  neglect  of  the  company  to  comply  with  the  provisions  of  the  act  of  April  16, 
1867,  providing  for  the  incorporation  and  regulation  of  insurance  companies ;  nor  will 
such  neglect  in  an  action  brought  against  the  company  on  the  policy  release  the  policy 
holder  from  paying  premiums  according  to  the  terms  of  the  policy. 

Failure  to  pay  premiums.  —  When  a  life  policy  is  made  and  accepted  upon  the  express  con- 
dition that  if  the  annual  premium  is  not  fully  paid  within  the  time  specified,  the  policy 
"  shall  be  null  and  void  and  wholly  forfeited,"  the  failure  to  pay  the  premium  avoids  the 
policy. 

Waiver.  —  When  the  policy  also  provides  that  no  agent  of  the  company,  except  the  presi- 
dent and  secretary,  can  waive  such  forfeiture,  authority  conferred  upon  an  agent  before 
the  premiums  become  due,  to  collect  them,  does  not  impliedly  invest  him  with  authority 
to  waive  the  forfeiture. 

Notwithstanding  the  limitation  upon  the  power  of  agents  declared  in  the  policy  in  respect 
to  waiving  the  forfeiture,  the  company  is  competent  to  invest  such  authority  in  any  of  its 
agents.  The  authority  may  be  express,  or  it  may  be  implied  from  circumstances,  but  the 
burden  of  showing  it  in  either  case  is  on  the  party  claiming  its  exercise. 

An  agent  having  no  authority  to  waive  the  forfeiture,  acting  in  the  interest  of  the  assured, 
received  the  unpaid  part  of  a  premium  on  a  forfeited  policy  after  the  life  insured  had 
ended,  for  which  he  gave  a  receipt  antedated,  and  forwarded  the  money  to  the  company, 
concealing  the  facts  as  to  such  payment.  Seld,  that  the  receiving  of  the  money  by  the 
company  in  ignorance  of  such  facts  was  no  ratification  of  the  act  of  the  agent  in  receiv- 
ing the  money. 

The  fact  that  the  company,  on  tendering  back  the  money  so  received,  omitted  to  return 
certain  notes  given  in  part  payment  of  premiums,  but  which  the  forfeiture  of  the  policy 
rendered  uncollectible,  will  not  affect  the  rights  of  the  parties  in  a  suit  on  the  policy ;  nor 
is  the  fact  that  the  notes  are  payable  to  order  material,  where  they  show  on  their  face  the 
consideration  for  which  they  were  given. 

The  action  below  was  on  a  policy  of  insui-ance  issued  by  the 
plaintiff  in  error,  in  the  name  of  Daniel  K.  McMillen,  the  hus- 
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band  of  the  defendant  in  error,  and  insuring  his  life  for  her  sole 
and  separate  use.  The  annual  premium  was  $33.32,  which  was 
to  be  paid  on  or  before  the  first  day  of  December  in  every  year 
during  the  continuance  of  the  policy.  The  policy  bears  date 
February  2, 1868,  but  in  the  body  it  purports  to  operate  from  the 
1st  of  December,  1867.  The  policy  contained  the  following  pro- 
vision :  — 

"  Provided  especially,  and  this  policy  is  made  and  it  is  ac- 
cepted by  the  assured  and  the  said  Daniel  K.  McMillen  upon  the 
express  condition  that  if  the  amount  of  any  annual  premium 
herein  provided  for  is  not  fuUy  paid,  vrith.  the  interest  due 
thereon,  on  the  day  and  in  the  manner  so  provided  for,  then  this 
policy  shall  be  null  and  void  and  wholly  forfeited,  and  also  that 
no  agent  of  this  company,  except  the  president  or  secretary,  can 
waive  such  forfeiture,  or  alter  this  or  any  other  condition  ex- 
pressed in  this  policy,  ....  and  it  is  also  a  condition  of  this 
policy,  accepted  by  the  assured  therein,  that  in  case  it  becomes 
null  and  void  for  any  of  the  above  causes,  or  by  forfeiture  or 
otherwise,  all  payments  of  premiums  made  thereon,  and  all  divi- 
dend credits  accruing  therefrom  and  remaining  unpaid,  and  all 
apportionments  of  profits  thereto,  shall  also  be  null  and  void  and 
shall  not  constitute  any  claim  against  the  company  to  any  party." 

Durkee,  the  agent  of  the  company  at  Bellefontaine,  testified  at 
the  trial  that  on  the  1st  of  December,  1868,  when  the  premium 
for  the  second  year  became  payable,  he  was  absent.  On  the  11th 
of  the  same  month,  a  few  days  after  the  agent's  return,  McMillen 
came  to  him  and  executed  the  premium  note  for  $16  and  the  cash 
note  for  $8,  dating  both  as  of  the  1st  of  December ;  but  no 
money  was  paid.  McMillen  requested  the  agent,  when  he  was 
about  to  remit  to  the  company,  to  call  on  him  at  the  post-office 
and  get  the  money,  which  the  agent  promised  to  do.  When  the 
agent  was  about  to  make  his  next  remittance,  he  called  on  McMil- 
len and  said  to  him  he  would  like  to  have  the  cash  part  of  'his  re- 
newal for  1869 —  f8.32.  McMillen  remarked  that  he  was  busy 
making  up  the  mails,  and  had  not  then  time  to  stop,  and  asked 
the  agent  if  he  would  not  be  remitting  again  in  a  few  days.  The 
agent  answered  that  he  would  be,  and  said  that  when  he  next  re- 
mitted he  would  let  McMillen  know.  This  was  the  last  conver- 
sation between  them.  The  agent  states  that  when  he  made  hia 
next  remittance  he  never  thought  of  McMillen. 
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McMillen  died  on  the  2d  day  of  March,  1869.  On  the  morn- 
ing of  that  day,  and  while  McMillen  was  in  a  dying  condition, 
the  policy  in  question  became  the  subject  of  conversation  between 
Durkee,  the  agent,  and  some  others,  who  were  friends  of  McMil- 
len. Durkee  informed  them  of  the  facts  in  regard  to  the  last 
premium.  On  one  of  them  expressing  regret  that  the  money  had 
not  been  paid,  Durkee  stated  that  he  did  not  think  it  would  make 
any  difference  whether  the  money  was  paid  at  that  time  or  not ; 
that  he  considered  it  his  fault  and  not  McMillen's.  One  of  fhem 
remarked,  that  if  he  had  the  money  he  would  pay  the  amount  of 
the  unpaid  premium,  and  expressed  a  desire  to  borrow  the  money 
for  the  purpose.  Durkee  handed  him  f  10,  and  gave  him  direc- 
tions to  deposit  it  in  bank  to  Durkee's  credit.  The  $10  were  on 
the  same  day  so  deposited,  but  before  the  deposit  was  made 
McMillen  died. 

On  the  same  day  Lyman  Dow  paid  Durkee  $10,  for  which  he 
took  a  receipt  antedated  to  February  2d.  A  copy  of  the  receipt 
is  as  follows :  "  Received  of  L.  Dow  for  D.  K.  McMillen,  to  be 
credited  on  life  insurance  policy,  this  2d  day  of  Febiniary,  1869. 

"  E.  Durkee." 

On  March  4th  Durkee  reported  the  policy  to  the  company  as 
renewed  December  11,  1868,  and  inclosed  the  two  renewal  notes 
before  referred  to,  and  $8.32,  the  cash  part  of  the  premium.  The 
report  of  this  renewal  was  made  by  adding  it  to  his  previous 
monthly  report  of  February,  which  had  been  returned  to  him  by 
the  company  for  certain  corrections.  At  the  same  time  he  ad- 
vised the  company  of  McMillen's  death,  and  in  explanation  of 
the  omission  to  include  the  renewal  of  this  policy  in  his  former 
report,  he  said  :  — 

"  On  the  11th  December  he  came  to  my  house  and  executed 
the  notes  I  here  inclose,  and  it  was  my  fault  their  not  being  put 
in  a  former  report,  he  saying  to  me,  '  When  you  want  the  cash 
call  at  the  post-office,'  he  being  clerk  there.  My  report  15th  De- 
cember, 1868,  should  have  included  his  account ;  but  as  I  went  to 
the  bank  for  the  draft  I  called  but  did  not  find  him,  and  did 
not  send  the  renewal." 

In  the  letter  of  the  president  of  the  company  acknowledging 
the  receipt  of  the  letter  of  Durkee  of  March  4th  with  the  inclos- 
ures,  he  states  that  it  appears  from  the  report  that  the  renewal 
premium  on  this  policy,  which  was  due  December  1st,  was  not 
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paid  until  December  11th.  He  further  states  that  Durkee  was 
not  authorized  to  receive  it  then,  and  that  the  policy  was  not  in 
force  March  2d,  when  McMillen  is  reported  to  have  died. 

On  the  25th  of  May,  1869,  the  superintendent  of  agencies  of 
the  company  went  to  Bellefontaine  to  investigate  the  facts  in  re- 
gard to  the  payment  of  the  premiums  on  the  policy.  On  ascer- 
taining them  to  be  as  before  stated,  he  tendered  back  the  money 
paid  on  the  last  premiums  ;  but  the  tender  was  refused.  The 
two  notes  taken  by  Durkee  on  December  11, 1868,  and  forwarded 
to  the  company  March  4,  1869,  were  not  tendered  back. 

On  these  facts  the  court  (trial  by  jury  having  been  waived) 
found  for  the  plaintiff.  The  case  was  taken  on  error  to  the  dis- 
trict court,  where  it  was  reserved  for  decision  by  this  court. 

West,  Walker  ^  Kennedy,  for  plaintiffs  in  error. 

Wm.  Lawrence  ^  J.  H.  Lawrence,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  It  is  admitted  by  the  pleadings  that  the  plaintiff 
in  error  is  a  foreign  corporation,  and  at  the  time  of  the  issuing 
of  the  policy  and  until  after  the  matters  in  controversy  arose,  it 
had  failed  to  comply  with  the  requirements  of  the  act  of  April 
16,  1867,  "  for  the  incorporation  and  regulation  of  life  insurance 
companies."     S.  &  S.  Sts.  218. 

By  this  statute  it  is  declared,  among  other  things,  not  to  be 
lawful  for  any  agent  to  act  for  such  corporation,  in  taking  risks, 
collecting  premiums,  or  in  any  manner  transacting  the  business 
of  life  insurance  in  this  State,  except  upon  compliance  with  the 
provisions  of  the  act. 

The  party  violating  the  act  is  declared  to  be  subject  to  a  pen- 
alty of  $500  for  such  violation,  which  is  to  be  sued  for  and  recov- 
ered in  the  name  of  the  State. 

The  company  claims  that  its  failure  to  comply  with  the  statute 
renders  the  policy  void,  while  it  is  insisted  on  the  part  of  the  as- 
sured, that  the  effect  of  the  statute  is  not  to  invalidate  the  pol- 
icy, but  to  render  a  comphance  with  its  terms  by  the  payment  of 
premiums  unnecessary  to  the  maintenance  of  her  action. 

Neither  of  these  propositions  can  be  supported.  The  prohibi- 
tion in  the  statute  is  against  persons  acting  for  companies  that 
have  not  complied  with  the  prescribed  conditions.  Such  persons 
alone  are  made  subject  to  the  penalty. 

Whether  the  statute  was  meant  to  invalidate  policies  issued  by 
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companies  in  contravention  of  its  provisions,  is  to  be  determined 
from  a  consideration  of  the  statute  as  a  whole. 

The  object  of  the  act  is  not  to  make  the  business  of  life  insur^ 
ance  unlawful.  The  statute  is  designed  for  the  protection  of  pol- 
icy holders,  and  others  dealing  with  insurance  companies.  To 
this  end  it  is  made  unlawful  for  persons  to  act  on  behalf  of  such 
companies  until  the  provisions  of  the  statute  have  been  complied 
with.  But  we  do  not  think  it  was  intended  to  devolve  on  per- 
sons dealing  with  the  companies  the  duty  and  risk  of  ascertaining 
whether  they  had  complied  with  the  statute.  On  the  contrary, 
it  seems  to  have  been  the  intention  of  the  legislature  to  rely  on  ■ 
the  penalties  imposed  as  sufficient  to  insure  such  compliance. 

In  regard  to  the  claim  that  notwithstanding  the  company  is 
bound  by  the  policy,  yet  the  other  party  is  relieved  from  per- 
forming its  conditions,  it  is  only  necessary  to  say,  that  if  the  pol- 
icy operates  at  all,  it  must  operate  according  to  its  terms.  The 
plaintiff's  action  is  founded  on  the  policy,  and  was  brought  to 
enforce  it  against  the  company.  The  liability  of  the  company 
under  the  agreement  cannot  be  separated  from  the  conditions  on 
which  it  was  made,  and  in  undertaking  to  enforce  it  the  plain- 
tiff is  bound  to  show  that  these  conditions  have  been  performed. 

As  the  statute  does  not  render  the  policy  void,  the  main  ques- 
tions arising  in  the  case  are  :  — 

1.  Was  the  policy  at  the  time  of  the  death  of  McMillen  a 
valid  and  subsisting  obligation  against  the  company  ? 

2.  If  it  was  not,  did  the  company,  by  its  subsequent  conduct, 
ratify  the  previously  unauthorized  acts  of  the  agent  in  receiving 
payment  of  the  premium  which  became  due  on  the  1st  of  Decem- 
ber, 1868  ? 

In  considering  the  first  question,  it  is  to  be  observed  that  the 
body  of  the  policy  contains  a  provision  which  declares  that  the 
policy  is  made  and  accepted  upon  the  express  condition  that  if 
the  amount  of  any  annual  premium  is  not  fully  paid  on  the  day 
provided  for,  then  the  policy  shall  become  null  and  void  and 
wholly  forfeited,  and  also  that  no  agent  of  the  company,  except 
the  president  or  secretary,  can  waive  such  forfeiture,  or  alter  that 
or  any  other  condition  of  the  policy. 

The  parties  were  at  liberty  to  contract  in  their  own  terms,  and 
where  no  rule  of  law  or  public ,  policy  is  contravened,  the  terms 
thus  employed  must  furnish  the  standard  for  determining  the 
rights  of  the  parties  under  the  contract. 
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By  the  terms  of  this  policy  full  payment  of  the  annual  pre- 
mium on  the  day  provided  for  was  necessary  to  its  renewal  or 
continuance.  As  a  consequence  of  the  failure  to  make  such  pay- 
ment, it  is  expressly  declared  that  the  policy  shall  become  "  null 
and  void  and  wholly  forfeited."  Hence  if  there  was  no  author- 
ized extension  of  the  time  of  payment,  the  policy  had  ceased  to 
be  operative  long  before  the  termination  of  the  life  insured. 

This  brings  us  to  the  question  as  to  whether  Durkee,  the  agent, 
had  authority  from  the  company  to  extend  the  time  for  paying 
the  premium,  or  to  bind  the  company  by  receiving  it  after  -de- 
fault. 

It  is  declared  in  the  policy  that  no  agent  of  the  company,  ex- 
cept the  president  or  secretary,  can  exercise  such  authority.  Nev- 
ertheless, it  was  competent  for  the  company  to  invest  Durkee,  or 
any  other  of  its  subordinate  agents,  with  like  authority,  if  it  saw 
fit  to  do  so.  But  the  authority  must  exist  before  effect  can  be 
given  to  the  act  of  the  agent  varying  an  express  condition  of  the 
policy  after  it  has  once  taken  effect. 

The  authority  may  be  express,  or  it  may  be  implied  from  the 
previous  dealing  between  the  company  and  its  agent,  or  from 
other  circumstances.  But  in  whatever  form  its  existence  is  as- 
serted, the  burden  of  proving  it  is  on  the  party  claiming  the  ben- 
efit of  its  exercise. 

The  evidence  as  to  the  mode  of  doing  business  between  the 
company  and  the  agent  is  limited  to  what  appears  in  the  state- 
ment. Nor  is  there  any  evidence  showing  the  system  or  method 
adopted  by  the  company  for  conducting  its  business,  from  which 
the  authority  claimed  for  the  agent  can  be  inferred.  And  after 
careful  consideration  of  all  the  evidence  in  the  case  we  are  un- 
able to  discover  any  sufficient  grounds  to  warrant  the  conclusion 
that  the  agent  was  authorized  to  extend  the  time  of  payment  or 
to  bind  the  company  by  waiving  the  default. 

We  have  no  hesitation  in  saying  that  there  is  sufficient  in  the 
case  to  show  that  it  was  the  duty  of  the  company  to  afford  the 
policy  holder  the  opportunity  of  paying  the  premium  at  Bellefon- 
taine,  where  the  agency  was  established  and  the  policy  taken ; 
and  although  the  agent  was  absent  at  the  time  the  premium  be- 
came due,  it  does  not  appear  that  McMillen  was  ready  or  desir- 
ous to  pay  it  during  his  absence.  On  the  contrary,  on  the  agent's 
return,  which  occurred  within  a  few  days,  McMillen  had  the  op- 
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porfcunity  to  make  the  payment.  He  gave  his  notes  for  part  of 
the  premium,  but  neglected  then  to  pay  the  part  that  was  due  in 
money,  as  he  also  did  on  one  or  more  subsequent  occasions  when 
called  on  for  it.  The  consequence  was  that  the  policy,  at  the 
time  of  his  death,  did  not  subsist  as  a  valid  obligation  of  the 
company.  Nor  do  we  think  the  company,  under  the  circum- 
stances, can  be  held  to  have  ratified  the  act  of  the  agent  in  re- 
ceiving payment  after  the  policy  had  lapsed  and  the  life  insured 
had  ended. 

Ratification  by  the  company  implies  a  knowledge  on  its  part  of 
the  facts,  or  a  case  in  which  it  was  its  duty  to  know  them.  Dur- 
kee  was  evidently  acting  in  the  interest  of  the  plaintiff  in  con- 
cealing the  facts  from  the  company.  This  is  apparent  from  the 
circumstances  connected  with  the  receiving  of  the  money,  from 
antedating  of  the  receipt,  and  from  his  report  to  the  company. 
There  was  no  change  of  circumstances  between  the  time  the 
money  was  received  and  the  time  it  was  tendered  back,  that  can 
affect  the  rights  of  the  parties. 

We  think  there  is  nothing,  therefore,  to  estop  the  company 
from  showing  the  facts,  and  it  is  apparent  that  as  soon  as  the 
truth  became  known  the  company  tendered  back  the  money. 
Neither  do  we  think  the  retaining  of  the  notes  by  the  company 
to  the  time  of  trial  could  be  held  to  give  effect  to  the  policy. 
The  notes  and  the  policy  are  to  be  taken  together  as  parts  of  the 
same  transaction.  The  policy  is  expressly  referred  to  in  the 
notes.  In  the  premium  notes  it  is  stipulated  that  their  accept- 
ance is  in  no  way  to  affect  the  condition  of  the  policy  respecting 
the  forfeiture  thereof. 

The  other  note  is  stated  to  be  given  in  part  payment  of  the 
annual  premium  on  the  policy  ;  while  the  policy  itself  provides 
that  it  is  to  become  void  if  the  annual  premium  is  not  fully  paid 
at  the  specified  time.  On  the  forfeiture  of  the  policy,  the  con- 
sideration of  the  notes  failed,  and  they  ceased  to  be  collectible. 
The  failure  of  the  company  to  tender  them  back  was,  therefore, 
a  matter  of  no  materiality  to  the  rights  of  the  parties. 

There  are  cases,  no  doubt,  in  which  equity  would  relieve 
against  the  forfeiture  of  a  policy,  or  the  company  would  be  es- 
topped from  insisting  upon  it.  But  the  evidence  does  not  bring 
this  case  within  either  class.  And  while  it  is  true  that  in  life 
policies  punctuality  in  the  payment  of  the  premiums  is  of  the 
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substance  of  the  contract,  yet  it  is  also  true  that  it  is  a  contract 
eminently  requiring  good  faith  both  on  the  part  of  the  company 
and  of  the  policy  holder. 

The  motion  for  a  new  trial  ought  to  have  been  granted.  The 
judgment  wiU  therefore  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Day,  C.  J.,  McIlvaine,  Welch,  and  Stone,  JJ.,  concurring. 


James  H.  Bitckker  vs.  Mason  Gbosvbnoe. 

(Superior  Court  of  Cincinnati,  Ohio,  General  Term,  January,  1874.) 

Failure  of  agent  to  perform  contract  with  examining  physician.  Damages.  — The  plaintiff,  a 
phj-sician,  effected  an  insurance  upon  his  life  through  the  defendant,  an  agent  of  the  .Stna 
Insurance  Company,  upon  an  agreement  by  which  the  defendant  personally  agreed  to 
furnish  a  suiEcient  number  of  applicants  for  insurance  to  the  plaintiff  for  medical  exam- 
ination to  pay,  in  the  fees  for  such  examination,  the  annual  premiums  for  the  period  of 
insurance,  provided  the  examinations  should  prove  satisfactory  to  the  company.  The 
policy  effected  was  on  the  endowment  plan,  the  payment  of  premium  to  cease  in  fifteen 
years,  and  the  insured  being  entitled,  after  making  payment  of  two  annual  payments,  to 
cease  further  pajinents  and  receive  a  paid  up  policy  for  a  sum  proportionate  to  the  num- 
ber of  annual  premiums  paid.  After  payments  for  two  years  and  a  half  had  been  made 
in  fees,  the  agent  sold  out  his  agency  and  was  unable  longer  to  carry  out  his  contract  with 
the  insured :  and  no  further  premiums  were  paid.  In  an  action  upon  the  said  contract, 
AcM,  that  the  plaintiff  was  not  entitled  to  recover  the  cash  value  of  the  policy  at  the  time 
of  the  action ;  but  he  could  recover  the  amount  of  the  next  premium  due  to  the  company, 
at  the  time  of  the  lapse  of  the  policy,  with  interest,  since  he  was  always  ready  and  willing 
to  perform  his  part  of  the  contract,  and  since  his  examinations  were  satisfactory  to  the 
company. 

The  case  is  stated  in  the  opinion  of  the  court. 

Sayler  ^  Sayler,  for  plaintifE. 

Searhorough  ^  Williams,  for  defendant. 

Yaple,  J.  This  case  comes  before  us  for  decision  by  observa- 
tion from  special  term  upon  the  testimony. 

The  suit  is  by  Buckner  to  recover  of  Grosvenor  the  sum  of 
$2,000,  with  interest,  upon  the  following  state  of  case :  Prior  to, 
on,  and  after  November  15,  1866,  Grosvenor  was  the  general 
agent  of  the  life  department  of  the  iEtna  Insurance  Company, 
with  no  authority  to  appoint  examining  physicians,  to  examine 
applicants  for  life  insurance,  vvdthout  the  approval  of  the  company 
at  Hartford,  Connecticut.  Buckner  desired  to  and  did,  on  the 
day  above  mentioned,  effect  an  insurance  upon  his  life  in  the  sum 
of  $5,000,  payable  in  any  event  in  fifteen  year?,  and  sooner,  to 
his  family,  in  case  of  his  death  before  that  time,  for  an  annual 
premium,  payable  half  cash,  of  $378,50,  beginning  on  November 
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1,  1866.  Dr.  Sherwood  was  then,  and  for  some  time  afterward, 
the  regularly  appointed  examining  physician  of  the  company  in 
this  city,  (Cincinnati.)  Dr.  Buckner  was  then  a  practising  phy- 
sician, competent  and  in  good  standing  in  the  city.  He  desired 
to  pay  the  premium  on  the  policy  he  was  about  to  take  out  by 
examinations  of  applicants  for  life  insurance  in  the  company,  the 
usual  price  for  each  examination  being  three  dollars.  To  effect 
these  objects  the  defendant  Grosvenor  and  Dr.  Buckner,  on  the 
same  day,  November  15,  1866,  entered  into  a  written  agree- 
ment, Grosvenor  attaching  his  seal  to  his  signature,  and  not  as- 
suming to  execute  the  contract  as  agent  of  the  company,  whereby 
it  was  witnessed  that  "  M.  Grosvenor,  manager  of  the  ^tna  Life 
Insurance  Company,  on  the  one  part,  and  James  H.  Buckner,  M. 
D.,  on  the  other,"  had  agreed  as  follows :  "  Said  Buckner  is  to 
be  appointed,  and  is  hereby  appointed,  medical  examiner  for  life 
insurance,  with  the  usual  fee  paid  examiners ;  said  Buckner 
agrees  to  examine  such  applicants  as  are  asked  for,  and  the  fees 
are  to  be  applied  toward  the  payment  of  two  notes  of  this  date 
given  by  him  to  ^tna  Insurance  Company  in  payment  of  cash 
part  of  premium  on  his  policy,  which  notes  said  Grosvenor  agrees 
to  take  out  in  such  examinations  as  soon  as  convenient,  if  said 
Dr.  Buckner  lives  and  is  able  to  examine  and  does  examine  our 
applicants  whenever  called  upon,  and  his  examinations  prove  sat- 
isfactory to  the  president  and  directors  of  said  company.  This 
agreement,  it  is  understood,  will  be  continued  in  future  years  to 
the  amount  of  the  annual  premium  on  his  present  policy,  so  long 
as  his  examinations  are  satisfactory,  as  above  stated,  and  the  said 
Buckner  agrees  in  the  same  way  to  continue  his  examinations 
when  called  upon." 

Buckner  proved  to  be  a  competent  medical  examiner,  and  all 
his  examinations  of  applicants  were  satisfactory  to  the  company. 
Grosvenor  received  a  percentage  upon  premiums  paid  and  upon 
all  subsequent  payments  to  continue  policies  in  force.  Buckner's 
policy  required  him  by  its  terms  to  pay  his  annual  premiums  in 
cash  to  the  company,  and  all  his  premium  notes  were  made  pay- 
able to  it  in  cash,  so  that  for  their  collection  Grosvenor  received 
from  the  company  his  contract  rates  of  percentage.  But  all  the 
premium  notes  Buckner  paid  were  liquidated  by  handing  his  ac- 
counts for  medical  examinations  to  Grosvenor,  who  took  them  as 
cash,  and  the  company  settled  with  him  and  allowed  him  for  the 
same  "with  his  percentage  thereon  as  ca,&h> 
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The  policy  stipulated  that  "  in  case  the  said  assured  shall  not 
pay  the  said  annual  premiums  on  or  before  the  several  days  here- 
inbefore mentioned  for  the  payment  thereof,"  {i.  e.  $378.50  on 
or  before  November  1st  in  each  year  for  fifteen  years,)  then,  and 
in  every  such  case,  the  said  company  shall  not  be  liable  to  the 
payment  of  the  sum  insured,  or  any  part  thereof,  and  this  policy 
shall  cease  and  determine,  except  that  in  case  of  non-payment  of 
premium  on  this  policy  after  two  (2)  premiums  have  been  paid, 
it  is  agreed  that  it  shall  be  good  for  the  number  of  entire  hun- 
dred dollars  in  two  fifteenths  of  the  amount  insured  ;  after  three 
(3)  years'  payments,  for  the  number  of  entire  hundred  dollars  in 
the  three  fifteenths  of  the  amount  insured,  and  so  on.  The  plain- 
tiff paid  the  premiums  on  his  policy  to  Grosvenor  in  medical  ex- 
aminations up  to  May  1,  1869,  a  period  of  two  years  and  six 
months,  and  continued  competent,  ready  and  willing  to  do  so,  had 
applicants  been  furnished  him  for  examination,  until  the  time  of 
bringing  this  suit,  June  16,  1870,  and  ever  since,  except  for  a 
period  of  nine  months  or  a  year,  beginning  in  October,  1872, 
when  he  went  to  and  spent  some  time  in  Europe. 

The  policy  lapsed,  on  account  of  non-payment  of  the  premium, 
on  November  1,  1869.  Before  that  date  Grosvenor  sold  out 
his  agency  to  Dr.  Sherwood  and  one  Smith,  with  whom  he  used 
his  influence  to  have  Dr.  Buckner  continued  as  medical  examiner 
to  the  extent  contemplated  in  the  written  agreement,  but  they 
declined  to  do  so  and  employed  Dr.  Stevens  as  such  medical  ex- 
aminer, whose  appointment  was  ratified  by  the  insurance  com- 
pany, and  who  made  all  the  examinations,  except  such  as  he 
chose  occasionally  to  send  to  other  physicians,  the  plaintiff  in- 
cluded. 

The  plaintiff  claims  that  the  contract  sued  on  is  the  individual 
contract  of  the  defendant  Grosvenor,  and  not  the  agreement  of 
the  insurance  company  made  by  him  as  its  agent  on  its  behalf ; 
and  in  this  we  think  the  plaintiff's  position  is  correct.  We  also 
agree  vrith  the  plaintiff  that  the  defendant  has  broken  his  con- 
tract with  the  plaintiff.  The  plaintiff  next  claims,  that  this  is  a 
contract  with  the  defendant  to  pay  the  plaintiff  $5,000  in  fifteen 
years,  or  to  his  representatives  at  his  death,  in  case  he  shouldf  die 
before  the  expiration  of  that  time  ;  and  that  the  measure  of  the 
plaintiff's  damages  is  the  cash  value  of  the  $5,000  so  payable  at 
this,  the  time  of  the  trial ;  and  that  the  price  of  the  services,  had 
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they  been  performed,  is  not  to  be  deducted  from  such  amount, 
because  they  would  have  required  no  material  labor  or  loss  of 
time  on  the  part  of  the  plaintiff. 

We  do  not  think  the  claim  made  by  the  plaintiff  is  the  fair 
construction  to  be  given  his  contract  with  the  defendant.  Plain- 
tiff's contract  for  |5,000,  to  be  paid  in  fifteen  years,  provided  he, 
the  plaintiff,  paid  the  a,nnual  premiums  as  stipulated,  was  with 
the  insurance  company,  not  with  the  defendant.  The  defendant 
merely  agreed  that  he  would  furnish  him,  for  medical  examina- 
tion, enough  applicants  for  insurance  in  the  company  as  would, 
at  three  dollars  each,  enable  him,  the  plaintiff,  to  pay  to  the 
company  such  annual  premiums  ;  and  this  is  the  contract  which 
the  defendant  has  broken.  In  this  view  of  the  case,  it  was  the 
duty  of  the  plaintiff,  when  the  first  unpaid  premium  became  due, 
November  1,  1869,  as  he  then  knew  that  applicants  for  insur- 
ance had  not  been  sent  him  for  examination  sufficient  to  pay  the 
same,  to  have  requested  the  defendant  to  pay  it,  and  in  default  to 
have  paid  such  premium  to  the  company  in  money  himself,  and 
then  have  sued  the  defendant  for  its  recovery,  with  interest,  and 
so  of  each  payment  of  premium  during  the  period  of  time  the  pol- 
icy had  to  run.  Not  having  done  so,  it  is  his  own  fault  that  the 
policy  has  been  permitted  to  lapse,  and  he  is  only  entitled  to  re- 
cover from  the  defendant,  Grosvenor,  the  amount  of  the  premium 
due  from  him  to  the  company  on  November  1,  1869,  when  he 
suffered  the  policy  to  lapse  because  of  the  defendant's  breach  of 
the  collateral  agreement  with  him,  and  interest  due  on  the  same 
up  to  the  present  time.  A  judgment  will  be  rendered  for  the 
plaintiff  accordingly. 

O'CoNNOE  and  Tildest,  JJ.,  concur. 


Fanny  Dttnn  vs.  Commonwealth  LrPB  Insukancb  Co. 

(Circuit  Court  of  United  States,  Ohio,  [N.  Dist.]  April,  1874.) 

Motion  to  strike  out  irrelevant  matter.  —  The  defendants  in  an  action  upon  a  life  policy 
pleaded  a  compromise  and  settlement.  The  plaintiff  replied  that  the  compromise  was 
effected  by  false  representations  ;  first,  that  the  policy  was  irregular  because  it  had  not 
betn  signed  by  the  proper  officers ;  secondly,  that  it  had  lapsed  for  non-payment  of  pre- 
mium ;  thirdly,  that  there  had  been  collusion  and  false  statements  in  obtaining  the  policy ; 
fourthly,  that  defendants  had  reinsured  part  of  the  risk  in  another  company,  which  com- 
pany would  not  pay  on  this  suit,  and  that  plaintiff  would  hare  to  go  to  the  expense  of  an- 
other Biijt.   Motion  granted. 
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W.  J.  Boardman  ^  Greo.  Wiley,  for  motion. 

W.  JS.  Lowe,  contra. 

Walkek,  J.  The  court  holds  that  the  motion  should  be 
granted.  That  the  first  representation,  if  made,  was  in  a  legal 
sense  liable  to  the  objection  that  it  undertook  to  state  a  matter 
of  law  instead  of  fact,  and  moreover  that  the  plaintiff,  by  the 
terms  of  the  policy  in  her  own  hands,  could  know,  with  reason- 
able diligence,  that  the  policy  could  not  be  invalid  for  any  mere 
irregularities ;  that  the  second  alleged  representation  was  liable 
to  a  like  objection,  to  wit,  that  the  plaintiff  would  be  bound  to 
know  as  to  the  truth  of  the  representation,  so  far  as  it  asserted 
matter  of  fact,  and  that  so  far  as  it  asserted  a  conclusion  of  law  it 
was  immaterial,  as  all  were  presumed  to  know  the  law  ;  that  the 
fourth  alleged  misrepresentation  was  no  representation  of  which 
the  law  could  take  cognizance,  it  being  no  representation  of  a  past 
or  existing  fact,  but  of  an  assertion  of  something  in  futuro,  in  the 
nature  of  a  threat  or  discouragement,  what  was  not  a  fraud  in  the 
law  applicable  to  such  cases. 

Motion  granted,  with  leave  to  plaintiff  to  amend  her  reply. 


Godfrey  Holteehoff,  Administrator  of  Francis  M.  Davidson, 
deceased,  plaintiff  in  error,  vs.  The  Mutttal  Benefit  Life 
Insurance  Company  of  New  Jersey,  defendants  in  error. 

(3  Am.  L.  Eeoord,  272.     Superior  Court  of  Cmcinuati,  General  Term,  June, 

1874.) 

Intemperance.  —  Where  a  policy  of  life  assurance  contains  a  provision  tliat  in  case  the  as- 
sured shall  die  "  by  reason  of  intemperance  from  the  use  of  intoxicating  liquors,  the  pol- 
icy shall  be  void,"  death  must  be  the  natural  and  proximate  result  of  intemperance  from 
the  use  of  intoxicating  liquors.  Such  use  must  be  the  controlling  cause  of  death.  No 
degree  of  intemperance  will  render  such  clause  available  to  the  insurer  unless  it  shall  have 
actually  caused  the  death  of  the  insured.  If  the  insured  becomes  sick  or  delirious  from 
intemperance  in  the  use  of  intoxicating  liquors,  and  such  sickness  or  delirium  be  not  nec- 
essarily mortal,  and  the  assured,  or  others,  through  mere  omission  or  neglect,  fail  to  take 
or  administer  proper  remedies,  or  if  the  assured,  in  consequence  of  his  sickness  or  delirium 
produced  by  intoxication,  himself,  by  accident  or  voluntarily,  takes  dangerous  or  over- 
doses of  medicine,  or  by  exposure  while  in  such  condition  takes  cold  which  destroys  his 
life,  such  clause  in  the  policy  is  violated,  and  no  recovery  npon  it  can  be  had ;  but  if  a 
physician,  or  others,  his  attendants,  to  effect  his  cure,  administer  drugs  or  medicines  suffi- 
cient to  cause  death,  and  death  results  therefrom  and  not  from  the  intoxication  or  sick- 
ness produced  by  it,  then  the  condition  of  the  policy  is  not  broken,  and  a  recovery  may 
be  had  notwithstanding  such  provision.  And  a  habit,  or  long  continued  course  of  intem- 
perance, which  impairs  the  vital  powers  of  the  assured,  and  thereby  invites  the  attack  and 
facilitates  the  ravages  of  any  disease,  and  which  disease  becomes  the  controlling,  imme- 
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diate,  and  proximate  cause  of  death,  will  not,  combined  with  death  resulting  fromsnch 
disease,  avoid  the  policy. 

Warranty.  —  Where,  in  such  policy,  it  is  provided  "that  if  the  declaration  made  by  the  as- 
sured, and  upon  the  faith  of  which  this  agreement  is  made,  shall  be  found  in  any  respect 
untrue,  then  this  policy  shall  be  null  and  void:  "  Held,  that  the  "declaration"  so  men- 
tioned in  the  policy  is  a  warranty,  and  must  have  been  literally  complied  with  bj'  the  as- 
sured to  authorize  a  recovery  upon  the  policy.  And  where  such  "  declaration,"  signed 
by  the  assured,  stated  "  that  I  do  not  and  will  not  practise  any  bad  or  vicious  habit  that 
tends  to  the  shortening  of  life :  "  Htld,  that  the  assured,  at  the  time  of  signing  the  "  dec- 
laration "  was,  or  subsequently  became,  addicted  to  intemperance  from  the  use  of  intoxi- 
cating liquors  to  a  degree  or  extent  amounting  to  a  habit,  and  such  habit  was  bad  or  vi- 
cious, tending  to  the  shortening  of  life,  the  warranty  was  thereby  broken,  and  no  recoverv 
could  be  had  upon  such  policy. 

Where  the  same  "  declaration  "  contained  the  further  provision,  that  "I  hereby  agree  that 
the  answers  made  by  myself  and  my  friend  shall  be  the  basis  of  the  contract  between  my- 
self and  the  said  company,  and  if  any  untrue  or  fraudulent  allegation  is  contained  in  said 
answers,  or  in  this  declaration,  all  monej's  which  shall  have  been  paid  to  the  said  com- 
pany, &c.,  shall  be  forfeited  for  the  benefit  of  the  said  company  ;  "  and  where  the  appli- 
cant for  such  life  insurance  and  said  friend,  in  response  to  printed  questions,  "Is  he  sober 
and  temperate?"  "Has  he  always  been  so?"  answered,  in  writing  signed  by  them, 
"  Yes  :  "  Held,  that  such  answers,  though  so  referred  to  in  the  "  declaration,"  were  not 
a  warranty  of  the  truth  of  such  answers,  but  only  a  representation  that  they  were  true, 
and  to  avoid  the  policy  they  must  have  been  both  untrue  in  fact  and  material.  Held, 
further,  that  the  eftect  of  the  writings  containing  such  answers,  and  the  provisions  of  the 
*'  declaration  "  malting  them  the  basis  of  the  contract,  is  to  make  such  answers  material 
by  force  of  express  contract  between  the  parties,  and  that  it  was  the  duty  of  the  court,  as 
matter  of  law,  to  declare  the  same,  and  not  to  submit  the  question  of  materiality  to  the 
jury.  Held,  also,  that  if  such  answers  when  made  were  untrue,  and  neither  the  officers 
nor  agents  of  the  insurance  company,  before  the  issuing  of  th«  policy,  or  before  accepting 
any  payment  of  premium  therefor,  knew,  or  had  notice  of  facts  equivalent  to  knowledge 
that  such  answers  were  not  true,  there  could  be  no  recovery  upon  such  policy. 

The  court  correctly  charged  the  jury  that  such  questions  and  answers  refer  to  a  Jiahit  of  the 
applicant,  and  not  to  an  isolated  instance  of  intemperance,  or  to  a  spree,  or  to  several  of 
such  instances  at  a  distance  of  months  apart,  unless  these  instances  were  of  such  a  char- 
acter or  so  often  as  to  ripen  into  a  habit ;  but  that  if  the  deceased  had  an  appetite  for  in- 
toxicating drinks  to  such  an  extent  that  a  single  indulgence  necessarily  instigated  him  to 
a  repetition  of  it,  and  led  him  into  what  have  been  called  "  sprees,"  and  these  sprees  were 
frequent  and  rendered  him  incapable  of  controlling  his  appetite  whilst  they  continued, 
then,  although  there  were  intervals  during  which  he  remained  entirely  sober,  there  was 
such  a  repetition  of  acts  of  drinking  as  amounted  to  a  habit. 

Construction.  —  The  same  rules  of  construction  apply  to  the  legal  interpretation  of  policies, 
&c.,  relating  to  life  assurance  that  apply  to  and  govern  all  other  writings  —  the  subject 
matter,  and  the  nature  and  the  circumstances  of  the  transaction,  being  always  to  be  looked 
to  in  arriving  at  a  correct  interpretation ;  and  in  case  of  doubt  or  ambiguity  {and  only  in 
that  event)  as  to  the  meaning  of  any  provisions  of  any  written  instrument,  are  such  pro- 
visions to  be  taken  most  strongly  against  him  who  made  them  and  in  whose  favor  they 
were  intended  to  operate. 

When  the  only  issues  involved  are  the  violation  of  the  above  provision  of  the  policy  in  re- 
lation to  alleged  death  from  intemperance,  the  alleged  falsity  of  the  "  declaration,"  in 
respect  of  the  assured  having  been  addicted  to  the  bad  or  vicious  habit  of  intemperance, 
and  the  alleged  untruth  of  the  answers  of  the  applicant  and  his  friend  in  the  application 
as  to  his  temperate  and  sober  habits,  all  charges  of  general  rules  of  law  asked  of  the  court, 
and  given  to  the  jury,  are  to  be  understood  (and  It  is  to  be  presumed  the  jury  so  under- 
stood them)  as  applicable  to  and  limited  by  the  context  as  having  reference  only  to  the 
state  of  facts  involved  in  the  issues. 

Upon  a  trial  of  such  issues  alone,  it  would  be  improper  for  the  court,  and  mere  oUter  were 
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it  to  do  so,  to  construe  such  "declaration"  and  "application"  containing  other  state- 
ments and  other  answers  on  other  subjects  than  those  involved  in  such  issues  —  such  as 
■what  would  be  the  effect  of  the  insured's  having  a  bad  or  vicious  habit  of  over-eating,  and 
irregular  eating,  over-labor,  being  thinly  clad,  and  sitting  up  late  at  night ;  and  testimony 
tending  to  prove  these  to  be  bad  or  vicious  habits  ought  not  to  be  admitted,  because  of  its 
irrelevancy.  Nor  is  the  court,  in  such  a  case,  to  determine  what  is  meant  by  the  phrases, 
"Has  the  party  been  successfully  vaccinated?"  "Has  he,  since  childhood,  had  liver 
complaint,  bilious  colic,  rheumatism,  vertigo,  or  disease  of  the  bowels,  kidneys,  or  blad- 
der?" "Has  the  party  ever  met  with  any  accidental  or  personal  injury,  and  if  so,  of 
what  nature  ?  "  "  Whether  an  untrue  or  fraudulent  allegation,  made  in  effecting  the  in- 
surance and  rendering  the  policy  void,  must  or  need  not  be  fraudulently  untrue,  if  not 
material  ?  "  &c.  All  of  these  subjects  are  substantially  different  in  their  elements  and 
legal  nature  from  the  questions  of  law  really  in  issue,  and  their  determination,  one  way 
or  the  other,  might  have  no  bearing  upon  the  proper  determination  of  the  real  issues  in- 
volved in  the  case  on  (rial.  To  show  successfully  that  any  of  them,  whether  true  or  false, 
could  not,  in  law,  avoid  the  policy,  would  not  establish  that  the  matters  set  up  in  defence 
would  not.  Their  consideration  could  only  tend  to  confuse  the  case  and  lead  to  the  possi- 
bility of  its  being  wrongly  determined  by  the  application  of  false  or  too  remote  analogies. 
Public  policy.  —  There  is  nothing  in  law  or  public  policy  which  forbids  persons,  who  are 
temperate  in  their  habits,  and  bind  themselves  to  continue  so,  to  incorporate  themselves 
into  a  mutual  life  insurance  company,  upon  terms  precluding  persons  of  intemperate  hab- 
its (whose  chances  of  life  are  greatly  less  than  those  of  temperate  persons)  from  becoming 
co-members  and  sharing  the  profits  with  them  and  such  others  as  themselves,  whom  they 
may  receive. 

The  case  is  stated  in  the  opinion  of  the  court. 

Lincoln,  Smith  ^  Stephens,  for  plaintiff  in  error. 

Sayler  ^  Sayler,  for  defendants  in  error. 

Yaple,  J.  This  is  the  second  time  that  this  case  has  come 
before  us  in  general  term.  The  first  time  it  was  brought  here 
by  the  present  defendant  in  error,  the  defendant  below,  upon  pe- 
tition in  error,  to  reverse  a  judgment  in  favor  of  Holterhoff  as 
such  administrator,  the  plaintiff  below,  which  judgment  was  re- 
versed on  the  ground  that  the  verdict  and  judgment  were  mani- 
festly against  the  evidence,  all  the  evidence  being  contained  in 
the  bill  of  exceptions.  The  case  —  Mutual  Benefit  Life  Insur- 
ance Co.  V.  Holterhoff,  Adm'r,  ^c.  —  is  reported  in  2  Gin.  Sup. 
Ct.  Rep.  379.1 

The  case  was  retried  in  special  term,  and  resulted  in  a  verdict 
and  judgment  for  the  defendant,  the  insurance  company,  a  mo- 
tion for  a  ncAv  trial  having  been  made  and  overruled.  The  bill 
of  exceptions,  upon  which  the  present  petition  in  error  is  based, 
does  not  profess  to  set  out  all  the  evidence  given  upon  the  trial, 
but  it  contains  certain  charges  to  the  jury  asked  by  the  defend- 
ant below  and  given  by  the  court,  the  charge  of  the  court,  and 
certain  charges  asked  by  the  plaintiff,  which  the  court  refused  to 


1  S.  C.  Ante,  p.  375. 
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give ;  to  all  and  every  part  of  whicb  the  plaintiff  excepted.  It 
also  contains  certain  written  or  documentary  evidence.  Hence 
we  do  not  know  that  the  testimony  was  the  same  as  that  adduced 
at  the  first  trial  of  the  cause,  or  whether  it  was  different ;  but 
we  are  bound  to  suppose  it  was  sufl&cient  to  warrant  the  verdict 
and  judgment  against  the  plaintiff  if  no  error  of  law  was  com- 
mitted by  the  court,  otherwise  the  plaintiff  would  have  set  forth 
all  the  evidence  and  asked  for  a  reversal  of  the  judgment,  be- 
cause manifestly  against  the  weight  of  such  evidence. 

The  action  was  brought  to  recover  the  sum  of  $5,000,  with  in- 
terest from  July  20,  1869,  upon  a  policy  of  insurance  upon  the 
life  of  Francis  M.  Davidson,  dated  on  the  4th  day  of  May,  1868, 
acknowledging  the  payment  by  Davidson  of  one  year's  premium 
in  full,  to  wit,  the  sum  of  $125,  which  sum  he  was  to  pay  annu- 
ally thereafter,  or  forfeit  the  policy,  &c. 

Davidson  died  on  January  31,  1869,  or  within  less  than  nine 
months  after  taking  out  this  policy.  The  policy  contained  the 
following  provisions :  "  And  it  is  also  understood  and  agreed  by 
the  within  assured  to  be  the  true  intent  and  meaning  hereof,  that 
if  the  declaration  made  by  or  for  the  said  assured,  and  bearing 
date  the  4th  day  of  May,  1868,  and  upon  the  faith  of  which  this 
agreement  is  made,  shall  be  found  in  any  respect  untrue,  then 
and  in  such  case  this  policy  shall  be  null  and  void  ;  and  it  is  fur- 
ther agreed  by  the  within  assured,  that  in  every  case  where  this 
policy  shall  cease  or  become  null  and  void,  all  previous  payments 
made  thereon,  and  all  profits,  shall  be  forfeited  to  the  said  com- 
pany." Also,  "  provided  always,  and  it  is  hereby  declared  to  be 
the  true  intent  and  meaning  of  this  policy,  and  the  same  is  ac- 
cepted by  the  assured  upon  these  express  conditions,  that  in  case 
the  said  Francis  M.  Davidson  shall  .  ...  die  ....  by  reason 
of  intemperance  from  the  use  of  intoxicating  liquors,  ....  this 
policy  shall  be  void,  null,  and  of  no  effect." 

The  "  declaration  "  mentioned  in  the  policy,  made  by  David- 
son, when  proposing  to  be  insured,  which  was  signed  by  him,  de- 
clared "  that  I  do  not  now  nor  will  I  practise  any  bad  or  vicious 
habit  that  tends  to  the  shortening  of  life,  and  I  hereby  agree  that 
the  answers  made  hy  myself,  my  physician,  and  my  friend,  shall 
he  the  basis  of  the  contract  between  myself  and  the  said  company  ; 
and  if  any  untrue  or  fraudulent  allegation  is  contained  in  said 
answers  or  in  this  declaration,  all  moneys  which  shall  have  been 
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paid  to  the  said  company  on  account  of  the  assurance  to  be  made 
in  consequence  thereof,  shall  be  forfeited  to  the  benefit  of  the 
company." 

Davidson,  in  proposing  for  such  insurance,  further  answered  in 
writing  the  following,  among  other  printed  questions  :  "  12  A. 
Is  the  party  sober  and  temperate  ?  "  "  Yes."  12  B.  "  Has  he  al- 
ways been  so  ?  "  "  Yes."  16.  "  Name  and  residence  of  the  party's 
usual  medical  attendant,  or  of  the  medical  attendant  of  his  fam- 
ily, to  be  referred  to  for  information  as  to  his  health."  Ans. 
"  Dr.  McCarty."  "  17.  Name  and  residence  of  an  intimate 
friend  to  be  referred  to  for  similar  information."  Ans.  "  Geo.  H. 
Alcoke."  "  20.  Is  the  party  aware  that  any  untrue  or  fraudu- 
lent allegation  made  in  effecting  the  proposed  assurance  will  ren- 
der the  policy  void,  and  that  all  payments  of  premium  made 
thereon  will  be  forfeited  ?  "     "  Yes." 

Alcoke,  the  friend  referred  to,  answered  in  writing :  "  3  A. 
Are  his  habits  of  hfe  temperate  ?  "  "  Yes."  "  3  B.  Has  he  al- 
ways been  temperate  ?  "     "  Yes." 

If  any  questions  were  asked  of  or  answered  by  McCarty,  the 
family  physician,  they  are  not  shown  by  the  record.  Dr.  W.  W. 
Dawson,  the  company's  examining  physician,  in  his  written  state- 
ment of  the  examination  of  the  applicant,  states :  "1.  Are  you 
acquainted  with  the  party  ?  "  "  No."  "  10.  What  is  your  opin- 
ion of  his  life  ?  "     Ans.  "  Life  healthy ;  risk  advised." 

Macy,  the  agent  who  took  the  application,  stated  to  the  com- 
pany that  he  had  known  Davidson  several  months,  and  that  he 
was  temperate.  All  this  preceded  the  issuing  of  the  policy. 
After  the  death  of  Davidson,  Dr.  McCarty's  affidavit  appears  in 
the  proofs  of  loss.  He  is  asked :  "  How  long  have  you  known 
the  deceased  ?  "  Ans.  "  About  eight  years."  "  How  long  have 
you  been  the  attending  or  family  physician  ?  "  Ans.  "  About 
eight  years."  "  How  long  was  the  deceased  sick  ?  "  "  About 
two  weeks."  "A.  "What  was  the  date  of  your  first  visit?" 
"January  25,  1869."  B.  "Your  last  visit?"  "Evening  of 
January  31,  1869."  "Of  what  disease  did  he  die  ?  "  "  Conges- 
tion of  the  brain."  "  What  were  the  general  symptoms  present 
during  the  progress  of  his  disease  ?  "  "  Great  prostration  of  the 
nervous  system."  "  What  causes,  in  your  opinion,  operated  to 
produce  the  disease  or  diseases  of  which  he  died  ?  "  Ans.  "  Cold 
and  derangement  of  the  excretory  organs,  and  over-stimulation." 
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"  A.  Was  the  deceased  in  tlie  habit  of  using  spirituous  liquors  ?  " 
Ans.  "  Periodical ;  would  go  for  months  without  liquors."  "  B. 
If  so,  how  did  it  aEEect  his  health  ?  "  Ans.  "  Never  had  delir- 
ium." 

To  the  plaintiff's  petition,  which  made  a  primd  facie  case,  the 
defendant  answered :  — 

1.  That  the  insured,  Francis*  M.  Davidson,  died  by  reason  of 
intemperance  from  the  use  of  intoxicating  liquors. 

2.  That  his  "  declaration,"  which,  by  the  terms  of  the  policy, 
was  made  a  "  warranty  "  that  he  did  not  and  would  not  practise 
any  bad  or  vicious  habit  that  tended  to  shorten  life  was  untrue, 
and  not  kept,  in  this,  that  he  was  then  addicted  to  the  habit  of 
intoxication  and  drunkenness  from  the  excessive  use  of  intoxicat- 
ing liquors,  and  continued  such  habit  to  the  time  of  his  death. 

3.  And  that  the  representations  of  the  insured  and  his  intimate 
friend  Alcoke,  that  Davidson  was  sober  and  temperate,  and  had 
always  been  so,  were  untrue ;  that  he  was  an  habitual  drunkard, 
&c. ;  and  that  these  statements  were  material  and  expressly 
agreed  to  be  made  the  basis  of  the  contract  by  the  assured  in  his 
"  declaration,"  which  "  declaration  "  was,  by  the  policy,  made 
one  of  its  terms. 

The  plaintiff,  in  his  reply,  denied  the  first  ground  of  defence, 
T—  that  the  insured  died  from  intemperance  in  the  use  of  intoxi- 
cating liquors,  —  and  also  denied  that  the  "  declaration  "  and  the 
answers  to  the  questions  asked  of  the  insured  and  his  friend  were 
untrue  "  within  the  true  intent  and  meaning  thereof,"  which  de- 
nial savors  somewhat  more  of  a  legal  construction  by  the  plain- 
tiff of  such  "  declaration  "  and  answers  than  a  denial  of  the  facts 
stated  in  .the  answer  of  the  company  as  a  defence.  The  reply 
then  avers  that  the  defendant,  through  its  officers  and  agents, 
knew,  when  they  took  the  deceased's  application  antj  issued  the 
policy  of  insurance,  his  habits  in  relation  to  the  use  of  intoxicat- 
ing liquors.  The  bill  of  exceptions  shows  that  the  defendant  of- 
fered evidence  tending  to  prove  that  none  of  its  officers,  agents, 
or  medical  examiner  knew  of  such  habits  at  the  time  of  his  ap- 
plication for  insurance,  when  it  received  the  premium  and  issued 
the  policy  to  him,  nor  until  after  his  death  :  but  the  bill  of  excep- 
tions does  not  state  that  the  plaintiff  offered  any  evidence  tend- 
ing to  prove  such  knowledge,  nor  was  any  charge  asked  of  or 
given  by  the  court,  on  such  branch  of  the  case,  except  one  asked 
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by  the  defendant,  and  obviously  correct ;  so  tbat  we  may  fairly 
assume  that  no  knowledge  of  such  habits  of  the  deceased,  if  they 
existed  on  the  part  of  the  insurance  company,  was  really  claimed 
by  the  plaintiff  at  the  trial.  Had  there  been  any  such  evidence,, 
the  bill  of  exceptions  would  surely  have  shown  it ;  for  we  have 
frequently  held  in  this  court  that  where  material  and  false  repre- 
sentations are  made  by  an  applicant  for  insurance  as  the  basis  for 
effecting  it,  and  the  agents  of  the  company,  at  the  time  or  before 
the  insurance  is  effected,  knew  or  had  the  knowledge  of  such 
facts,  as  fairly  to  amoimt  to  notice  of  the  falsity  of  such  represen- 
tations, that  will  estop  the  insurer  from  setting  up  such  misrepre- 
sentations as  a  defence,  unless  they  have  been  incorporated  into 
the  policy  and  made  warranties.  ^ 

It  appears  that  the  defendant  gave  evidence  tending  to  prove 
all  its  defences,  making  apparently,  from  the  statements  of  the 
bill  of  exceptions,  what  is  called  a  strong  case :  that  the  deceased 
had  been  treated  three  times  for  delirium  tremens;  that  the 
habit  of  intoxication  from  the  use  of  intoxicating  liquors  was  a 
bad  and  vicious  habit,  tending  to  shorten  life,  and  that  congestion 
of  the  brain  is  one  of  the  attendant  phases  of  the  disease  of 
drunkenness.  And  the  plaintiff,  in  rebuttal,  gave  evidence  tend- 
ing to  prove  that  the  deceased  did  not  die  from  drunkenness; 
that  he  was  at  no  time  in  the  habit  of  using  intoxicating  liquors 
to  excess,  and  never  had  delirium ;  that  he  was  a  sober  and  tem- 
perate man  when  he  made  his  declaration  and  application  for  in- 
surance, and  that  overeating  and  irregular  eating,  overlabor,  being 
thinly  clad,  and  sitting  up  late  at  night  were  all  bad  habits  that 
tended  to  shorten  life.  Why  this  last  proof  was  introduced,  we 
are  at  a  loss  to  understand ;  for,  if  the  habit  of  doing  them  were 
bad  or  vicious,  tending  to  shorten  life,  that  would  not  make  the 
habit  of  drunkenness  less  so,  nor  would  it  establish  that  they 
were  injurious  or  dangerous  to  life  in  the  same  degree,  or  their 
effects  be  so  easily  observed  or  certainly  known,  as  drunkenness.  ' 
Besides,  there  was  no  claim  that  the  deceased  was  the  subject  of 
such  habits.  The  proof  was  not  pertinent  to  the  case,  was  calcu- 
lated to  mislead  the  jury,  and  might  very  properly  have  been 
ruled  out. 

The  plaintiff  then  asked  the  court  to  give  ten  specific  written 
charges  to  the  jury,  eight  of  which  were  given,  and  but  two  re- 
volt IV.  26 
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fused,  as  asked.  The  third  one,  which  was  given,  was  as  fol- 
lows :  — 

"  Third.  That  the  words  '  Are  you  sober  and  temperate,  and 
have  you  always  been  so  ? '  used  in  the  application,  refer  to  a 
habit  of  said  Davidson,  and  not  to  an  isolated  instance  of  intem- 
perance or  a  spree,  or  to  several  of  such  instances,  of  months 
apart,  unless  these  instances  or  Sprees,  so  called,  were  of  such  a 
character  or  so  often  as  to  ripen  into  a  habit."  This  the  court, 
upon  the  asking  and  in  the  language  of  the  plaintifE's  attorney, 
instructed  the  jury  was  the  legal  interpretation  and  effect  of 
those  words  contained  in  the  application.  The  seventh  and  ninth 
charges  asked  by  the  plaintiff  the  court  refused  to  give.  The 
seventh  was  as  follows :  "  That  these  questions  and  answers  are 
to  be  construed  in  their  common  signification ;  and  where  there 
are  different  meanings  of  any  of  the  same,  while  construed  fairly, 
they  are  to  be  construed  most  strongly  against  the  insurer  and  in 
favor  of  the  assured." 

The  "  declaration  "  that  we  have  spoken  of  contained  no  ques- 
tions and  answers,  the  latter  being  found  only  in  the  application 
and  statement  of  the  deceased's  friend,  Alcoke.  And  as  the  is- 
sue between  the  parties  was  whether  the  insured  was  a  sober  and 
temperate  man  or  not  when  he  effected  the  insurance,  and  whether 
he  had  always  been  so,  and  as  the  court  had  charged,  as  asked  by 
the  plaintiff's  counsel  himself,  as  to  the  meaning  and  legal  effect 
of  such  questions  and  answers,  it  is  difficult  to  perceive  any 
ground  upon  which  this  seventh  instruction  was  not  a  mere  ab- 
straction, having  no  reference  to  the  cause  tried.  But  we  do  not 
think  that  the  answers  to  questions  made  by  a  party  applying  for 
insurance,  in  order  to  effect  it,  should  be  construed  most  strongly 
against  the  insurer,  as  the  language  is  that  of  the  applicant,  and 
not  the  insurer's.  The  policy  of  insurance  is  in  the  language  of 
.  the  latter,  and  must  be  construed  most  strongly  against  him  and 
in  favor  of  the  insured,  wherever  the  meaning  is  doubtful ;  while 
the  very  opposite  reason  would  seem  to  govern  answers  made  by 
the  applicant  to  effect  an  insurance,  though  the  court  did  not  say 
they  should  be  taken  most  strongly  against  the  applicant.  This 
instruction  was  obviously  refused  properly,  and  we  shall  not  again 
refer  to  it. 

The  ninth  charge  asked  was  as  follows :  — 

"  That  if  it  should  appear  in  this  case  that  Davidson  got  on  a 
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spree  some  three  weeks  before  he  died,  which  made  him  sick, 
but  that  he  had  got  over  his  spree  and  was  recovering  from  the 
sickness  and  would  not  have  died  therefrom,  excepting  that  he 
took  a  violent  cold,  or  that  he  took  the  wrong  medicine  by  accident, 
and  he  died  by  reason  of  congestion,  immediately  caused  by  the 
cold  or  the  taking  of  the  medicine,  then  the  plaintiff  may  recover 
though  the  spree  may  have  made  him  sick,  and  he  may  have  been 
more  liable  to  the  cold  because  of  such  spree." 

"  Which  charge,"  says  the  biU  of  exceptions,  "  the  court  re- 
fused to  give  in  the  words  of  the  charge,  but  qualified  the  same 
by  the  general  charge,  and  gave  so  qualified."  This  qualifica- 
tion will  be  found  in  paragraphs  one,  two,  three,  and  four,  where 
last  so  numbered  before  the  close  of  the  charge.  They  will  be 
hereafter  considered.  It  may  be  enough  to  say  here  that  this 
ninth  charge  was  asked  as  a  whole,  and  that,  if  incorrect  in  part, 
might  have  been  entirely  refused,  —  the  court  not  being  bound  to 
separate  the  correct  from  the  indorrect  portions,  and  give  the 
former  and  refuse  the  latter.  This  is  a  well  settled  rule  of  prac- 
tice in  this  State.     French  v.  Millard,  2  Ohio  St.  44. 

It  is  enough  to  say  that  if  the  deceased  had  been  on  a  spree, 
got  sober,  but  was  sick  in  consequence  of  it,  and  to  get  well,  he 
by  accident  took  wrong  medicine,  which  killed  him,  that  the  in- 
surer would  not  be  liable.  The  risk  of  such  accidents  to  him- 
self, hy  his  own  acts,  the  insured  took  upon  himself  if  he  got 
drunk  and  sick  therefrom.  Had  the  medicine  been  administered 
to  him  by  any  third  person,  the  case  might  have  been  different. 
May  on  Ins.  519 ;  lb.  333,  334. 

The  court  might  very  properly  have  refused  absolutely  to  give 
this  charge. 

The  defendant  asked  seventeen  specific  charges  to  be  given  to 
the  jury,  all  of  which,  except  three,  the  court  gave,  and  them  it 
refused.  One  of  the  three  refused  was  the  fourteenth,  as  fol- 
lows :  — 

"Although  congestion  may  have  been  the  cause  of  death  if  it 
was  preceded  by  intemperance,  and  intemperance  was  the  final 
or  original  cause,  although  a  cold  may  have  supervened  and  ac- 
companied it,  still  intemperance  is  to  be  accepted  as  the  cause 
of  death.  It  is  for  the  jury  to  weigh  the  amount  of  each  cause 
which  contributed  to  this  result."  (Which  charge  the  court  re- 
fused to  give  as  asked,  but  gave  or  qualified  by  the  general  charge 
to  the  jury.) 
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Another  charge  refused  was  the  fifteenth,  as  follows :  — 

"  That  if  Davidson,  in  his  answer  to  the  questions  propounded 
to  him,  concealed  any  fact  material  to  the  defendant  to  know, 
as  to  which  a  general  question  was  asked  that  would  elicit  that 
fact,  then  plaintiff  cannot  recover,  even  though  said  Davidson 
did  not  think  said  fact  material." 

The  other  charge  refused  related  to  the  effect  of  the  prelim- 
inary proof  of  loss,  and  is  not  material. 

Among  the  charges  asked  by  the  defendant  and  given  to  the 
jury  by  the  court,  were  the  following  :  — 

"  1.  That  the  contract  of  insurance  in  this  casq  is  to  be  con- 
strued in  the  same  spirit  and  manner  as  other  contracts  between 
man  and  man."  .... 

"  3.  That  the  '  declaration '  and  the  statements  therein  con- 
tained, made  by  F.  M.  Davidson  in  his  appHcation  for  this  insur- 
ance, are  warranties,  and  must  be  literally  complied  with.  If, 
therefore,  you  find  said  '  declaration '  untrue  in  any  respect,  the 
plaintiff  cannot  recover." 

"  4.  If  you  find  that  at  the  time  of  effecting  this  insurance,  or 
at  any  time  subsequent  thereto,  said  Davidson  practised  any 
bad  or  vicious  habit,  tending  to  shorten  his  life,  the  plaintiff  can- 
not recover,  even  though  said  habits  did  not  actually  shorten 
his  life  or  eaiise  his  death." 

In  construing  the  two  last  charges,  we  must  bear  in  mind 
that  only  a  single  bad  or  vicious  habit  was  claimed  in  the  issues, 
or  attempted  to  be  proven,  as  shown  by  the  bUl  of  exceptions, 
to  have  been  practised  by  Davidson,  to  wit,  the  habit  of  drunk- 
enness; and  this  language  is  referable  only  to  that  habit,  and 
could  not  have  misled  the  jury  by  leading  them  to  imagine  him 
addicted  to  other  vicious  or  bad  habits  that  might  tend  to  shorten 
life,  of  which  there  was  no  evidence  offered  or  claimed.  This 
and  similar  charges  and  expressions  are  to  be  interpreted  by,  and 
limited  to,  the  context.  The  evidence  offered  by  plaintiff,  that 
overeating,  &c.,  was  such  habit,  was  of  a  general  fact,  not  that 
Davidson  was  addicted  thereto. 

"5.  If  you  find  that,  after  effecting  this  insurance,  said  David- 
son Hsed  intoxicating  liquors  to  such  extent  so  as  to  become  a  bad 
or  vicious  habit,  tending  to  shorten  his  life,  then  the  plaintiff  can- 
not recover,  even  though  his  said  use  of  liquor  did  not  actually 
cause  his  death." 
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This  charge  the  court  also  gave.     Also  the  following :  — 

"  6.  The  court  charges  you  that  the  statements  contained  in 
the  application,  made  and  answered  by  the  said  Davidson,  and 
by  his  friend,  George  Alcoke,  are  the  basis  of  the  contract  be- 
tween the  company  and  Davidson  ;  and  if  you  find  that  they, 
or  any  one  of  them,  are  untrue ;  '  then  the  plaintiff  cannot  re- 
cover.' The  same  remark  applies  to  this  charge  as  to  the  two 
above  mentioned  ones:  'Davidson's  habits  as  to  sobriety  and 
temperance.' " 

"  7.  That  the  statements  made  in  the  said  application  of  Da- 
vidson for  this  insurance,  in  reply  to  specific  inquiries  in  regard 
to  his  sobriety  and  temperance,  are  material  to  the  insurers,  to 
enable  them  to  estimate  the  risk  proposed,  and  to  determine 
upon  the  propriety  of  entering  into  said  contract ;  and  the  jury 
is  to  consider  only  whether  they  are  true  or  false,  and  not  whether 
material  or  immaterial,  and  if  found  untrue,  the  plaintiff  cannot 
recover." 

The  Court,  Tildbn,  J.,  thereupon  charged  the  jury  as  fol- 
lows :  — 

The  plaintiff,  on  resting  his  case,  became  entitled,  on  the  plead- 
ings and  proofs,  had  the  case  gone  no  further,  to  a  verdict  for  the 
amount  named  in  the  policy  sued  on,  with  interest  from  the  time 
•when,  by  the  terms  of  the  policy,  that  amount  became  demand- 
able  and  payable. 

To  overcome  this  right  of  recovery,  it  became  incumbent  upon 
the  defendant  to  establish,  by  evidence,  some  one  or  more  of  «the 
several  grounds  upon  which  a  recovery  is  attempted  to  be  re- 
sisted. Ifc  is  not  necessary  to  sustain,  by  evidence,  all  these  de- 
fences ;  it  is  enough  if  either  one  be  made  out  to  your  satisfac- 
tion. But  evidence  has  been  offered  with  a  view  to  prove  all  of 
them ;  and  the  counterproof  has  been  directed  to  all  of  them  • 
and  all  of  them,  therefore,  will  have  to  be  considered  and  de- 
termined. 

The  first  defence  to  which  I  shall  refer  arises  upon  a  clause 
contained  in  the  declaration  of  the  deceased,  Francis  M.  David- 
son, accompanying  the  application  for  insurance,  and  which  is  in 
the  words :  "  I  do  not,  nor  will  I,  practise  any  bad  or  vicious 
habit  that  tends  to  the  shortening  of  life."  This  clause,  by  a 
provision  contained  in  the  policy  subsequently  issued,  is  made  a 
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part  of  the  policy  itself,  the  provision  in  the  policy  being,  "  that 
if  the  declaration  by  or  for  the  said  assured,  and  bearing  date  the 
4th  of  May,  1868,  and  upon  the  faith  of  which  "  the  agreement 
was  made,  "  shall  be  found  in  any  respect  untrue,  then,  and  in 
such  case,  this  policy  shall  be  null  and  void." 

On  another  provision  or  statement  contained  in  the  declaration, 
an  argument,  equally  pertinent  tg  the  clause  now  under  consider- 
ation was  pressed  upon  the  court  with  great  earnestness,  and 
which  I  will  notice  here.  It  was,  that  in  the  construction  of  in- 
struments of  the  kind  now  under  discussion,  courts  should,  some- 
how, lean  against  life  insurance  companies,  and  in  favor  »f  those 
who  held  their  policies  ;  that  in  the  administration'  of  the  law  of 
these  transactions,  the  construction  should  be  strict  and  rigid  and 
exacting  as  against  the  company,  and  liberal  and  tender  and 
plastic  in  favor  of  the  policy  holder ;  and,  finally,  that  in  the  con- 
struction of  the  clauses  and  provisions  of  a  life  policy,  the  court 
should  rather  aim  to  give  effect  to  the  policy  as  generally  under- 
stood by  what  were  called  the  common  people,  than  according  to 
the  rules  of  law  which  govern  in  the  construction  of  other  instru- 
ments. This  court  declines  to  adopt  this  view  of  the  subject  thus 
broadly  stated,  and  here  claimed  to  be  applied,  conceiving  it  to 
be  unsound  and  unsupported  by  any  recognized  legal  principle. 
And  the  argument  by  which  it  might  be  attempted  to  be  sup- 
ported is  one  against  which  courts,  I  conceive,  ought  to  be  care-  . 
ful  to  be  on  their  guard.  Contracts  between  insurance  companies 
and  individuals  are  to  be  read  and  interpreted  in  the  same  spirit, 
and  according  to  the  same  rules,  as  in  other  cases.  It  is  not  an 
unfrequent  occurrence  that  courts,  in  the  construction  of  instru- 
ments made  in  the  ordinary  course  of  the  transactions  of  men, 
meet  with  great  difficulty  in  ascertaining  the  real  intentions  of 
the  parties.  But  these  cases  present  no  occasion  for  the  exercise 
of  any  merely  arbitrary  discretion  ;  and  it  would  be  extremely 
dangerous  if  their  decisions  were  made  to  depend  upon  the  vary- 
ing fancy,  and  it  might  be  the  caprice,  of  the  different  judges.  It 
would  be  as  little  correct  to  hold,  where  one  of  the  parties  is  less 
intelligent  than  the  other,  —  less  capable  of  making  an  advanta- 
geous bargain,  —  or  is  especially  exposed  to  the  importunities  or 
wiles  of  the  other,  that,  therefore,  in  a  proceeding  not  to  be  re- 
lieved from  an  improvident  contract,  but  in  a  proceeding  in 
which  he  is  the  party  who  seeks  to  enforce  the  contract,  the  con- 
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tract  may  be  cut  down  by  construction  to  his  standard  of  intelli- 
gence or  capacity,  and  then  enforced  according  to  the  fancy  of 
the  court,  as  to  what  the  parties  ought  to  have  meant  or  might 
have  meant.  It  is  not  intended  to  be  implied  that  these  results 
have  been  contended  for  in  form  in  the  argument.  They  are 
merely  stated  as  the  results,  or  some  of  the  results,  which  the 
court  conceive  to  be  the  necessary  consequences  flowing  from  the 
premises  insisted  on.  A  contract  of  life  insurance,  though  one  of 
the  parties  happens  to  be  a  corporation,  a  mere  creature  of  the 
law,  is  still  a  contract  whose  written  language  is  suggested  and 
adopted  by  natural  persons,  to  whom  the  law  ascribes  intelli- 
gence, judgment,  and  volition ;  and  although  the  contract  on  the 
one  side  is,  in  legal  contemplation,  the  contract  of  the  corpora- 
tion, yet  no  reason  is  perceived  for  ascribing  to  the  language  of  it 
any  different  signification  than  that  which  it  would  bear  when 
the  same  language  is  used  on  any  other  similar  occasion. 

Applying,  therefore,  what  I  conceive  to  be  the  law,  to  the 
clause  which  I  have  read,  I  am  of  opinion,  and  so  charge,  that 
that  clause  is  a  warranty ;  and  unless  it  was  literally  true  and 
continued  to  be  so,  the  plaintifE  is  not  entitled  to  recover.  You 
will  remember  that  the  terms  of  the  warranty  were  that  the  ap- 
plicant did  not  and  would  not  practise  any  bad  or  vicious  habit, 
which  tended  to  the  shortening  of  Hfe.  You  will  therefore  con- 
sider whether  or  no,  at  the  time  of  the  application  or  afterward, 
the  deceased  indulged  to  an  extent  amounting  to  a  habit,  in  the 
use  of  intoxicating  liquors ;  and  if  so,  then  whether  this  was  a  bad 
or  vicious  habit,  which  tended  to  the  shortening  of  life.  In  this 
connection  I  have  to  call  your  attention  to  another  consideration. 
It  is  the  duty  of  the  court  to  construe  the  written  stipulations  of 
parties,  and  in  doing  so  to  adopt,  as  the  true  meaning  of  words, 
the  definitions  of  them  according  to  which  they  are  generally  un- 
derstood, the  presumption  being  that  the  parties  intended  to  use 
them  in  that  sense.  A  habit  then  as  generally  understood,  and 
as  defined  by  lexicographers,  is  a  disposition  or  condition  of  the 
mind  or  body,  —  a  tendency  or  aptitude  for  the  performance  of 
certain  actions  acquired  by  custom  or  a  frequent  repetition  of  the 
same  acts.  Habit  is  that  which  is  held  or  retained,  —  the  effect 
of  custom  or  frequent  repetition.  Hence  we  speak  of  good  habits 
and  bad  habits. 

Frequent  drinking  of  spirits  leads  to  habits  of  intemperance, 
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&c.  Adopting  this  intei-pretation  of  the  phrase  used  in  the  pres- 
ent instance  and  applying  it  to  the  state  of  facts  as  claimed  to 
have  been  proven,  I  have  to  say  to  the  jury  that  if  they  find  from 
the  evidence  that  at  the  time  the  application  was  made,  or  sub- 
sequently, the  deceased  had  an  appetite  for  intoxicating  drinks  to 
such  an  extent  that  a  single  indulgence  necessarily  instigated  him 
to  repetition  of  it,  and  led  him  into  what  have  been  called 
"  sprees,"  and  these  sprees  were  frequent  and  rendered  him  in- 
capable of  controlling  his  appetite  whilst  they  continued,  then, 
although  there  were  intervals  during  which  he  remained  entirely 
sober,  there  was  such  a  repetition  of  acts  of  drinking  as  amounted 
to  a  habit ;  and  if  you  find  that  this  was  a  bad  or  vicious  habit, 
which  tended  to  the  shortening  of  life,  the  defendant  will  be  en- 
titled to  a  verdict.  On  the  other  hand,  if  you  do  not  find  the 
facts  to  be  as  thus  claimed  by  the  defendant,  you  will  proceed  to 
consider  the  next  ground  of  defence. 

2.  In  what  is  called  the  "  particulars,"  &c.  accompanying  the 
application,  and  forming  part  of  it,  there  are  contained  two  ques- 
tions :  One,  "  Is  the  party  sober  and  temperate  ?  "  and  second, 
"  Has  he  always  been  so?  "  and  both  questions  are  answered  in 
the  affirmative.  These  answers  amount  to  a  representation  by 
the  applicant  that  he  was  sober  and  temperate,  and  had  always 
been  so.  This  part  of  the  application  is  not  referred  to  in  the 
policy,  and  is  to  be  treated,  not  as  a  warranty,  but  as  a  represen- 
tation. In  order,  therefore,  to  make  it  a  defence  to  the  action,  it 
must  be  made  to  appear  first  that  it  was  material,  —  i.  e.  would 
its  truth  or  untruth  have  influenced  the  insurance  company,  in 
considering  whether  or  not  it  would  enter  into  the  final  contract 
and  issue  the  policy.  In  the  present  case,  this  question  is  a  ques- 
tion of  law  for  the  court,  and  the  court  state  it  to  you  as  the  law 
of  the  case,  on  this  defence,  that  the  representation  was  material  ; 
and  unless  the  statement  was  true,  — if  the  defendant  has  proved 
it  to  be  untrue,  —  then  this  defence  has  been  sustained,  and  the 
defendant  is  entitled  to  your  verdict.  The  question,  therefore,  on 
this  branch  of  the  case  is  the  question  of  the  truth  of  the  state- 
ment, and  this  is  a  question  exclusively  for  your  consideration. 
But  before  you  will  be  prepared  to  consider  the  testimony,  it  will 
be  necessary  to  determine  the  legal  meaning  of  the  language  of 
the  statement  whose  truth  is  thus  to  be  ascertained  from  the  evi- 
dence.    The  statement  itself  amounts  to  an  assertion  that  the  ap- 
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plicant  at  the  time  of  the  application  was  sober  and  temperate, 
and  had  always  been  so.  As  a  matter  of  construction,  it  is  mani- 
fest and  clear  to  the  court  that  these  words,  taken  as  they  are 
placed,  together,  refer  to  the  character,  state,  or  habit  of  the 
party,  and  that  they  are  fairly  convertible  into  the  phrase  or 
statement  that  the  party  was,  and  always  had  been,  a  sober  and 
temperate  person.  The  question  of  fact  will  then  be,  "  Was  he 
such  ?  "  In  considering  this  question,  you  will  inquire  whether 
or  not  he  continued  the  use  of  intoxicating  liquors  sufficiently 
long,  or  repeated  libations  sufficiently  often,  to  amount  to  a 
habit ;  and  if  he  did,  then  whether  such  habit,  considered  in  ref- 
erence to  its  extent  or  the  degree  of  indulgence,  was  such  that  he 
was  not  temperate  and  sober ;  and  upon  your  answer  to  these 
questions  will  depend  your  verdict  upon  this  defence. 

3.  The  policy  contains  also  this  clause  :  "  In  case  the  said 
Francis  M.  Davidson  shall  die" — "by  reason  of  intemperance 
from  the  use  of  intoxicating  liquors  "  —  the  policy  shall  be  void. 
The  evidence  of  the  parties'  has  brought  before  you  the  circum- 
stances, as  they  respectively  claim  to  have  been,  which  attended 
and  immediately  preceded  the  death  of  the  assured  ;  and  it  is  for 
you  to  determine  from  these  what  was  the  cause  and  occasion  of 
the  death.  I  shall  have  but  little  to  say  upon  what  may  not  in- 
aptly, I  think,  be  called  the  metaphysics  of  the  law  of  cause  and 
effect.  Such  discussions  sometimes  serve  only  to  increase  the  ob- 
scurity of  the  subject,  and  thus  to  lead  the  judgment  astray;  and 
it  is  very  important  that  we  should  understand  the  real  and  prac- 
tical question  to  be  determined.  I  shall  therefore  limit  myself  to 
a  statement,  in  few  sentences,  framed  with  a  view  to  make  my- 
self clearly  understood,  of  the  law,  as  I  understand  it,  governing 
the  evidence  before  you  on  this  subject. 

1.  Then,  if  you  find  from  the  evidence  that  the  assured,  pre- 
viously to  his  last  sickness,  had  been  upon  a  drunken  debauch, 
and  was  thus  enfeebled  and  made  sick,  and  that  the  influence  of 
the  liquor  upon  his  system  had  expended  itself,  so  that  he  was 
merely  sick  fi-om  the  effects  of  liquor,  and  then  that  a  cold  or 
some  other  disease  supervened,  and  he  died  in  consequence  of 
that,  or  of  that  combined  with  the  accidental  administration  of  a 
hurtful  drug,  then  he  did  not  die  by  reason  of  intemperance  from 
the  use  of  intoxicating  liquors. 

2.  If  from  the  commencement  and  during  the  continuance  of 
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his  sickness,  the  influence  of  liquor,  at  what  time  soever  taken, 
was  operating  together  with  a  cold  and  the  accidental  administra- 
tion of  a  hurtful  drug,  still,  unless  the  liquor  thus  exercising  its 
influence  was  the  main,  principal,  and  controlling  direct  cause  of 
death,  he  did  not  die  in  the  manner  named  in  the  policy. 

3.  But  if  you  find  from  the  evidence  that  he  died  from  conges- 
tion of  the  brain,  and  that  suoh  congestion  was  the  direct  and 
immediate  effect  of  an  excessive  use  of  intoxicating  liquors,  then 
the  congestion  of  the  brain  was  merely  the  mode,  and  the  exces- 
sive use  of  intoxicating  liquors  was  the  direct  cause,  of  his  death, 
and  he  did  die  by  reason  of  intemperance  from  the  use  of  intoxi- 
cating liquors. 

4.  And  finally,  if  you  find  from  the  evidence  that  he  had  re- 
covered from  a  debauch  ;  that  the  direct  influence  of  intoxicating 
liquors  no  longer  operated  in  his  system ;  that  he  was  simply  sick 
from  the  previous  excessive  use  of  intoxicating  liquors,  and  then, 
while  thus  sick,  he  again  resumed  the  use  of  intoxicating  liquors, 
and  used  them  excessively,  and  so  continued  such  excessive  use 
until  congestion  of  the  brain  supervened,  and  that  was  directly 
followed  by  his  death,  then  he  did  die  in  the  manner  warranted 
against  in  the  policy,  ahd  the  defendant  is  entitled  to  your  ver- 
dict. 

These  observations  present  to  you  a  brief  outline  of  the  case, 
and  develop  and  present  the  various  questions  of  fact  requiring 
your  special  consideration.  They  are  to  be  determined  upon  the 
evidence  before  you,  and  upon  that  alone.  Much  has  been  said 
during  the  trial  with  respect  to  the  conduct  and  motives  of  the 
counsel  and  the  parties  in  the  case.  I  regret  to  be  obliged  to  re- 
fer to  this  subject  at  all,  and  I  only  do  so  to  remind  you  that  you 
are  not  to  give  to  the  circumstances  thus  stated  in  our  presence 
the  slightest  consideration.  Next  in  importance  to  the  obligation 
of  absolute  impartiality  on  the  part  of  the  court  and  jury,  is  the 
other  one  of  avoiding  all  prejudice,  and  of  being  guided  in  our 
deliberation  only  by  the  lights  afforded  by  the  law  and  evidence ; 
and  I  have  reason  to  expect  the  conclusions  which  you  shall 
reach  will  be  equally  supported  by  both. 

To  all  and  to  every  part  of  this  charge  the  plaintiff,  by  his 
counsel,  excepted,  as  he  did  to  every  charge  asked  by  the  defend- 
ant and  given  by  the  court,  and  to  every  charge  which  he  asked 
the  court  to  give  and  which  was  refused. 


SUPERIOR  COURT,  1874.  411 

Holterhoff ».  Mutual  Benefit  Life  Insurance  Company. 

1.  As  to  the  first  ground  of  defence,  it  must  be  conceded  that 
if  the  deceased  did  in  fact  "  die  by  reason  of  intemperance  from 
the  use  of  intoxicating  liquors,"  the  plaintiff  had  no  legal  right 
to  recover  upon  the  policy ;  for  this  term  was  contained  in  the 
policy  itself,  was  part  of  it,  and  its  fulfilment  a  condition  prece- 
dent to  the  plaintiff's  right  of  action.  This  was  not  controverted 
by  the  counsel  for  plaintiff  in  error  in  the  argument  before  us. 
This  provision,  standing  alone,  is  an  agreement  on  the  part  of  the 
insurer  and  the  insured,  that  the  latter  may  drink  intoxicating 
liquors  to  anj^  extent  short  of  actually  dying  from  the  excessive 
use  thereof,  but  that  if  he  shall  die  from  such  excessive  use,  no 
recovery  shall  be  had  upon  his  policy  of  insurance.  It  is  a  war- 
ranty, and  entirely  independent  of  what  the  insurer  or  agents 
may  have  known  of  the  insured's  habits  in  this  respect  when  the 
insurance  was  effected.  How  important  this  provision  really  is 
to  life  insurance  companies  (unless,  indeed,  it  tends  to  induce 
policy  holders  to  lead  temperate  lives)  is  not  the  question.  It 
may  be  that  comparatively  few  persons  actually  die  from  drunk- 
enness. In  speaking  of  a  table  compiled  from  England,  Wales, 
and  Scotland,  for  the  year  1871,  Dr.  Sieveking,  in  his  work, 
"  The  Medical  Adviser  in  Life  Assurance,"  pp.  98,  99,  says : 
"  This  table  indicates  the  true  bearing  of  intemperance,  not  so 
much  in  being  itself  the  immediate  cause  of  death  as  in  its  in- 
creasing the  fatality  of  other  disease.  Were  this  not  the  case, 
the  small  number  of  deaths  set  down  to  alcoholism  and  delirium 
tremens  combined  (for  both  sexes,  it  amounted  in  1871  only  to 
740)  would  scarcely  attract  attention,  and  the  subject  would  not 
merit  all  the  space  we  have  bestowed  upon  it."  Whether  this  is 
correct  in  the  United  States,  we  need  not  here  consider.  On  this 
branch  of  the  case,  the  court,  in  lieu  of  the  special  charges  asked 
by  counsel  for  both  plaintiff  and  defendant,  charged  the  jury  in 
the  words  contained  in  paragraphs  Nos.  1,  2,  3,  and  4,  next  to 
the  close  of  its  charge  hereinbefore  given.  This  charge  we  think 
direct,  clear,  explicit,  covering  the  whole  question,  and  correct 
and  sound  in  law.  In  the  case  of  Miller  v.  Mutual  Benefit  Life 
Insurance  Company,  34  Iowa,  222  ;  S,  O.  Z  Big.  Life  &  Ac.  Ins. 
581,  Miller  had  the  delirium  tremens,  and  while  in  such  condi- 
tion escaped  from  those  having  charge  of  him,  and  was  thereby 
exposed  in  his  underclothes,  while  running  at  large  in  the  city,  to 
the  inclemency  of  the  weather,  and  died  in  consequence  of  hia 
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intoxication,  from  congestion  produced  thereby,  and  from  cold  in- 
duced by  such  exposure.  The  court  held  that  it  was  properly 
found  by  the  jury  that  he  died  "by  reason  of  intemperance  from 
the  use  of  intoxicating  liquors." 

And  in  Ranney  v.  Mutual  Benefit  Life  Insurance  Company, 
tried  in  the  United  States  circuit  court  for  the  First  Judicial 
District  of  Massachusetts,  in  March,  1873,  (May  on  Ins.  333, 
334,)  the  court  charged  the  jury  that  "  the  real  question  in  this 
case  is,  whether  intemperance  from  the  use  of  intoxicating  liq- 
uors was  the  cause  of  the  death,  if  the  disease  from  which  the 
insured  was  suffering  was  delirium  tremens  or  mania  a  potu,  or 
other  disease  resulting  from  intemperance  from  the  use  of  intox- 
icating liquors,  and  that  disease,  though  not  necessarily  mortal, 
yet  from  want  of  helpful  application,  or  neglect  of  proper  care 
or  treatment,  produced  exhaustion  or  fever,  and  in  consequence 
death.  The  death  would  properly  be  considered  as  resulting 
from  the  intemperance,  even  if  the  disease  were  not  so  mortal  in 
itself,  but  that,  with  good  care  and  under  favorable  circumstances, 
the  insured  might  have  recovered."  .  .  .  .  "  But  if  the  death 
was  caused  by  a  drug  administered  to  the  assured  in  the  course 
of  medical  practice,  for  the  purpose  of  cure,  in  sufficient  quantity 
to  produce  death,  and  death  was  the  effect  of  the  drug  and  not 
of  the  disease,  then  the  death  could  not  properly  be  considered 
as  resulting  from  the  intemperance  in  the  use  of  intoxicating 
liquors." 

We  find  no  error  of  law  in  this  branch  of  the  case. 

2.  Is  the  statement  contained  in  the  insured's  "declaration," 
"  that  I  do  not  now,  nor  will  I  practise  any  bad  or  vicious  habit 
that  tends  to  the  shortening  of  life,"  a  warranty  on  his  part  that 
he  was  a  sober  and  temperate  man,  and  would  continue  to  be  so  ? 

We  concede  that  no  particular  form  of  words  will  make  a 
statement  or  stipulation  a  warranty,  where  it  is  apparent  that  it 
is  not  the  intention  of  the  parties  to  make  the  validity  of  the  con- 
tract depend  on  the  literal  truth  or  fulfilment  of  the  statement 
or  stipulation.  Wheelton  v.  Hardisty,  8  E.  &  B.  232  ;  ^  Eingsley 
V.  New  Eng.  Mut.  Fire  Ins.  Go.  8  Gush.  (Mass.)  393.  The  pol- 
icy here,  however,  expressly  stipulates  that  if  this  "  declaration  " 
shall  be  found  in  any  respect  untrue,  it  shall  be  void. 

Now,  if  a  warranty,  it  is,  upon  aU  authority,  and  can  admit  of 

»  Anle,  vol.  2,  p,  447. 
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no  question,  an  agreement  in  the  nature  of  a  condition  precedent, 
and  like  that,  must  be  strictly  complied  with ;  and  whether  the 
fact-stated,  or  the  act  stipulated  for,  be  material  or  not,  is  of  no 
consequence,  —  the  contract  being  that  the  matter  is  as  repre- 
sented, or  shall  he  as  promised.  Indeed,  one  of  the  very  objects 
of  the  warranty  is  to  preclude  all  controversy  about  the  material- 
ity or  immateriality  of  the  statement.  The  only  question  is, 
"  Has  the  warranty  been  kept  ?"  There  is  no  room  for  construc- 
tion, no  latitude,  no  equity.  If  the  warranty  be  a  statement  of 
facts,  it  must  be  literally  true  ;  if  a  stipulation  that  a  certain  act 
shall  or  shall  not  be  done,  it  must  be  literally  performed.  May 
on  Ins.  160,  161. 

The  court  charged  the  jury  that  this  term  in  the  "declara- 
tion "  was  a  warranty,  and  if  they  found  that  the  deceased  was 
addicted  to  intemperance  from  the  use  of  intoxicating  liquors  as 
a  habit,  and  that  such  habit  was  a  bad  and  vicious  one,  tending 
to  shorten  life,  the  plaintiff  could  not  recover.  Is  it  a  warranty  ? 
The  statements  contained  in  such  "  declaration  "  were  expressly 
held  to  be  a  warranty  in  the  case  of  Miller  v.  Mutual  Benefit 
Life  Ins'.  Co.  31  Iowa,  217  ;  i  and  in  Mutual  Benefit  Life  Ins.  Go. 
V.  Miller,  39  Ind.  475,^  it  is  held  that  not  only  this  "  declara- 
tion," but  the  "  answers  "  contained  in  the  application,  are  war- 
ranties, going  much  further  than  the  court  below,  and  the  Iowa 
case  went.  The  Indiana  case,  we  think,  fails  to  distinguish  be- 
tween a  warranty  and  a  representation  made  material  by  express 
contract  stipulations.  Other  cases  upon  this  very  form  of  "  dec- 
laration," in  which  this  company  was  involved  as  a  party,  might 
be  cited  in  support  of  the  charge  of  the  court  below,  and  none 
has  been  cited  or  found  holding  the  contrary.  There  is  then  no 
error  in  this  branch* of  the  case,  either  in  the  charges  given  or 
refused. 

3.  As  to  the  written  answers  to  questions,  made  by  the  insured 
and  his  friend  Alcoke,  the  court  charged  the  jury  that  they  were 
not  warranties,  but  representations,  and  that  false  representations, 
to  avoid  the  policy  of  insurance,  must  be  not  only  untrue,  but 
material ;  but  charged  the  jury  that  such  representations  made 
by  the  insured  and  his  friend,  that  he  was  sober  and  temperate, 
and  had  always  been  so,  were  material,  and  if  not  true,  avoided 
the  policy. 


1  Ante,  vol.  2,  p.  693.  9  Jinie,  vol.  3,  p.  549. 
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Did  the  court  err  in  holding  such  representations  material  by 
intendment  of  law ?  We  think  not.  "But  when  the  represen- 
tations are  in  writing,  and  the  parties,  by  the  frame  of  the  con- 
tents of  the  papers,  either  by  putting  representations  as  to  the 
history,  quality,  or  relations  of  the  subject  insured  into  the  form 
of  specific  questions,  or  by  the  mode  of  referring  to  them  in  the 
policy,  settle  for  themselves  that  they  shall  be  deemed  material, 
they  are  to  be  declared  so  by  the  court,  and  the  insured  cannot 
be  permitted  to  show  that  a  fact  which  both  parties  have  treated 
as  material  is  in  fact  immaterial. 

"  The  inquiry  shows  that  the  insurer  considers  the  fact  mate- 
rial, and  an  answer  by  the  insured  affords  a  just  inference  that 
he  assents  to  the  insurer's  view.  The  inquiry  and  answer  are 
tantamount  to  an  agreement  that  the  matter  inquired  about  is 
material,  and  its  materiality  is  not  therefore  open  to  be  tried  by 
the  jury."     May  on  Ins.  194,  and  cases  cited  in  note  1. 

The  "  declaration  "  of  the  insured,  which  is  a  warranty,  stipu- 
lates, in  reference  to  these  answers :  "  And  I  hereby  agree  that 
the  answers  made  by  myself  and  my  friend  shall  be  the  basis  of 
the  contract  between  myself  and  the  said  company,  and  if  any 
untrue  or  fraudulent  allegation  is  contained  in  said  answers  or  in 
this  declaration,  all  moneys  which  shall  have  been  paid  to  the 
said  company,  &c.,  shall  be  forfeited,"  &c.  Surely,  this  made 
the  fact  of  Davidson  being  a  temperate  or  intemperate  man  ma- 
terial. Intemperance  itself  would  seem  to  be  primd  facie  ma- 
terial, for,  says  May,  518,  "  It  doubtless,  in  a  general  sense,  tends 
to  shorten  life." 

On  this  subject,  it  may  be  well  to  quote  again  from  the  before 
mentioned  recent  work  of  Dr.  Siev eking,  who,  so  far  from  advo- 
cating the  practicability  of  total  abstinence  from  intoxicating 
beverages,  strongly  recommends  wines,  and  even  pure  fermented 
liquors,  as  not  injurious  to  health  or  promotive  of  habits  of  in- 
temperance. He  even  closes  his  remarks  on  the  subject  of  absti- 
nence as  follows :  — 

"  Milton  anticipated  this  controversy,  and  concentrated  the 
pith  of  the  matter  in  the  following  exquisite  lines :  — 

"  '  If  all  the  world 
Should  in  a  fit  of  temperance  feed  on  pulse, 
Drink  the  clear  stream,  and  nothing  wear,  but  freeze, 
Th'  Allgiver  would  be  unthanked,  would  be  unpraised, 
Not  half  his  riches  known  and  yet  despised.'  " 
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He  says,  p.  97 :  "  Mr.  Neison,  in  a  very  elaborate  paper  on 
the  rate  of  mortality  among  persons  of  intemperate  habits,  shows 
that  the  expectation  of  life  of  intemperate  persons  is  much  below 
the  average  ;  and  an  intemperate  person  of  20  has  reduced  the 
average  expectation  from  44.2  years  to  15.6 ;  a  person  of  30 
from  36.5  to  13.8  years  ;  a  person  of  the  age  of  40  from  28.8  to 
11.6  years  ;  and  also  that  while  diseases  of  the  nervous  system 
and  digestive  organs  give  rise  to  15.9  per  cent,  of  deaths  in  the 
population  at  large,  they  form  50.40  per  cent,  of  all  deaths 
among  the  intemperate 

"  Mr.  Neison  finds  that  from  the  age  of  16  upward,  the  rela- 
tive mortality  of  intemperate  persons  exceeds  that  of  the  gen- 
eral population  of  England  3.25  times.  At  the  term  of  hfe  21 
to  30,  the  mortality  is  upward  of  five  times  that  of  the  gen- 
eral community,  and  in  the  succeeding  twenty  years  of  life  it  is 
above  four  times  gi-eater."  He  also  says  :  "  The  spirit  drinkers 
of  every  class  "  (having  shown  that  intemperance  reduces  the 
expectation  of  life  more  in  the  upper  class  than  among  mechanics 
and  laborers)  "  are  liable  to  suspicion  ;  but  wherever  it  is  eli- 
cited that  ardent  spirits,  in  any  form,  are  habitually  taken  dur- 
ing the  day,  the  suspicion  amounts  to  a  certainty,  that  the  life, 
in  insurance  parlance,  is  a  '  damaged'  one." 

Insurance  is  no  mere  matter  of  sentiment,  in  which  sensibili- 
ties are  to  be  respected  and  saved,  and  human  ills  and  infirmities 
concealed  or  overlooked  in  charity.  It  is  a  business  transaction, 
involving  only  dollars  and  cents,  and  anything  material  to  the 
risk  may  properly  be  inquired  about  and  made  a  term  of  the  con- 
tract. 

We  find  no  error,  then,  on  the  part  of  the  court,  in  having 
charged  the  jury  that  these  answers,  in  relation  to  the  sober  and 
temperate  habits  of  the  insured,  were,  as  a  matter  of  law,  ma- 
terial, and  if  untrue,  that  the  plaintiff  could  not  recover. 

The  next  question  to  consider  is  whether  the  court  below  erred 
or  not,  in  instructing  the  jury  as  to  the  nature  and  extent  of  the 
use  of  intoxicating  liquors  by  the  insured,  —  if  he  did  use,  or  had 
used,  them  so  as  to  constitute  such  use  a  bad  or  vicious  habit  on 
his  part,  or  to  make  him  other  than  a  sober  and  temperate  per- 
son. The  coitrt  did  charge  the  jury,  in  the  words  asked  by  the 
plaintiff's  counsel,  what  use  or  what  character  of  intoxications 
would  not  amount  to  such  bad  or  vicious  habit,  or  constitute  a 
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misrepresentation  under  the  questions  and  answers  upon  that 
subject.  The  court  then  charged  the  jury  on  the  subject  as  fol- 
lows :  — 

"  You  will  therefore  consider  whether  or  not,  at  the  time  of 
the  application,  or  afterward,  the  deceased  indulged,  to  an  extent 
amounting  to  a  habit,  in  the  use  of  intoxicating  liquors ;  and  if 
so,  then  whether  this  was  a  bad  or  vicious  habit,  which  tended  to 
the  shortening  of  life."  The  court  then  defined,  we  think,  cor- 
rectly, what  is  meant  by  "  habit,"  and  then  said  :  "  I  have  to  say 
to  the  jury,  that  if  they  find,  from  the  evidence,  that  at  the  time 
the  application  was  made,  or  subsequently,  the  deceased  had  an 
appetite  for  intoxicating  drinks,  to  such  an  extent  that  a  single 
indulgence  necessarily  instigated  him  to  a  repetition  of  it,  and 
led  him  into  what  have  been  called  "  sprees,"  and  these  sprees 
were  frequent,  and  rendered  him  incapable  of  controlling  his  ap- 
petite while  they  continued,  then,  although  there  were  intervals 
during  which  he  remained  entirely  sober,  there  was  such  a  repe- 
tition of  acts  of  drinking  as  amounts  to  a  habit ;  and  if  you  find 
this  was  a  bad  or  vicious  habit,  which  tended  to  the  shortening 
of  life,  the  defendant  will  be  entitled  to  a  verdict,"  &c. 

Then,  as  to  the  answers  that  the  insured  was  sober  and  tem- 
perate, and  had  always  been  so,  the  court  said  :  "  The  statement 
itself  amounts  to  an  assertion,  that  the  applicant  at  the  time  of 
the  application  was  sober  and  temperate,  and  had  always  been 
so.  Asa  matter  of  construction,  it  is  manifest  and  clear  to  the 
court  that  these  words,  taken  as  they  are  placed  together,  refer 
to  the  character,  state,  or  habit  of  the  party,  and  that  they  are 
fairly  convertible  into  the  phrase  or  statement  that  the  party  was 
and  always  had  been  a  sober  and  temperate  person.  The  ques- 
tion of  fact  will  then  be,  '  Was  he  such  ? '  In  considering  this 
question,  you  will  inquire  whether  or  not  he  continued  the  use  of 
intoxicating  liquors  sufficiently  long,  or  repeated  his  libations  suf- 
ficiently often,  to  amount  to  a  habit ;  and  if  he  did,  then  whether 
such  habit,  considered  in  reference  to  its  extent  or  the  degree  of 
the  indulgence,  was  such  that  he  was  not  temperate  and  sober ; 
and  upon  your  answer  to  these  questions  will  depend  your  ver- 
dict upon  this  defence." 

This  is  correct  in  law  as  held  in  Miller  against  this  very  com- 
pany upon  a  similar  "  declaration  "  and  similar  answers  as  in  this 
case,  (34  Iowa,  222.)     "  He  had  seasons  of  sobriety  which  would 
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continue  for  months.  His  debauches  were  not  very  protracted  as 
to  time,  but  most  violent  in  excess." 

4.  But  it  is  claimed  that  the  court  erred  in  its  announcement 
of  the  rules  of  construction  governing  this  class  of  contracts,  and 
in  its  remarks  characterizing  the  efEect  of  the  rules  of  construc- 
tion pressed  by  the  counsel  for  the  plaintiff.  Of  this  we  have 
to  say  that  the  construction  of  this  policy  and  the  writing  ac- 
companying it  and  put  in  evidence,  was  a  matter  solely  for  the 
court  and  not  for  the  jury.  And  the  court  did  construe  them, 
and  did  not  leave  their  construction  to  the  jury  ;  and  if  it  com- 
mitted no  error  in  its  actual  interpretation  of  any  of  them,  the 
plaintiff  in  error  has  no  legal  ground  of  complaint. 

Now,  what  was  there  in  issue  upon  the  trial  for  the  court  to 
construe  ?  Only  —  1.  Whether  the  provision  in  the  policy,  "  In 
case  he  shall  die  by  reason  of  intemperance  from  the  use  of  in- 
toxicating liquors  ....  this  policy  shall  be  void,"  was  a  condi- 
tion precedent  to  the  right  to  recover,  which  it  admittedly  is ; 
and  what  is  a  dying  by  reason  of  intemperance  from  the  use  of 
intoxicating  liquors,  within  the  meaning  of  this  term  of  the  pol- 
icy ?  The  court  held  that  the  deceased  must  have  died  from  the 
direct  use  of  iotoxicating  liquors,  such  use  being  the  controlling 
or  proximate  cause  of  his  death,  and  not  the  remote  cause,  to 
exempt  the  defendant  from  liability.  This  construction  was  ob- 
viously correct. 

2.  The  court  was  next  called  upon  to  determine  whether  the  ■ 
"  declaration  "  mentioned  in  the  policy,  and  the  answers  of  the 
applicant  and  his  friend,  as  to  his  habits  as  to  sobriety  and  tem- 
perance, were  warranties  or  only  representations.  It  properly 
held  that  the  "  declaration  "  was  by  the  policy  made  a  warranty, 
and  that  such  answers  were  but  representations ;  that  the  first 
must  be  literally  true,  while  representations  must  be  substan- 
tially true  and  material. 

3.  Under  the  "  declaration,"  the  jury  were  required  to  find 
that  the  deceased  was  in  the  habit  of  getting  intoxicated  from 
the  use  of  intoxicating  liquors,  and  that  the  same  was  a  bad  or 
vicious  habit,  in  order  to  find  for  the  defendant. 

4.  It  was  then  found  by  the  court,  that  if  the  answers  were 
substantially  untrue  in  respect  to  such  habits  of  the  applicant, 
they  were  as  matter  of  law  material,  made  so  by  the  parties 

VOL.  IV.  27 


418  OHIO. 

HoIterhofE  v.  Mutual  Benefit  Life  Insurance  Company. 

themselves  in  the  declaration  and  by  the  papers  containing  them. 
All  this  was  correct. 

5.  The  court  then  charged  the  jury  as  to  what  was  meant  by 
the  habit  of  intoxication  upon  the  face  of  these  papers,  and 
therein  did  not,  as  we  think,  err. 

What  else,  or  what  more,  was  there  for  the  court  to  construe 
in  the  case  under  the  issues  joined  between  the  parties?  We 
can  imagine  nothing  else. 

It  is  true  that  tlie  plaintiff's  counsel  raised  the  questions  as  to 
whether  overeating  and  irregular  eating,  overlabor,  being  thinly 
clad,  and  sitting  up  late  at  night,  were  not,  under  the  "  declara- 
tion," bad  or  vicious  habits,  tending  to  shorten  life.  What  w£^s 
meant  by  the  questions  :  "  Has  the  party  been  successfully  vacci- 
nated ?  "  "  Has  the  party  since  childhood  had  liver  complaint, 
bilious  colic,  rheumatism,  vertigo,  or  disease  of  the  bowels,  kid- 
neys, or  bladder  ?  "  "  Has  the  party  ever  met  with  any  acciden- 
tal or  personal  injury ;  if  so,  of  what  nature  ?  "  "  Whether  an 
'  untrue '  or  '  fraudulent '  allegation  made  in  effecting  the  insur- 
ance rendering  the  policy  void,  must  not  be  fraudulently  untrue 
or  else  ^aaterial,"  &c.,  &c.  ? 

But  th^re  was  nothing  in  the  case  authorizing,  much  less  re- 
quiring the  court  to  construe  the  policy  and  preliminary  papers 
in  reference  to  any  of  these  subjects.  To  have  attempted  it, 
would  have  been  obiter  purely.  In  a  case  involving  their  con- 
sideration, in  view  of  their  nature  and  bearing  upon  the  con- 
tract of  insurance,  many  important  questions  might  arise  ;  and 
until  a ,  case  presenting  them  for  construction  does  arise,  courts 
should  be  careful  to  attempt  to  decide  nothing  as  to  their  proper 
construction.  If  they  were  pressed  to  draw  attention  to  other 
possible  cases,  and  away  from  the  real  case  on  trial,  or  to  get  the 
court  to  determine  that  the  untruth  of  some  or  all  of  them  would 
not  affect  the  right  of  recovery  on  the  policy,  and  thus  lead  the 
jury  to  determine  that  the  intemperate  habits  of  the  insured,  if 
they  existed,  would  not  bar  a  recovery  in  the  case  on  trial,  the 
court  was  right  in  giving  no  heed  or  effect  to  them,  or  to  the  ar- 
gument showing  their  immateriality  or  frivolousness,  and,  as  we 
have  said,  it  might  properly  have  rejected  all  substantive  testi- 
mony offered  by  the  plaintiff  upon  any  of  these  subjects.  By 
construing  any  of  them  away,  it  does  not  foUow  that  these  pro- 
visions in  relation  to  temperate  habits  should  be  ignored.     Yet, 
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that  seems  to  have  been  the  object  in  pressing  them,  as  they 
could  have  no  other  bearing  upon  the  case.  The  objection,  that 
the  terms  in  which  the  court  stated  the  effect  of  the  rules  of  con- 
struction contended  for  by  the  plaintiff's  counsel  may  have  influ- 
enced the  jury  to  find  improperly  for  the  defendant,  is  not  ten- 
able. 

The  record  does  not  disclose  what  rules  of  construction  were 
maintained  on  behalf  of  the  plaintiff.  They  may,  in  effect,  have 
been  just  what  the  court  stated ;  presumably  they  were.  We 
find  in  the  charge  this  language  :  "  Much  has  been  said  during 
the  trial  with  respect  to  the  conduct  and  motives  of  the  counsel 
and  the  parties  in  the  case.  I  regret  to  be  obliged  to  refer  to  this 
subject  at  all,  and  I  only  do  so  to  remind  you  that  you  are  not 
to  give  the  circumstances  thus  stated  in  our  presence  the  slightest 
consideration,"  &c.  As  we  cannot  know  what  such  "  verbal  ir- 
regularities," alluded  to  by  the  court  in  its  charge,  were  ;  or  what 
construction  the  court  was  called  upon  to  give  the  policy,  and 
other  paper  evidence  in  reference  to  the  defendant's  defences,  we 
must  rest  content  when  we  find  that  the  construction  actually 
given  by  the  court  was  correct  in  law. 

The  same  rules  of  construction  apply  to  and  govern  all  writ- 
ings, the  subject  matter  and  nature  of  the  transaction  being  al- 
ways to  be  looked  to  in  arriving  at  a  correct  interpretation ;  and 
in  case  of  fair  doubt  or  ambiguity  as  to  the  meaning  of  any  in- 
strument, it  is  to  be  taken  most  strongly  against  him  who  made 
it,  and  in  whose  favor  it  is.  To  depart  from  this  rule  in  insur- 
ance cases,  and  to  render  all  stipulations  in  favor  of  the  insurer 
inoperative,  would  be  but  to  ascertain  that  an  insurer  was  the 
party  defendant,  and  upon  that  ground  instruct  the  jury  to  re- 
turn a  verdict  for  the  plaintiff. 

This  company,  from  the  questions  required  to  be  answered  in 
applications,  its  forms  of  "  declaration,"  and  the  terms  of  its  pol- 
icies, appears  to  be  a  mutual  life  assurance  company /or  temper- 
ate men  only.  Men  of  temperate  habits  mutually  agree  to  insure 
the  lives  of  each  other,  and  participate  in  the  profits  of  such 
business ;  and  they  aim  to  admit  none  of  a  different  class,  who, 
having  reduced  the  chances  of  life,  would  secure  an  advantage 
by  being  insured  on  equal  terms  with  themselves.  There  is  such 
a  company  in  England,  — "  The  Temperance  Provident  Life 
Office,"  —  having  a  "  temperance  "  and  a  "  general  "  section,  and 


420  OHIO. 

HolterhofE  v.  Mataal  Benefit  Life  Insurance  Company. 

in  which  it  is  said  the  average  life  showing  of  the  temperance 
section  is  better  than  in  the  general  section.  Applicants  have 
their  choice  of  sections.     Sieveking,  101. 

We  see  nothing  against  law  or  morals,  or  in  -violation  of  public 
policy,  in  an  insurance  company  organizing  on  the  plan  that 
the  defendant,  this  Mutual  Benefit  Life  Insurance  Company,  is 
formed  upon.  When  parties  apply  for  insurance  therein,  all  that 
they  need  do  is  simply  to  tell  the  truth ;  and  then  if  the  com- 
pany takes  them,  it  will  be  estopped  from  objecting  to  their  hab- 
its ;  and  if  it  will  not,  they  are  left  free  to  apply  elsewhere. 

Upon  the  whole  case,  and  after  giving  due  consideration  to  the 
very  able  and  carefully  prepared  arguments  of  the  counsel  upon 
both  sides,  and  the  many  authorities  they  have  presented,  the  aid 
of  which  we  have  had,  we  must  affirm  the  judgment. 

O'CoNNOK  and  TiiiDEN,  JJ.,  concurring. 
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Samuel  R.  S.  Smith,  Adm'r  of  Mary  P.  McCrea,  vs.  Conti- 

NENTAX,  Life  iNSUEAIfCE  Co. 
(District  Court,  Philadelphia,  June,  1872.) 

Paid  up  policy.  Surrender  of  old  policy.  —  In  an  action  on  a  policy  which  provided  that 
upon  its  surrender  within  thirty  days  after  an  unpaid  premium  became  due  a  paid  up 
policy  would  be  issued  in  exchange  for  it,  held  necessary  that  the  original  policy  should 
actually  be  surrendered  within  the  thirty  days. 

Action  op  covenant  upon  a  policy  issued  on  the  ten  year  plan 
for  110,000,  upon  the  life  of  F.  F.  McCrea  to  his  wife,  Mary  F. 
McCrea.  The  action  was  founded  upon  the  following  provision 
of  the  policy :  "  And  the  said  company  do  further  covenant  and 
agree  that  if  after  having  received  three  or  more  annual  premiums 
the  said  assured  shall  fail  to  make  payment  of  any  further  pre- 
mium when  due,  then,  and  in  that  case,  upon  a  surrender  of  this 
policy  within  thirty  days  after  such  unpaid  premium  shall  heeome 
due,  the  said  company  wiU,  in  exchange  therefor,  issue  a  paid  up 
policy  for  as  many  tenth  parts  of  the  original  amount  hereby  as- 
sured as  there  shall  have  been  annual  premiums  paid  at  the  time 
when  such  default  shall  first  be  made And  it  is  also  un- 
derstood and  agreed  that  if  ...  .  said  premium  shall  not  be 
paid  as  above  specified,  then,  and  in  such  case,  this  policy  shall 
be  null  and  void." 

Three  annual  premiums  were  duly  paid,  and  default  was  made 
on  the  fourth.  This  premium  became  due  December  24,  1869, 
and  Mrs.  McCrea  was  notified  of  the  fact,  but  she  paid  no  atten- 
tion to  the  matter  until  in  April,  1871,  when  she  offered  to  sur- 
render the  policy  and  claimed  a  new  one,  paid  up,  for  $3,000. 
This  was  not  given,  and  the  present  action  was  brought  the  fol- 
lowing April,  —  Mrs.  McCrea  having  died,  the  policy  remaining 
in  her  possession. 

a.  G.  Titus,  for  plaintiff. 

Geo.  Biddle,  for  the  defendants. 

The  Cotjet  gave  judgment,  unanimously,  for  the  defendants. 

Note.  — A  similar  case  was  recently  tried  in  the  circuit  court  of  the  United 
States  at  St.  Louis,  before  Mr.  Justice  Dillon  and  a  jury,  -—  Schumacher  v. 
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Manhattan  Life  Insurance  Co.  2  Ins.  L.  J.  455.  The  policy  in  this  case  was 
issued  for  $2,000  on  the  ten  year  plan,  and  five  annual  premiums  had  been 
paid  before  the  default.  There  was  a  similar  provision  that  a  paid  up  policy 
would  be  granted  after  two  annual  premiums  had  been  paid,  upon  the  surren- 
der of  the  original  policy  within  thirty  days  after  the  premium  became  due. 
It  appeared  that  it  was  customary  with  the  defendants  to  receive  payment  of 
premiums  at  any  time  within  thirty  days  after  they  became  due  upon  the  pres- 
entation by  the  insured  of  a  health  certificate,  and  at  any  time  within  six 
months  after  forfeiture  (the  policy  declaring  that  the  non-payment  of  premiums 
when  due  should  work  a  forfeiture)  upon  a  medical  examination.  The  pre- 
mium in  question  became  due  May  16,  1871,  and  was  tendered  on  November 
3d  following.  No  health  certificate  or  medical  examination  was  shown.  There 
was  a  proposition  by  the  defendants  in  the  same  month  to  grant  a,  new  insur- 
ance upon  application  and  examination,  which  was  not  complied  with. 

Mr.  Justice  Dillon  instructed  the  jra-y  that  the  plaintiff  (wife  of  the  insured 
and  payee  of  the  fund)  was  not  entitled  to  recover. 


American  Life  Insueance  Co.,  plaintiffs  in  error,  vs.  John 
S.  IsBTT,  Adm'r  of  F.  B.  Isett,  defendant  in  error. 

(Supreme  Court,  Pennsylvania,  May,  1873.) 

Suimde. — In  an  action  upon  a  life  policy  declaring  that  it  should  be  void  if  the  insured 
should  die  by  his  own  hand,  held,  that  if  the  insured  possessed  sufficient  mental  capacity 
to  form  an  intelligent  intent  to  take  hia  own  life,  and  was  conscious  that  the  act  he  was 
about  to  commit  would  effect  that  object,  it  avoided  the  policy.  If,  however,  his  mind 
was  so  far  impaired  that  he  was  incapable  of  forming  such  an  intent,  and  was  uncon- 
scious of  the  effect  of  his  action  upon  his  life,  a  recovery  could  be  had  on  the  policy. 

Action  upon  a  life  policy  which  contained  the  following  pro- 
vision :  "If  the  insured  shall  die  by  his  own  hand,  this  policy  is 
to  be  void  and  of  no  effect."  The  insured  had  taken  his  own  life 
by  a  pistol  shot.  The  instructions  to  the  jury  are  stated  in  the 
opinion  of  the  court.     Verdict  for  the  plaintiff. 

James  F.  Millikin  Sj-  M.  M.  Baldrige,  for  plaintiffs  in  error. 

Samuel  S.  Blair,  for  defendant  in  error. 

Meecuh,  J.  The  distinction  now  so  strongly  pressed  by  the 
counsel  for  the  plaintiff  does  not  appear  to  have  been  made  in 
the  court  below.  The  attention  of  the  court  was  not  called  to 
the  moral  nature  and  consequences  of  the  act  of  the  insured,  in 
either  of  the  four  written  points  upon  which  it  was  requested  to 
charge  the  jury.  Neither  in  answer  to  the  points,  nor  in  the 
general  charge,  was  there  any  allusion  to  his  comprehension  of 
the  moral  aspect  of  the  case.     The  court  was  considering  the  de- 
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struction  of  the  physical  life  only  of  the  insured.  It  was  his 
physical  life  only  that  was  covered  by  the  policy  of  insurance. 
That  was  the  only  life  in  the  meaning  of  the  contract  that  had 
been  destroyed.  The  question  which  arose,  and  which  was  con- 
sidered by  the  court  and  jury,  was  whether  he  had  sufficient 
mental  capacity  to  intelligently  comprehend  that  the  act  which 
he  was  about  to  commit  would  forever  destroy  that  life.  Bearing 
in  mind,  then,  that  this  was  the  subject  matter  covered  by  the 
insurance,  and  that  it  was  for  the  loss  of  this  alone  the  action 
was  brought,  we  will  consider  that  portion  of  the  charge  specially 
assigned  for  error. 

It  is  this :  "If,  at  the  time  the  pistol  was  fired,  Isett  was  con- 
scious of  the  act  he  was  committing,  and  then  intended  to  take 
his  life,  and  had  sufficient  mental  capacity  to  comprehend  the 
nature  and  consequences  of  his  act,  —  if  so,  then  the  defendants 
are  not  liable.  If,  on  the  other  hand,  he  was  not  thus  conscious, 
but  acted  under  an  insane  inipalsti,  or  delusion,  sufficient  to  im- 
pair his  understanding  or  will,  or  if  his  reasoning  power  was  so 
far  overthrown  by  his  mental  condition  that  he  was  incapable  of 
exercising  his  judgment  in  regard  to  the  consequences,  then  the 
defendants  are  liable." 

We  understand  the  fair  import  of  this  instruction  to  be  this,  to 
wit :  if  the  insured  possessed  sufficient  mental  capacity  to  form  an 
intelligent  intent  to  take  his  own  life,  and  was  conscious  that  the 
act  he  was  about  to  commit  would  effect  that  object,  it  avoided 
the  policy.  If,  however,  his  mind  was  so  far  impaired  that  he 
was  incapable  of  forming  such  an  intent,  and  was  unconscious  of 
the  effect  of  his  action  upon  his  life,  a  recovery  could  be  had. 
So  understanding  it,  we  cannot  say  there  is  any  error  therein. 
Upon  a  careful  examination  of  the  whole  charge  we  discover 
nothing  to  change  the  general  effect  of  the  portion  quoted. 

As  .no  particular  instructions  were  asked  for  in  regard  to  the 
moral  nature  and  consequences  of  the  act,  the  court  is  responsible 
for  the  general  effect  only  of  the  charge.  We  will  not  draw  upon 
our  imagination  to  uncover  anything  beneath  the  reasonable  and 
probable  import  of  the  charge.  If  taken  as  a  whole  it  was  not 
calculated  to  mislead  the  jury,  it  is  not  error.  Nor  is  the 
mere  omission  to  charge  upon  a  point  to  which  the  attention  of 
the  court  was  not  called,  cause  for  reversal.  Raush  v.  Miller,  12 
Har.  277 ;  Weamer  v.  Juart,  5  Casey  257 ;  Reeves  v.  Del.  Lac. 
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^  West.  H.  a.  Co.  6  Gasey  454 ;  Newman  et  al.  v.  Edwards.,  10 
Casey  32. 

This  view  of  the  case  makes  it  unnecessary  to  consider  the  con- 
flicting authorities  as  to  whether  a  policy  is  made  void  if  the  in- 
sured comprehended  the  physical  nature  and  consequences  only 
of  the  act,  and  intended  to  destroy  his  Hfe,  although  he  did  not 
comprehend  its  moral  nature,  or  whether  he  must  also  have  com- 
prehended its  moral  character.  As  this  distinction  does  not  fairly 
arise  in  this  case,  and  its  consideration  might  involve  us  in  an  un- 
profitable discussioia  of  the  influences  of  difEerent  systems  of  the- 
ology, we  refra,in  from  expressing  any  opinion  upon  it. 

The  case  of  Sartman  v.  Keystone  Ins.  Co.  9  Har.  466,^  is  not 
in  conflict  with  the  charge  of  the  court.  It  merely  holds,  that  if 
the  insured  committed  suicide  by  swallowing  poison  he  died  by 
his  own  hand.  It  does  not  "profess  to  hold  that  self-destruction 
by  the  insured  in  all  cases  avoids  the  policy. 

The  charge  of  the  court  substantially  covers  all  the  points  sub- 
mitted by  the  plaintiff.  We  do  not  think  the  learned  judge 
erred  therein.     Therefore  the  judgment  is  Affirmed. 

See  note  to  Borradaile  v.  Hunter,  ante,  vol.  2,  p.  303. 


Sntdeb  vs.  Mutual  Life  Insurance  Co. 

(Ckcuit  Court  of  United  States,  Pennsylvania,  [E.  Dist.]  May,  1874.) 

Suicide.  Murder.  —  Charge  of  the  court  to  the  jury  in  respect  of  the  contention  whether 
the  insured  committed  suicide  or  was  murdered ;,  the  policy  declaring  the  contract  roid  if 
the  insured  died  by  his  own  hand,  sane  or  insane. 

Misrepresentations.  Physician.  —  The  insured  was  asked  if  he  had  ever  had  any  serious 
illness,  disease,  or  personal  attack.  He  answered,  "Small-pox,  thirty  years  since." 
Held,  that  if  he  had  had  a  fall,  resulting  in  serious  injury  to  his  head,  the  fact  should 
have  been  disclosed. 

In  answer  to  the  question  how  long  since  the  insured  had  been  attended  by  a  physician,  and 
for  what  disease,  he  replied,  "  Not  for  twenty  years."  Held,  that  if  he  had  had  a  serious 
fall  about  five  years  before,  and  a  physician  employed  by  a  railroad  company  had  attended 
him,  the  answer  was  false  and  the  policy  void. 

The  case  is  stated  in  the  charge  to  the  jury. 

Cadwalladek,  J.,  charged  the  jury.  Gentlemen  of  the  jury: 
On  the  morning  of  Saturday,  the  22d  of  February,  1873,  at  about 
seven  o'clock,  two  men,  driving  a  wagon  across  the  Monocacy 
Bridge,  just  at  the  entrance  from  the  railroad  depot,  toward  Old 

1  Ante,  vol.  1,  p.  649. 
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Bethlehem,  saw  in  the  water  of  the  Monocacy  Creek,  as  they 
crossed  the  bridge,  something  which  they  looked  at,  and  discov- 
ered to  be  a  dead  body,  and  one  of  them  had  seen  at  just  the 
same  place,  a  few  weeks  before,  the  dead  body  of  another  man, 
Louis  Kcerner,  who  was  murdered,  as  was  reported,  and  it  seems 
to  have  been  assumed,  in  that  neighborhood.  It  is  conceded  to 
be  impossible  that  the  body  could  have  been  where  it  was  found 
through  any  simple  accident,  without  some  effort  of  will  of  a  hu- 
man creature. 

There  is  a  difficulty  which  we  will  consider  more  particularly 
hereafter  in  comprehending  how  the  body  could  have  been  where 
it  was  found  without  some  other  agency  than  that  of  the  dead 
person  in  his  lifetime.  The  stream  had  not  force  enough  to  move 
it  even  if  the  fall  had  been  in  the  water,  but  the  weight  of  prob- 
ability is  that  the  fall  was  in  a  dry  place,  and  not  in  this  shallow 
stream.  The  body  was  from  twenty  to  twenty-five  feet —  I  think 
you  will  safely  say,  from  the  evidence,  at  least  twenty-two  feet  — 
from  the  nearest  point  which  it  could  have  reached  from  the 
bridge.  Now  it  lay  there  until,  as  I  said,  some  time,  which,  ac- 
cording to  the  best  evidence,  I  think  must  have  been  between  ten 
and  eleven  o'clock,  when  a  person,  with  the  assistance  of  the  cor- 
oner, got  it  out  upon  the  bank  of  the  creek  —  the  Monocacy  — 
and  there  it  was  ascertained  to  be  the  body  of  Monroe  Snyder,  a 
citizen  of  good  standing  in  Bethlehem,  a  man  of  whom  the  most 
undisputed  account  is  that  at  a  quarter  past  nine,  in  the  evening 
before,  he  was  in  apparently  good  health  and  spirits  ;  during  this 
period  of  some  thirteen  hours,  more  or  less,  we  have  accounts 
which,  according  to  one  side  or  the  other  of  the  contention  of  the 
parties,  may  refer  to  him,  until  a  short  time  after  two  o'clock, 
supposing  him  identified  sufficiently  by  the  witnesses  whose  testi- 
mony we  will  have  to  consider  hereafter,  but  from  the  time  before 
three  o'clock  until  the  body  was  seen,  at  seven  o'clock,  I  suppose 
at  least  four  hours,  we  have  not  even  the  obscurest  evidence  or 
ground  for  conjecture  from  any  distinct  fact. 

Now,  then,  when  the  body  was  examined,  there  were  four 
wounds, —  one  a  mortal  wound,  on  the  head,  from  which  it  seems 
to  be  fairly  agreed  that  he  died  from  suffusion  of  blood  upon  the 
brain,  caused  by  a  severe  blow.  That  mortal  wound  and  th« 
three  wounds  from  an  instrument  which  the  surgeons  think  was 
not  sharp  pointed,  but  of  the  knife  kind, — these  three  wounds  were 
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not  mortal ;  that  is  to  say,  though  they  might  have  caused  inflam- 
mation from  which  death  would  have  ensued,  that  could  not  have 
occurred  probably  for  days,  but  the  earliest  time  is  said  to  be 
eighteen  hours,  and  that  is  much  under  the  time  that  the  other 
surgeons  indicate ;  probably  for  two  or  three  days,  if  not  much 
longer,  these  wounds  which  were  not  necessarily  mortal  even  then 
may  not  have  caused  death.  The  exact  character  of  the  wounds, 
—  these  three  wounds,  —  much  as  it  has  been  discussed  by  the 
counsel,  and  extended  as  the  testimony  is  from  surgeons,  we  know 
very  little  of.  They  were  on  the  belly,  in  the  neighborhood  of 
the  navel,  one  a  little  above,  and  the  other  below,  and  one  mov- 
ing upward  and  inward,  and  the  other  downward  and  inward,  and 
the  third  not  so  distinctly  described  and  apparently  more  trifling. 
These  three  wounds  appear  to  have  been  of  about  the  same  width 
at  the  bottom  as  at  the  place  where  the  instrument  inflicting  them 
entered  the  body,  and  I  do  not  think  there  is  any  reason  to  doubt, 
from  the  testimony,  that  one  of  them  at  least  had  penetrated  the 
peritoneum  ;  but  they  were  very  shallow  cuts,  and  the  measure 
of  the  little  finger  seems  to  be  the  greatest  length  attributed  to 
them.  They  were  very  shallow  cuts,  and  so  shallow  that  the  one 
which  penetrated  the  peritoneum  must  have  barely  penetrated  it. 
They  took  it  for  granted  that  it  was  murder  at  that  time,  and 
perhaps  it  may  not  be  wholly  unimportant  in  that  stage  of  the 
cause  that  they  did ;  but  I  am  not  now  discussing  that  they  aU 
took  it  for  granted  that  it  had  been  a  murder.  No  idea  of  suicide 
then  entered  anybody's  mind  ;  and  this  remarkable  fact  is  undis- 
puted, that  when  they  stripped  the  body  to  examine  these  wounds, 
they  put  the  inner  red  shirt,  the  outer  white  shii-t,  and  the  draw- 
ers under  the  head,  which  lay  upon  them  so  as  to  saturate  them 
with  blood.  That  occurred  almost  immediately  after  the  exam- 
ination, and  after  that  of  course  no  inspection  of  the  clothing 
would  help  us. 

Now,  gentlemen,  it  is  very  unsafe  here  even  to  argue  about 
probabilities  ;  the  most  improbable  things  are  sometimes  true,  and 
the  most  probable  things  sometimes  don't  happen ;  but  if  you  go 
for  mere  probabilities,  if  the  murderer  stabbed  this  body  after 
death,  it  is  very  strange  he  did  not  cut  deeper ;  if,  on  the  con- 
trary, the  wounds  were  inflicted  during  life,  either  by  the  mur- 
derer or  by  a  suicide,  there  is  no  difficulty  in  finding  just  such 
little  wounds  as  these.    If  a  man  stabs  himself,  he  will  very  likely 
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shrink  from  cutting  deep  ;  and  if  a  man  stabs  another,  he  must 
do  as  he  best  can ;  and  though  the  counsel  put  themselves  in  a 
fencing  rather  .than  a  forensic  attitude  in  discussing  the  ques- 
tion, it  would  be  arbitrary  to  adopt  any  conclusion  of  probability 
except  in  the  event  of  death ;  but  if  death  had  occurred  before 
these  wounds,  you  will  say  whether  it  will  be  very  probable 
that  the  murderer  would  not  have  struck  more  deeply  into  his 
victim. 

Now  these  are  the  external  aspects  of  the  case  as  it  was  exhib- 
ited at  the  coroner's  inquest  on  post  mortem  examination.  What- 
ever may  have  been  thought  then,  and  we  don't  know,  and  I  do 
not  see  as  we  need  care,  there  was  further  investigation,  supposed 
or  actual  further  developments,  and  there  arose  a  very  natural 
difEerence  of  opinion  whether  this  death  had  occurred  through 
murder  or  suicide,  the  theory  of  accident  not  seeming  to  be 
adopted  by  anybody,  and  I  don't  think  being  reasonable.  How 
the  body  got  where  it  was  seems  to  have  been  a  matter  of  imme- 
diate attention  and  of  continued  thought  and  observation,  and 
what  motives  were  attributable  to  the  deceased  man  in  case  of 
imputed  suicide  was  also  a  matter  of  considerable  thought.  It 
is  not  surprising  that  two  parties — that  conflicting  opinions 
arose  in  the  community,  even  if  it  had  been  a  larger  one,  and 
there  seems  to  have  been  a  difference  very  soon  arising.  I  say 
that  because  some  of  the  witnesses  appear  to  have  had  a  theory 
on  one  side  or  the  other  of  the  question.  A  difference  of  opinion 
naturally  arose,  I  say,  whether  this  was  murder  or  suicide. 

Now  this  deceased  person,  Monroe  Snyder,  had  effected  certain 
insurances,  on  three  of  which,  for  the  sum  of  $30,000,  this  action 
is  brought.  It  is  admitted  that  the  insurance  was  made.  It  is 
admitted  that  the  premiums  were  paid,  or,  what  is  equivalent, 
accepted.  It  is  admitted  that  the  man  died  on  the  day  in  ques- 
tion. It  is  admitted  that  due  proof  of  death  was  made,  and  the 
admission  is  such  as  to  dispense  with  the  exhibition  of  the  proof, 
and  all  these  admissions  are  made  in  what  are  technically  called 
the  pleadings,  that  is  to  say,  the  written  declarations  of  the  par- 
ties and  the  defendant.  The  insurance  company  alleges  that  the 
insured  died  by  his  own  act,  and  the  policy  by  its  express  terms 
is  null  and  void  if  he  died  by  his  own  act  or  hand,  whether  sane 
or  insane ;  and  the  defendant  asks  me  to  give  you  instruction  in 
a  point  of  law  that  each  of  the  policies  sued  on  was  issued  to  and 
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accepted  by  the  insured,  with  the  express  condition  and  agree- 
ment that  if  the  insured  died  by  his  own  act  or  hand,  whether 
sane  or  insane,  then  the  policies  should  be  null  and  void ;  and  I 
am  asked  to  say  to  you  that  if  you  believe  on  the  testimony  that 
Monroe  Snyder  died  by  his  own  act  or  hand,  then  the  plaintiff 
cannot  recover  anything  for  any  of  the  policies  except  the  pre- 
miums paid  upon  the  policies,  to  wit,  a  certain  sum  of  money, 

I  afiSxm  that  proposition,  and  give  you  the  instruction  as  re- 
quested. 

ft  is  admitted  that  the  defendant  has  assumed  and  taken  on  it- 
self the  burden  of  proving  the  theory  to  your  reasonable  satisfac- 
tion, that  this  man  died  by  his  own  act  or  hand,  —  in  other  words, 
that  the  death  was  caused  by  suicide  ;  and  the  question  or  ques- 
tions are  whether  the  evidence  is  incompatible  with  the  contention 
on  either  side,  —  on  one  that  it  was  suicide,  and  on  the  other  side 
that  it  was  murder.  If  the  evidence  is  incompatible  with  one 
and  compatible  with  the  other  theory,  of  course  your  verdict  will 
be  found  without  difficulty,  if  you  reach  that  conclusion.  But  if 
it  is  difficult  to  find  any  such  simple  view  of  the  case  justly,  and 
it  becomes  necessary  to  weigh  opposing  theories  one  against  the 
other,  then  you  are  to  make  an  effort  of  reason  to  assume  the 
different  contingencies  that  are  to  be  considered,  to  say  how  one 
or  the  other  is  compatible,  or  more  compatible,  with  murder  or 
with  suicide,  —  what  the  difficulties  are  of  adopting  the  opposing 
theory,  —  and  in  doing  so,  gentlemen,  you  are  not  (I  undertake 
to  give  you  advice  in  the  matter  justly,  not  mine)  to  get  rid  of 
your  duty  by  sheltering  yourselves  behind  a  doubt.  There 
should  be  a  plain,  manly  effort  to  resolve  doubts,  and  when  a 
doubt  is  once  resolved,  as  I  have  often  said  in  this  court,  it  is  no 
longer  a  doubt.  It  is  our  duty  to  grapple  with  doubts,  and  to  re- 
solve them  if  we  can ;  and  not  to  say,  oh,  that  is  a  doubt,  and  I 
will  find  it  in  a  particular  way,  and  get  rid  of  aU  difficulty,  and  a 
solemn  duty.  You  wiU  have  to  grapple  with  several  in  this  case, 
gentlemen ;  try  to  resolve  doubts  to  the  best  of  your  abiUty.  If 
finally  you  cannot  resolve  doubts,  and  the  case  is  so  obscure  that 
it  cannot  be  cleared  up,  then  you  may  at  least  consider  on  whom 
the  burden  of  proof  lies ;  and  if  there  is  a  failure  of  that  party 
to  relieve  itself  of  the  burden  of  proof,  then  it  may  become  your 
duty  to  find  a  verdict  upon  that  ground,  but  it  is  the  very  last 
standard  duty  which  ought  to  govern  your  consciences. 
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The  insured  is  described  in  the  policies  as  a  retired  merchant. 
We  have  no  account  of  his  business  before  1866,  when  he  had  an 
agency  for  a  slate  company,  and  since  that  time  we  have  some 
evidence  of  how  he  was  engaged,  and  it  is  reasonable  from  the 
description  of  him  in  the  policy  and  the  other  evidence,  to  as- 
sume that  he  had  some  years  before  retired  with  what  may  then 
have  been  supposed  a  competency. 

Now  if  Monroe  Snyder  retired  before  the  civil  war  with  his 
competency,  say  a  dwelling-house  with  a  stable  and  a  one-horse 
carriage,  —  large  double  dwelling-house,  —  able  to  fit  his  son  out 
in  the  neighboring  apothecary  establishment,  and  perhaps  worth, 
if  clear  of  incumbrances,  16,000  or  more  dollars,  as  it  is  alleged, 
with  what  investments  we  do  not  know,  he  might  have  been  liv- 
ing very  comfortably,  and  have  found  a  sad  change  when  the  ex- 
penses of  living  were  doubled ;  and  it  is  not  surprising,  if  the 
increase  of  expenditures  was  leading  to  a  gradual  diminution  of 
capital  and  income,  that  this  gentleman  should  have  resorted  to 
speculation  to  make  up  the  deficiency ;  and  in  a  letter  or  confi- 
dential writing  to  his  son  which  he  left  behind  him,  and  which  I 
shall  quote  often  as  I  proceed,  he  says  to  the  son  :  "  You  know 
that  I  always  tried  to  do  the  best  I  could,  but  oftentimes  where  I 
thought  I  could  make  something,  I  lost."  He  seems  to  have,  in 
other  words,  entered  into  speculation.  He  appears  to  have  been 
a  kind-hearted  man,  irresolute,  and  easily  influenced  by  others ; 
the  same  letter  shows  that.  He  says  :  "  Don't  do  as  I  have  done ; 
don't  let  people  talk  you  into  anything,  to  go  security,  or  indorse 
notes  to  the  banks,  and  all  sorts  of  such  things."  Then  he  says: 
"Whatever  you  do,  don't  let  people  belie  you,  or  lie  you  in 
things  as  they  did  me." 

I  suppose  he  means  lie  you  into  speculations  ;  that  is  my  judg- 
ment of  the  meaning  from  what  he  says.  "  Do  the  best  you  can, 
but  never  go  security  for  anybody,  nor  ever  indorse  a  note  for  no 
man,  no  matter  who  he  is.  If  you  manage  right  you  can  get 
along  without  asking  anybody  to  go  security  for  you  or  to  indorse 
for  you."  Then  he  warns  him  against  speculating  in  corpora- 
tion stocks  :  "  Keep  out  of  these  companies,  for  it  is  worth  noth- 
ing to  be  in  these  large  companies.  Be  very  careful  that  you 
don't  get  cheated  so  much,  and  don't  let  people  talk  you  into  all 
these  things."  Then  again  :  "  If  anything  should  happen  to  me, 
sell  my  interest  in  all  those  iron  miaes  or  ore  leases ;  it  is  too  ex- 
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pensive,  and  very  risky  business  ;  and  don't  listen  to  what  other 
people  teU  you,  and  tend  well  to  your  store."  Then  he  says 
again :  "  Stay  out  of  these  companies  ;  never  go  in  a  company  of 
no  kind,  for  it  is  worth  nothing  to  be  in  these  companies,  but  you 
are  old  enough  to  look  a  little  ahead;  and  don't  spend  much 
money  on  them  iron  ore  leases  ;  if  you  can  get  a  little  something 
for  them,  sell ;  and  if  not,  let  Jihem  run  out,  and  don't  spend 
much  money  on  them,  for  it 's  very  risky  business,  —  lottery 
business,  as  Mr.  Jacob  Herstand  said."  There  is  a  good  old 
German  name,  gentlemen.  Then  he  says :  "  So  now,  Lewis, 
keep  out  of  these  things,  as  I  told  you  often."  That  passage 
struck  me.  It  seems  that  he  had  then  had  such  conversations  with 
his  son.  "  As  I  told  you  often,  because  it  is  worth  nothing  ;  this 
mining  is  very  risky  business  ;  don't  spend  any  money  on  them 
leases  what  I  hold;  if  you  can  get  anything  for  them  sell  them  ; 
if  not,  let  them  run  out,  particularly  the  one  at  David  McCrea's, 
where  Tinsman  is  inWested,  for  I  don't  think  he  is  much  better 
than  Lynn,  and  Coffin  is  about  the  same,  and  if  you  are  a  part- 
ner you  are  in  for  the  debts  if  she  makes  any."  This  writing 
corroborating  all,  he  remarks :  "  I  will  try  and  get  you  out  of 
all  these  things,  and  stay  out.  If  I  do  something  I  will  do  it 
alone  hereafter." 

Now,  gentlemen,  I  have  read  these  passages  because  they  give 
you  a  sort  of  biography  or  history  of  this  man,  and  the  ordinary 
result  I  think  appears  in  the  inventory  of  the  estate  after  his 
death,  that  his  available  funds  had  been  diminishing,  while  his 
speculative  investments  were  increasing. 

He  says  :  "  If  I  could  "  — this  is  the  ordinary  result,  I  think, 
what  I  am  about  to  read,  of  speculation  to  retrieve  diminished 
capital  and  income  —  he  says,  "  If  I  could  turn  things  into  money 
what  I  would  like  to  sell,  I  could  shift  it  around  ;  but  there  is  no 
sale  for  nothing  at  present." 

Thus  he  was  going  behindhand,  and  unless  he  could  make 
profits  out  of  these  speculations,  at  least  it  is  not  for  me  but  for 
you  to  say  whether  that  is  the  proper  meaning  of  the  letter.  In 
the  mean  time  what  had  he  done  ?  He  had  insured  his  life,  and 
he  says  of  that,  —  and  he  writes,  I  think,  like  a  simple-hearted, 
natural  man,  —  he  says  :  "  I  am  insured  too  much  ;  it  costs  me 
too  much  money  to  keep  it  up,  or  to  pay  the  premiums,  but  I  am 
in  now,  I  wiU  keep  it  up  if  I  can."     He  says  for  that  purpose, — 
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that  is  to  pay  the  debts,  —  "I  insured  so  much  that  all  my  debts 
can  be  paid." 

Now,  gentlemen,  this  was  not  after  the  old  fashion  of  Beth- 
lehem ;  it  was  incongruous  to  the  locality  and  with  the  olden 
time,  and  it  was  entirely  incongruous  with  the  educational  opin- 
ions or  feelings,  it  I  might  so  state,  of  the  deceased  man  himself. 
There  are  some  curious  traits  of  the  old  German,  hard  money, 
economical  feeling,  which  he  would  have  liked  to  have  made 
the  rule  of  his  conduct,  and  I  will  remind  you  of  what  no  doubt 
attracted  your  attention.  He  had  a  safe,  as  you  recollect ;  it  has 
often  been  referred  to.  Now,  in  that  safe  it  appears  that  there 
was  money  which  he  had  put  apart,  belonging  to  two  deceased 
children.  There  was  gold  $115,  silver  191.33,  making  f206.33, 
and  the  safe  was  worth  f 40,  and  here  was  a  gentleman  whose 
debts  and  assets  are  discussed  by  units  of  ten  thousand  dollars  by 
counsel,  and  twenty,  thirty,  and  sixty  thousand  dollars  of  insur- 
ance, and  so  forth. 

Now,  he  writes  to  his  son  Lewis,  "  Keep  that  safe,  and  the 
gold  and  silver  money  what  is  in  the  safe  ;  keep  that  without 
fail."  Then  he  repeats  :  "  Don't  let  that  safe  go  to  strangers  ; 
keep  that,  and  keep  the  silver  and  gold  money  which  is  in  it,  — 
the  $206. 

Now,  gentlemen,  there  is  another  thing  showing  the  old-fash- 
ioned way  of  this  man,  as  he  probably  was  when  he  became  a  re- 
tired merchant,  expecting  it  to  be  enough  for  his  old  age.  His 
son,  you  recollect,  he  set  up  in  business,  —  at  least  that  is  the  fair 
inference  from  the  evidence. 

Now,  as  I  understand  the  passage  in  this  letter,  when  that  son 
was  able  to  pay  to  the  father  the  advance,  he  paid  it,  and  the  fa- 
ther gave  him  a  receipt  for  it,  and  when  the  father,  expecting  to 
die  insolvent  unless  his  affairs  were  retrieved,  referred  to  that 
transaction  in  this  letter,  he  was  afraid  the  creditors  might  con- 
sider it  a  defence,  and  he  refers  the  son  to  the  receipt.  He  says : 
"  You  will  also  find  a  receipt  for  your  stock  in  the  drug  store,  so 
you  can  hold  that ;  perhaps  my  creditors  might  try  to  get  hold  of 
it ;  that  shows  that  you  paid  me  for  it." 

Now,  I  read  that  naturally,  not  as  anything  wrong,  or  as  any- 
thing that  the  creditors  would  have  a  right  to  take  hold  of,  but 
as  what  creditors  through  mistake  might  think  they  had  a  right 
to  take  hold  of ;  and  he  says :  "  You  have  paid  me  for  it,  and  there 
is  the  receipt." 
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So  here  was  this  old-fashioned,  hard-money  man,  who  kept  his 
son  in  good  habits  of  not  squandering  advances,  but  keeping  to 
quaint  economical  ways  while  he  was  making  money,  found  him- 
self involved  in  a  vortex  of  speculation,  and  what  was  to  his  good 
old  German  notions  an  awful  state  of  things  to  contend  with. 
That  is  the  way  I  look  at  his  condition.  It  is  for  you  to  say 
whether  it  is  correct.  It  may  not  have  been  so  bad.  It  is  very 
probable  that  his  condition  was  not  anything  like  as  bad  as  he 
thought,  if  the  arguments  of  counsel  and  the  evidence  are  cor- 
rect ;  but  as  he  looked  at  it,  it  was  embarrassed. 

The  counsel  for  the  plaintiff,  on  the  contrary,  say  that  this 
only  meant  that  he  was  afraid  that  the  property  would  be  sacri- 
ficed, and  that  then  the  life  insurance  would  be  necessary  to  pre- 
vent it,  and  so  forth.     The  jury  will  say. 

Now,  we  have  had  this  deceased's  man's  character  assailed  most 
violently  on  one  side,  and  praised  most  emphatically  and  elo- 
quently on  the  other  side.  I  rather  think  the  arguments  are  about 
equally  mistaken,  gentlemen,  and  that  like  most  human  beings 
he  had  his  faults ;  they  may  have  been  very  great  faults ;  and 
like  most  human  beings  he  had  his  good  quahties,  and  that  the 
good  qualities  were  commendable,  and  the  faults  and  the  weak- 
nesses were  to  be  viewed  with  indulgence  so  far  as  he  was  con- 
cerned, and  with  rigidity  for  the  sake  of  justice  so  far  as  others 
are  concerned ;  and  that  is  the  view  we  have  to  take,  or  that 
ought  to  be  taken  of  most  of  us  after  we  are  dead,  and  it  don't 
do  to  assail  a  man  because  his  standard  is  not  in  one  respect  that 
of  the  highest,  nor  to  praise  him  to  the  skies  in  other  respects. 
He  seems  to  have  had  an  unassailable  point  of  self  respect,  if  we 
are  to  judge  of  the  memorials  he  has  left  behind. 

Then  he  had  another  matter  in  charge  for  which  he  was  very 
much  to  blame,  but  that  is  not  the  question  under  trial  here.  He 
had  used  —  what  at  the  time  probably  was  not  a  very  large  amount 
—  the  money  of  three  young  women  to  whom  he  was  guardian  ; 
he  had  kept  the  accounts  carefully,  and  we  have  every  reason  to 
believe  faithfully,  as  to  the  mere  writings,  and  they  were  in  the 
safe,  showing  exactly  what  he  owed ;  but  he  had  used  the  money, 
and  he  was  technically  in  the  relation  [of  debtor]  —  counsel  say 
he  was  morally  in  a  worse  relation — but  as  I  stated,  we  are  not 
trying  him  for  that. 

Now,  he  had  a  strong  desire  to  see  justice  done  to  these  people. 
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The  amount  of  his  deficiency  we  know  exactly :  for  Owen  Beil's 
child,  as  he  calls  her,  he  was,  with  interest,  $2,303.89  in  arrears ; 
and  for  Louis  Berkenstock's  two  little  girls,  1945.93,  making  say 
13,249.82. 

Then  again,  gentlemen,  there  is  what  I  think  deserves  atten- 
tion :  he  had  no  doubt  stated  in  these  policies  —  there  is  some 
evidence  of  it  I  think  in  the  letter,  and  he  had  observed  on  this 
probably  as  of  more  importance  in  another  relation  than  appears 
yet  —  that  the  money  was  payable,  for  he  had  so  made  it,  to  his 
son  and  his  wife  respectively.  You  recollect  the  form  of  the 
policy.  Now,  he  seems  to  have  been  afraid  these  creditors  would 
not  get  that  money  from  the  form  of  the  insurance,  and  this  was 
a  thing  that  he  did  not  mean  to  permit  if  he  could  help  it.  He 
meant  that  these  insurances  should  go  first  to  pay  his  debts ;  that 
is  part  of  the  case ;  that  is  of  twofold  importance,  not  merely  for 
the  introductory  purpose  I  am  citing  it  for  now,  but  for  an  arbi- 
trary purpose. 

He  says :  "  Pay  all  my  debts,  for  I  borrowed  some  money  to 
pay  the  premiums  on  the  insurance,  so  that  my  creditors  could 
perhaps  get  hold  of  insurance ;  and  if  they  could  not,  pay  all  my 
debts  and  be  a  man,  so  that  nobody  can  say  that  they  lost  money 
on  your  father.  You  can  pay  all  my  debts  and  hold  the  property 
if  you  can  get  the  money  out  of  the  insurance  companies,  and  have 
money  left.  But  when  you  get  the  money  out  of  the  insurance 
companies,  if  it  ever  should  happen  so,  don't  think  you  would 
keep  the  money  and  not  pay  the  debts." 

Now,  gentlemen,  this  was  the  man,  and  such  were  his  ordinary 
relations,  and  I  do  not  think  that  we  can  do  our  duty  to  this  case 
without  in  some  measure  looking  at  these  considerations.  I  don't 
mean  to  say  that  the  man  did  not  contemplate  suicide,  but  not  at 
the  time  and  in  the  manner  imputed  to  him. 

Let  us  look  carefully  at  this  case  and  see  whether  he  meditated 
suicide  at  the  time  and  in  the  manner  imputed  to  him. 

The  case  as  opened  by  the  defendants  was  that  the  deceased 
made  the  insurance  vrith  the  view  to  suicide  —  with  the  premedi- 
tation to  commit  suicide.  I  think  the  evidence  refutes  that  wholly. 
In  the  first  place,  that  I  don't  think  so  much  of,  for  the  insurance 
agents  disprove  it  as  far  as  they  can.  They  say  they  forced  this 
insurance  on  him,  that  they  tempted  him  to  it.  These  are  not 
their  words,  but  the  substance  of  what  they  testified ;  that  they 
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accommodated  him  in  order  to  increase  the  amounts,  and  if  they 
had  hot  approached  him  he  would  not  have  insured  as  much  as  he 
did ;  but  he  appears  to  have  driven  a  close  bargain  with  them, 
and  have  required  the  temptation  of  an  abatement  of  $25  from 
some  $500  more  or  less  of  premium,  and  to  have  had  indulgence 
offered  by  taking  notes.  He  seems  to  have  required  quarterly 
instead  of  annual  payments,  and  especially  the  two  insurance 
agents  certainly  say  that  as  a  general  matter  they  pressed  the 
subject  on  him,  and  that  he  generiilly  was  reluctant,  but  I  think 
we  have  much  more  conclusive  evidence  than  that.  We  have  to 
take,  gentlemen,  this  letter  or  confidential  letter  as  a  whole ;  if  it 
is  used  against  him  it  must  be  used  for  him. 

Now,  you  will  recollect,  gentlemen,  that  he  in  this  paper  en- . 
joined  particularly  on  his  son  to  take  no  advantage  of  the  form  of 
the  insurance  in  order  to  avoid  the  payment  of  the  debts,  but  to 
be  a  man  and  pay  them. 

Now  the  last  of  these  insurances  is  made  payable  to  the  wife. 
What  does  that  mean  ?  Did  he  then  contemplate  suicide  with  a 
view  to  pay  his  debts,  and  afterward  [aid]  his  family?  Let  me 
be  understood.  This  paper  was  written,  the  whole  of  it,  after  the 
13th  of  January,  when  the  last  insurance  was  made ;  that  is  evi- 
dent from  its  contents.  How  it  came  after  we  don't  know,  except 
that  it  was  finished  the  day  before  he  died.  Now,  after  the  13th 
of  January,  when  the  last  insurance  was  effected,  he  wakes  up  to 
this  firm  conviction  that  his  creditors  would  not  get  this  mouey. 
Did  he  wish  that  ?  On  the  contrary,  he  takes  every  measure 
that  a  man  can  that  his  creditors  may  get  the  money.  He  there- 
fore would  have  made  that  last  policy  not  in  the  name  of  his  wife, 
not  even  in  the  name  of  his  son,  but  he  would  have  made  it  in 
his  own  name,  so  that  his  creditors  would  have  got  it. 

Now  I  do  not  know  whether  you  agi'ee  with  me,  gentlemen, 
but  I  don't  think  it  is  fair  to  take'  that  last  letter  of  his,  and  tear 
it  up  and  spit  upon  it,  to  use  a  vulgar  expression.  He  says  in 
that,  that  the  insurances  were  for  his  creditors,  not  for  his  family. 
If  he  had  meditated  suicide  when  he  wrote  that  letter  and  made 
those  policies,  the  money  would  have  been  payable  so  that  his  ex- 
ecutors could  have  got  it  for  the  creditors  —  at  least  so  it  strikes 
me.  You  will  decide  for  yourselves  ;  but  I  think  this  important 
only  for  this  reason,  for  the  sake  of  truth.  It  is,  for  the  decision  of 
the  case,  of  no  importance  whether  he  afterward  conceived  the  idea 
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of  suicide,  or  entertained  it  when  the  insurance  was  effected.  It 
is  the  same  thing  in  the  legal  result,  but  it  is  important  that  we 
should  get  at  the  truth  by  whatever  means,  because  if  we  get 
upon  the  path  by  untruthful  means,  we  get  off  the  track  and 
don't  know  where  we  shall  lose  ourselves,  and  for  that  reason  I 
have  thought  it  my  duty  in  this  painful  case  to  do  justice  to  this 
man's  memory,  for  he  has  an  awful  account  to  settle  of  debts,  and 
in  this  respect  I  think  injustice  has  been  done  him,  and  that  there 
is  not  the  least  ground  to  impute  to  him  an  intention  to  take  his 
life  when  he  made  the  last  of  these  insurances  ;  but,  as  I  said  be- 
fore, that  is  not,  I  think,  the  question.  The  true  question  is 
whether,  after  that  last  policy  was  effected,  this  man,  considering 
the  desperate  condition  of  his  affairs  if  he  lived,  and  the  favor- 
able condition  to  his  family  if  the  insurances  were  received  by 
them,  did  not  conceive,  but  meditate  with  more  or  less  of  resolu- 
tion, the  thought  of  taking  his  own  life.  If  that  is  made  a  sub- 
ject of  serious  inquiry,  —  and  I  think,  gentlemen,  that  it  is,  —  if 
you  go  into  probabilities  much  more  probable,  that  when  this  sim- 
ple-hearted man,  as  I  think  he  seems  to  have  been,  found  himself 
in  this  vortex  of  difficulties,  not  able  to  look  his  affairs  in  the  face 
—  when  he  saw  that  he  had  the  insurance  to  this  large  amount, 
that  the  thought  or  temptation,  or  whatever  it  may  be  called, 
may  have  come  into  his  mind,  and  that  is  the  inquiry  which  we 
must  approach  with  candid  and  serious  thought. 

Now  here  the  evidence  is  twofold :  — 

First.  The  letter  ;  and 

Secondly.  The  occurrences  which  immediately  preceded  and 
followed  it. 

When  I  say  immediately  preceded,  I  say  immediately  preceded 
the  last  stage  of  it. 

Gentlemen  of  the  jury,  this  paper  is  not,  independently  of  its 
particular  contents,  of  an  extraordinary  kind,  as  I  can  see,  at  all. 
I  mean  to  say  that  there  is  nothing  surprising  in  a  man's  leaving 
confidential  directions  to  his  only  son  and  heir,  as  to  what  shall 
be  done  after  he  is  dead  —  the  sort  of  directions  that  are  not  to 
go  into  a  will.  I  suppose  there  are  few  men  in  this  court-room, 
and  probably  few  on  the  jury,  who  have  not  had  large  experience 
of  such  papers.  Men  give  special  directions  which  don't  concern 
the  world  at  large.  I  am  not  now  speaking  of  this  paper  in  par- 
ticular, I  am  only  speaking  of  the  character  of  such  documents. 
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These  are  among  the  most  diflBcult  questions  that  lawyers  have  to 
meet,  as  to  whether  such  post-mortuary  documents  are  testamen- 
tary or  not.  That  is  to  say,  they  must  be  proved  as  such,  or  may 
be  kept  as  confidential  papers.  There  is  nothing  in  a  direction 
to  keep  such  a  paper  secret,  unless  the  confidence.  There  is 
nothing  extraordinary' in  all  that,  that  I  can  see;  but,  gentlemen, 
in  order  to  get  rid  of  the  prejudice  that  ought  not  to  attach  to 
the  subject,  I  have  made  these  rema,rks,  because  I  don't  mean  to 
Bay  that  the  paper  is  one  which  you  can  get  rid  of  in  this  way, 
but  I  do  wish  a  just  and  proper  and  unprejudiced  introduction 
to  it. 

Now,  there  are  two  views  of  this  paper,  called  a  letter.  One 
is  that  it  was  a  post-mortuary,  confidential  communication  to  the 
son  and  heir  ;  the  other,  that  it  was  a  letter  of  one  contemplating 
suicide ;  and  there  is  a  third  view,  perhaps,  that  it  was  partly  each, 
and  that  it  was  the  production  of  a  man  who,  though  he  contem- 
plated suicide,  was  irresolute  in  writing  it,  and  afterward  as  to 
executing  the  purpose.  He  certainly  speaks  in  this  paper  of  what 
he  was  to  do  if  he  were  to  live  and  go  on  in  the  world.  He  cer- 
tainly speaks  in  the  other  parts  of  it  that  he  was  to  go  out  of  the 
world  very  soon,  with  violence.  It  is,  it  seems  to  me,  a  paper  of 
a  man  who  seems  to  be  vacillating  between  contending  purposes. 

Now,  the  parts  which  I  have  heretofore  read  of  this  paper  are 
principally,  if  not  altogether,  consistent  with  it  in  one,  sense,  for 
they  bear  on  the  question  of  insolvency,  you  recollect ;  then  I 
shall  not  repeat  them,  and  therefore  you  will  bear  that  in  mind. 

Now,  of  the  parts  which  I  have  not  I'ead  there  are,  we  may  say, 
two  divisions.  One  of  matter  apparently  quite  innocent,  and  the 
other  of  matter  which  seems  to  indicate  a  purpose  to  take  his  own 
life  —  whether  a  definite  resolution,  or  an  indefinite  or  undefined 
one  will  be  for  you  to  consider  if  it  becomes  important. 

You  have  looked,  at  my  request,  in  the  early  stage  of  this  case, 
at  the  signatures  of  the  three  stages  of  this  paper.  It  is,  I  think, 
both  from  the  contents  of  the  papers  themselves,  and  from  one  of 
the  signatures  —  there  are  three  places  where  it  is  signed  —  evi- 
dent that  this  paper  was  written  at  intervals. 

When  the  first  stage  of  it  was  penned  nobody  can  conjecture, 
except  we  all  know  it  was  after  the  13th  of  January.  Of  that 
fact  there  can  be  no  doubt.  We  also  know  the  last  of  it  was  fin- 
ished either  on  the  night  of  the  20th  of  February,  or  the  morning 
of  the  21st. 
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Well  now,  as  I  said  before,  there  are  a  great  many  matters  any 
of  which  are  only  material  on  the  question  of  insolvency.  There 
are  others  [for  consideration] ,  because  I  do  not  want  to  leave  any 
part  of  this  paper  unconsidered. 

He  says  :  "  Lewis,  if  God  calls  me  away,"  which  we  all  under- 
stand in  German  phrase  to  heaven,  "  If  God  calls  me  home  and 
away  from  you  and  mother,  you  must  do  the  best  you  can.  First 
of  all,  be  kind  to  mother,  and  whatever  you  do,  see  that  she  is' 
well  cared  for." 

Very  proper  for  a  letter  for  his  son,  gentlemen,  after  death. 

That  passage  about  insurance  companies  I  mention  in  another 
connection  afterward. 

Then  he  says:  "About  keeping  the  insurance  policies  up,  you 
can  do  as  you  please  or  as  you  think  best." 

Then  he  says  :  "  Lewis,  I  think  I  told  you  the  Penn  Mutual 
Life  Insurance  Company  holds  a  mortgage  of  f5,000  on  our 
house,  for  which  they  hold  one  of  my  insurance  policies  for 
$5,000  as  collateral  security.  I  have  the  paper  in  the  safe  which 
shows  it,  and  the  receipts  that  I  paid  the  premium  on  it ;  they 
also  hold  fire  insurance  policy  as  collateral  security,  which  is 
transferred  to  them.  You  must  see  that  it  comes  all  right.  Jonas 
Snyder  holds  the  fire  insurance  policy  on  the  drug-store  building 
as  collateral  security  for  Mr.  Taylor's  mortgage.  That  policy  is 
not  transferred.  I  have  a  receipt  in  the  safe  from  Jonas  Snyder. 
Lawyer  Stout,  at  Easton,  is  the  agent  for  the  fire  insurance  com- 
pany where  the  drug-store  property  is  insured  in.  Mrs.  Reader, 
at  Easton,  holds  the  insurance  policy  on  your  stock  as  collateral 
security  for  the  $1,000  what  Shoemaker  had  loaned  of  her. 
Lawyer  Reeder  attends  to  her  business,  so  that  you  can  find 
everything,  and  try  to  straighten  it  up  for  God's  sake." 

"  Lewis,  I  think  "  —  one  of  these  is  in  the  first  stage,  the  other 
in  thp  second  stage ;  now  I  come  to  what  occurs  in  the  third 
stage  —  "Lewis,  I  think  it  would  be  best  if  something  should 
happen  with  me  if  you  would  get  everything  appraised  and  sell 
it." 

Here  you  will  observe,  gentlemen,  what  I  am  about  to  read 
shows  that  he  changed  his  purpose.  When  he  wrote  the  firsb  of 
these  three  parts  he  thought  they  would  keep  the  property  and 
pay  the  debts  out  of  the  policies. 

He,  in  the  third  stage,  the  third  division  of  the  third  part, 


438  PENNSYLVANIA. 

Snyder  ».  Mutual  Life  Insurance  Company. 

changed  his  mind,  and  thinking  things  not  hkely  to  be  quite  as 
favorable  as  he  thought  at  first,  he  thinks  they  had  better  sell, 
and  he  says  :  — 

"  Lewis,  I  think  it  would  be  best,  if  something  should  happen 
with  me,  if  you  would  get  everything  appraised  and  sell  it." 

Then  again  he  says :  "  Lewis,  if  mother  ever  gets  money  of 
the  insurance  companies,  if  she  liyes  longer  than  I  do,  you  must 
take  care  of  it,  for  she  can't,  and  don't  let  her  lend  out  unless  you 
see  it.  If  you  put  it  in  a  good  national  bank,  I  think  that  is  the 
safest,  or  take  the  first  mortgage  on  real  estate." 

Then,  gentlemen,  he  goes  on  :  "  Lewis,  I  settled  up  everything 
with  Lynn ;  he  is  to  pay  everything  we  owe  over  in  Jersey." 

Then  he  describes  his  first  settlement,  and  he  closes  up  with 
Lynn  over  again  :  — 

"  If  anything  should  happen  with  me  —  I  hope  it  won't,  but 
we  don't  know,  for  life  is  uncertain,  but  death  is  certain  —  Lynn 
must  pay  everything  what  I  owe  in  Jersey  for  lumber  and  work, 
and  for  hauling  the  ore,  and  Kline's  royalty  and  Kline's  timber, 
and  everything,  before  he  can  get  them  notes  what  he  left  me  as 
collateral  security.  I  also  gave  him  that  lease  there  at  Kline's 
what  I  had  on  Henry  R.  Keuntz's  land,  otherwise  I  could  not 
settle  with  him." 

Now,  gentlemen,  I  have  detained  you  with  this  apparently 
prosy  reading  even  of  these  passages,  because  I  have  desired  to 
keep  together  what  is,  as  far  as  the  subject  goes,  just  what  the 
man  might  write  confidentially  without  any  unfavorable  imputa- 
tion ;  but  the  paper  unfortunately  contains  a  great  deal  more,  and 
I  will  ask  now  your  attention  to  the  parts  of  it  which  seem  to 
import,  or  may  be  contended  to  import,  that  he  intended,  or  ex- 
pected, or  contemplated  an  early  and  violent  death. 

,  The  heads  of  the  argument  on  this  subject  are  several,  one 
that  in  which  concealment  is  enjoined.  Now,  gentlemen,  this,  I 
repeat,  is  unimportant,  unless  it  is  made  out  that  there  is  some- 
thing to  conceal.  Merely  directions  to  the  son  that  this  paper 
was  not  to  be  exhibited,  unless  there  is  something  in  it  which 
gives  effect  to  that  direction,  I  have  said,  would  be  dealing  very 
unfairly  with  what  men  leave  behind  them  for  their  families. 
There  is,  however,  I  observe,  as  I  shall  read  presently  those  parts 
of  the  letter,  frequent  expressions  of  apprehension  of  death  — 
early  death.     There  is  also  an  indication  of  doubt  as  to  getting 
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money  from  the  insurance  companies.  There  is  also  an  indica- 
tion of  an  early  time  of  anticipated  settlement  of  dependencies, 
but  that  is  fully  answered  by  other  passages  which  look  to  the 
future  as  though  he  was  going  to  live. 

Now,  with  this  long  preface,  I  will  read  and  comment  upon 
the  remaining  part  of  the  paper  :  — 

"  Lewis,  sometimes  I  feel,  and  it  appears  to  me  that  I  won't 
be  here  with  you  and  mother  in  this  world  long  any  more,  but 
we  don't  know  what  God  will  let  happen  with  us,  but  we  have  to 
submit.  I  don't  hope  to  get  killed  or  die  soon,  but  sometimes  I 
feel  and  think  that  I  would  not  be  in  this  world  long  any  more. 
Lewis,  if  God  calls  me  home  or  away  from  you  and  mother,  you 
must  do  the  best  you  can.  First  of  all,  be  kind  to  mother,  what- 
ever you  do,  and  see  that  she  is  well  cared  for." 

The  word  "  hope  "  has  been  commented  upon  and  explained 
as  in  this  man's  natural  language,  and  his  family  appears  to  have 
been  German ;  they  seem  to  have  spoken  German  as  far  as  we 
can  learn,  and  the  word  "  hope,"  in  the  German  parlance,  is  said 
to  mean  nothing  more  than  "  expect."  You  will  say  what  mean- 
ing you  attribute  to  it,  but  it  is  not  to  be  expected  that  he  would 
write  such  a  letter  that  his  son  would  understand  that  he  meant 
to  commit  suicide.  It  would  be  couched  at  least  so  that  that 
would  not  be  exhibited  in  it. 

Then  he  says  what  is  more  important :  "  Lewis,  I  have  my  life 
insured  for  $65,000  altogether ;  for  |20,000  in  the  Penn  Mutual 
Life  Insurance  Company  of  Philadelphia,  and  for  $30,000  in  the 
Mutual  Life  Insurance  Company  of  New  York,  and  for  |10,000 
I  have  an  accidental  policy  in  the  Hartford  Company  of  Connec- 
ticut, and  $5,000  in  the  Mutual  Protection  Life  Insurance  Com- 
pany of  Philadelphia,  which  is  for  the  benefit  of  mother ;  $5,000 
in  the  Penn  Mutual  is  for  mother,  and  $10,000  in  the  Mutual 
Life  of  New  York  is  for  mother.  All  my  other  insurance  is  for 
your  benefit.  If  anything  should  happen  with  me,  Lewis,  get  the 
money  out  of  the  insurance  companies,  for  they  have  to  pay  it. 
The  agents  of  the  companies  I  insured  in  will  assist  you." 

Now  there  is  nothing  surprising  or  evil  in  his  telling  his  son  that 
he  had  effected  this  insurance,  and  that  the  son  must  get  the 
money;  but  the  manner  in  which  the  subject  is  recurred  to  after- 
ward is  important,  and  the  passage  I  have  read  is  perhaps  in  one 
respect  very  important,  but  that  is  more  for  your  consideration 
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than  for  mine.  He  refers  to  the  whole  of  the  insurance  as 
amounting  to  §65,000,  which  he  looks  to  as  a  fund  for  the  pay- 
ment of  his  debts.  Now  he  includes  in  that  115,000,  as  I  under- 
stand it,  or  $10,000  as  it  is  admitted,  of  insurance  against  acci- 
dents. If  he  did  not  contemplate  a  violent  death,  would  he  have 
reasonably  considered  that  as  a  part  of  the  available  funds  of  his 
estate  ? 

Now,  gentlemen,  I  don't  want  to  put  that  as  a  hair-splitting 
remark  from  a  lawyer,  as  it  may  be  regarded,  but  I  want  you  to 
look  at  it  as  a,  matter  of  common  sense  ;  would  a  man  who  would 
look  to  something  out  of  the  common  course  as  the  cause  of 
death,  speak  of  an  insurance  against  accidents  in  the  same  cate- 
gory with  the  insurance  that  must  be  paid  at  all  events,  and  sum 
them  up  as  one  whole  as  a  fund  to  pay  his  debts  with  ?  The  an- 
swer to  it,  however,  is  that  there  was  enough  without  the  policy 
against  accident.  But  is  that  a  satisfactory  answer  ?  Don't  it 
still  remain  that  whether  there  was  enough  or  not  he  looked  upon 
it  as  a  fund  to  come  into  the  hands  of  his  executors  ?  It  is  for 
you  as  a  matter  of  common  sense  to  say  how  it  strikes  you,  and 
you  will  take  it  for  what  it  is  worth.  I  have  not  been  quite  satis- 
fied with  the  explanation  of  it,  but  you  may  be. 

"  Lewis,  don't  show  this  paper  to  anybody  ;  whatever  you  do, 
don't  let  any  person  see  it ;  keep  it  entirely  a  secret.  If  any- 
thing should  happen  with  me,  sell  my  interest  in  all  those  iron 
mine  or  ore  leases  ;  it  is  too  expensive  and  very  risky  business  ; 
and  don't  listen  to  what  other  people  tell  you,  and  tend  well  to 
your  store.  The  insurance  companies  must  pay  the  insurance 
what  I  am  insured ;  they  can't  get  out  of  it ;  if  I  am  gone  once, 
don't  let  people  know  for  how  much  I  am  insured,  or  how  much 
I  am  in  debt.  Keep  it  as  much  secret  as  you  can,  for  not  every- 
body need  to  know,  for  it  won't  make  it  any  better ;  but  when 
you  get  the  money  out  of  the  insurance  companies,  if  it  ever 
should  happen  so,  don't  think  you  would  keep  the  money  and  not 
pay  the  debts." 

Gentlemen,  the  printer  has  put  stops  that  will  mislead  you  in 
reading  those  printed  copies.     This  is  one  of  the  places :  — 

"  If  anything  should  happen  you  can  pay  the  debts  and  have 
some  money  left,  and  keep  all  the  property  what  we  have,  if  you 
manage  it  right.  The  agents  of  the  companies  will  assist  you  in 
taking  the  affidavits  for  proof  of  death,"  and  so  on.     Also : 
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"  Lewis,  I  don't  hope  or  expect  to  die  soon,  or  get  killed ;  but 
God  only  knows,  we  can't  tell ;  life  is  uncertain,  but  death  is  cer- 
tain. About  keeping  Llewellyn's  insurance  policy  up,  if  he  lives 
longer  than  I,  you  can  do  as  you  please,  or  as  you  think  best. 
Try  and  keep  everything  as  it  is,  and  as  quiet  as  possible  ;  it  is  of 
no  use  to  let  everybody  know  how  things  are ;  I  know  if  some- 
thing should  happen  with  me,  mother  would  trouble  herself  a 
great  deal  about  it ;  if  it  should  be  the  case,  take  good  care  of  her 
whatever  you  do.  If  the  insurance  is  all  paid  you  can  get  along 
right  well,  and  I  can't  see  no  reason  why  they  won't  be  paid,  for 
the  premium  is  all  paid  on  the  policies,  and  the  companies  are  all 
good  companies." 

One  of  the  premiums  was  quarterly,  and  in  a  few  weeks  one  of 
the  quarterly  premiums  was  to  become  due.  "  Mother's  money 
you  must  take  care  what  she  gets  out  of  the  insurance  companies, 
for  she  can't ;  you  must  see,  too,  that  you  will  also  find  a  receipt 
for  your  stock  in  the  drug  store,  so  that  you  can  hold  that ;  per- 
haps my  creditors  might  try  to  get  a  hold  of  it,  but  I  don't  see 
how  they  can  if  you  have  this  receipt  —  that  shows  that  you  paid 
rae  for  it.  If  anything  happens  with  me,  settle  everything  up  all 
right  and  as  soon  as  you  can,  and  as  quiet  as  you  can  ;  the  sooner 
the  better.  If  you  sell  the  houses,  let  mother  buy  them  or  get  a 
good  friend  to  buy  them  for  her,  and  she  can  take  the  deed  and 
give  you  the  deed  again.  I  think  Henry  Beil  would  be  a  good 
man  to  buy  the  houses  for  mother  ;  you  can't  trust  anybody,  par- 
ticular no  stranger ;  perhaps  if  you  would  try  and  get  Hess  to 
buy  it,  he  would  not  let  you  have  the  half,  any ;  if  you  sell  the 
houses  for  cash  or  a  short  credit,  they  won't  come  so  high,  and 
you  can  do  that,  because  you  get  the  money  out  of  the  insurance 
companies.  If  mother  ever  gets  money  of  the  insurance  compa- 
nies, if  she  lives  longer  than  I  do,  you  must  take  care  of  it,  for 
she  can't,"  and  so  on. 

Now,  gentlemen,  I  have,  I  believe,  read  to  you,  in  one  connec- 
tion or  another,  every  word  of  this  paper,  and  at  the  hazard  of 
fatiguing  you. 

Now  there  was  an  early  time  for  the  expected  settlement  with 
the  insurance ;  that  he  had  an  idea  of  some  difficulty  about  it ; 
that  he  includes  the  policy  against  accidents  in  the  sum  of  the  in- 
surance money,  are  the  points  of  chief  importance  bearing  on  the 
question  whether  he  meditated  suicide,  in  my  opinion. 


442  PENNSYLVANIA. 


Snyder  j>.  Mutual  Life  Insurance  Company. 


In  this  immediate  connection  I  will  refer  you  to  the  interview 
with  his  sister,  Mrs.  Kresgy,  because  if  the  letter  alone  is  suffi- 
cient, or  if  it  warrants  suspicions,  they  may  be  increased  by  what 
passed  at  the  interview  with  Mrs.  Kresgy,  and  now  certainly  by 
the  occurrence  which  followed. 

Mrs.  Kresgy  was  the  widowed  sister  who  had  recently  lost  her 
husband,  and  on  whom  the  deceased  called  on  the  Thursday  be- 
fore his  death,  and  it  was  probably  the  interview  before  the  last 
of  the  third  part  of  the  letter  was  begun  —  certainly  before  they 
were  finished.  He  called  on  this  lady,  and  after  some  conversa- 
tion about  garden  seed,  he  began  talking  about  the  dreams  of 
their  parents,  having  seen  them  in  his  dreams.  He  said  he  was 
going  to  New  York  to  consult  a  physician  in  regard  to  his  hear- 
ing. He  said  it  worried  him  so  about  his  hearing,  he  was  going 
to  consult  a  doctor.  He  said  he  was  going  to  New  York,  but  if 
sopaething  should  happen  to  Mm,  folks  could  help  themselves. 
That  visit,  it  is  contended,  indicates  a  purpose  that  he  was  in 
contemplation  of  an  early  death  in  connection  with  the  intended 
visit  to  New  York.  He  did  not  shed  tears  when  he  went  away, 
and  she  says  that  after  he  got  into  the  street  he  shed  tears. 

Now,  she  says  he  often  shed  tears,  and  that  he  was  a  very  af- 
fectionate man,  and  that  he  had  spoken  of  his  parents  and  of  see- 
ing them  in  a  dream,  and  talked  with  them  ;  and  he  said  going 
so  often  on  a  railroad  he  was  afraid  of  being  hurt  on  account  of 
his  deafness. 

The  question  is,  gentlemen,  whether  anything  in  this  interview 
amounted  to  a  leave-taking  ?  It  has  somewhat  that  tendency,  ap- 
parently, but  we  might  have  heard  the  answer ;  that  it  is  only 
from  what  we  know  afterward,  a  sort  of  after-born  wisdom  that 
makes  us  attribute  importance  to  what  may  have  been  a  mere 
ordinary  occurrence ;  in  its  important  relations  I  confess  it  has 
some  bearing  on  the  question. 

But  now,  gentlemen,  let  us  consider  the  occurrence  which  fol- 
lowed, because  it  may  be  that  these  occurrences  are  such  that, 
compared  with  the  letter  and  with  the  interview  with  Mrs. 
Kresgy,  you  may  put  them  together  and  attribute  a  purpose  that 
no  one  alone  would  satisfy  you  in  attributing,  and  all  of  them  to- 
gether may  remove  a  doubt  that  you  might  have  as  to  any  one  in 
particular. 

The  occurrences  which  followed  the  letter,  if  they  form  the  in- 
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ferences  of  premeditated  suicide,  they  certainly  throw  a  great 
doubt  upon  the  question  of  the  firmness  of  any  such  resolution. 
This  man  is  said  to  have  been  a  religious  person.  He  certainly 
was  a  man  attentive  to  religious  observances.  Mr.  Keeler,  Mr. 
Bruler,  and  Mr.  Hartwig  describe  him  as  an  attendant  both  on 
Sunday  and  on  week-day,  and  at  every  service.  He  certainly, 
therefore,  was  a  man  observant  of  a  respect  due  to  religion,  and 
the  letter  shows  that  he  had  a  future  state  in  his  mind.  He 
says  :  "  If  God  calls  me  home,  or  away  from  mother." 

Now,  gentlemen,  if  he  contemplated  suicide,  and  I  wish  you  to 
watch  the  evidence  very  carefully  as  I  proceed  in  review  of  it  in 
order,  and  to  determine  whether  he  had  any  fixed  purpose, 
whether  it  was  a  resolute  determination  or  a  floating  thought, 
that  he  felt  that  he  at  times  could  not  look  the  future  in  the  face, 
and  might  or  would  probably  commit  suicide,  or  whether  he  had 
a  fixed  purpose  to  do  it.  He  was  not  a  man  who  without  some 
proof  you  would  expect  to  be  willing  to  rush  unqualified  into  the 
presence  of  the  Almighty,  as  Blackstone  says.  You  would  not 
expect  him  to  be  free  from  the  dread  of  something  after  death 
that  puzzles  the  will.  He  was  not  the  man  to  be  wholly  dull 
and  indifferent  to  such  considerations,  or  like  the  novelist  who 
makes  his  hero  fall  off  the  monument  to  cheat  the  underwriters. 
He  did  not  appear  to  be  that  sort  of  a  man,  but  he  appears  to 
have  been  a  man  who  did  contemplate  an  early  and  violfent 
death. 

Now  let  us  see  what  occurred  after  the  night  of  Friday,  at  eight 
or  nine  o'clock.  When  he  had  finished  a  settlement  he  went 
home.  He  was  at  home  by  nine  o'clock,  or  earlier,  and  he  had 
his  breakfast  at  an  early  hour,  and  soon  after  seven  the  next 
morning,  in  pursuance  of  his  purpose  which  he  had  stated  to  Mrs. 
Kresgy  and  Squire  Kruler,  he  got  into  the  early  train  to  go  to 
New  York.  There  is  no  other  evidence  of  his  purpose  than  that 
he  had  stated  to  these  two  witnesses,  and  you  will  say  whether 
that  might  not  have  been  a  sufficient  purpose  to  take  him  there. 
He  arrived  at  New  York  at  or  soon  after  noon.  It  was  then  rain- 
ing. He  had  no  umbrella,  and  he  said  to  Mr.  Worman,  who 
separated  from  him  as  they  arrived,  that  he  would  buy  an  um- 
brella, and  would  return  with  him  in  the  afternoon  from  New 
York. 

Accordingly,  at  half-past  five  in  the  afternoon,  he  came  with 
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his  new  umbrella,  and  he  found  Mr.  Worman,  and  he  accompa- 
nied Mr.  Worman  in  the  cars  home  again.  Mr.  Worman  has  re- 
lated the  conversation.  Others  have  said  that  he  was  cheerful. 
He  had  made  an  appointment  with  Squire  Kruler  to  go  a  day  or 
two  afterward  in  a  sleigh  to  a  neighboring  place  where  they  had 
business  to  attend  to,  and  in  riding  home  in  the  cars  there  oc- 
curred a  circumstance  to  which  I  attribute  some  importance.  The 
train  was  detained  thirteen  minutes  in  the  neighborhood  of  Eas- 
ton,  or  South  Easton,  I  think  it  is.  Now,  that  thirteen  minutes 
made  him  too  late  for  the  omnibus. 

In  this  good  town  of  Bethlehem  they  don't  do  as  they  do  in 
any  other  place.  Mr.  Omnibus-man  waits  five  minutes  and  says, 
"  They  are  too  late ;  I  guess  I  '11  go  home,"  instead  of  waiting. 
Mr.  Snyder  knew  this,  for  he  said  to  Mr.  Worman,  —  Mr.  Wor- 
man don't  recollect  whether  it  was  before  or  after  that  detention 
at  Easton,  but  this  makes  it  probable  it  was  afterward,  —  he  says 
to  Worman,  "  I  wonder  if  the  omnibus  will  be  there."  Then 
you  will  observe  a  natural  idea  of  the  thirteen  minutes'  deten- 
tion, and  it  turned  out  that  the  omnibus  was  not  there  at  Eas- 
ton. It  was  a  natural  suggestion,  and  the  words,  "  Are  you 
going  to  your  store  ?  for  I  don't  like  passing  those  bridges  at 
night."  You  will  recollect  that  Kcerner  got  killed  on  that  very 
bridge. 

Now,  there  was  nothing  more  natural  than  that  question,  and 
the  answer  of  Mr.  Worman  was  that  he  was  not  going  to  his  store, 
or  he  would  have  taken  him,  (Mr.  Snyder,)  but  that  he  was  go- 
ing the  other  way,  toward  his  house  at  South  Bethlehem. 

Now,  gentlemen,  nothing  can  be  more  natural  than  that  con- 
versation, and  it  was  a  business  like  conversation,  which  the  event 
verified,  because  the  omnibus  in  fact  was  not  there  when  he  got 
there. 

Now,  if  he  meditated  suicide,  it  would  have  been  a  great  com- 
fort to  him  to  have  somebody  to  go  home  with  him  to  prevent  it. 
From  that  conversation,  in  other  words,  if  he  did,  he  was  irreso- 
lute, and  if  there  was  any  doubt  about  that,  the  doubt,  I  think,  is 
removed  upon  the  testimony  of  Mr.  Wilson. 

Now,  counsel  have  made  an  attack  respectively  upon  these  two 
witnesses  which  I  do  not  see  the  reason  of  at  all.  They  contra- 
dict each  other  in  little,  immaterial  things,  but  they  confirm  each 
other  in  the  substantial  parts,  which  are  that  Mr.  Snyder  would 
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have  been  very  well  satisfied  to  have  had  somebody  to  go  home 
■with  him  that  night.  If  the  omnibus  was  there,  he  would 
have  gone  in  the  omnibus  and  got  home.  If  it  was  not  there, 
he  would  have  gone  with  Worman,  and  he  was  not  with  Wor- 
man.  Wilson's  testimony  is  that  they  made  an  arrangement  to 
meet  the  next  day  with  a  view  to  some  business,  and  that  the  de- 
ceased man,  Mr.  Snyder,  asked  him  to  pass  the  night  at  his  house. 
He  asked  Mr.  Wilson  to  go  and  stay  with  him  that  night.  Mr. 
Wilson  declined,  and  when  they  parted,  Mr.  Snyder  took  leave 
of  Wilson  in  what  they  called  the  aisle,  and  that  I  think  a 
church  phrase ;  and  when  they  got  to  what  they  called  the  aisle 
he  repeated  his  invitation,  and  said  he  had  better  go  home  and 
stay  with  him. 

Now,  gentlemen,  this  transaction  indicated,  you  may  think,  that 
if  he  meditated  suicide,  he  would  have  been  very  glad  for  an  ex- 
cuse for  not  executing  his  purpose  that  night.  In  other  words, 
that  there  was  irresolution  and  no  fixed  purpose,  but  that  he 
would  if  he  found  himself  alone.  No  omnibus,  no  companion, 
occurs  to  the  thought  of  suicide  as  quite  consistent.  But  we  have 
been  leaving  the  car  on  its  arrival  at  Bethlehem  thirteen  or  fif- 
teen minutes  behind  it,  therefore  losing  the  omnibus.  We  find 
him  leaving  the  car  on  his  homeward  side,  and  there  is  evidence 
that  he  passed  rapidly,  as  most  persons  do,  in  front  of  the  engine, 
and  that  two  men  were  following  him  rapidly,  as  they  would  nat- 
urally do  in  front  of  the  engine.  I  confess,  gentlemen,  I  do  not 
attach  any  materiality  to  that ;  but  one  of  the  witnesses  says,  what 
is  probable,  that  the  man  in  front  was  Mr.  Snyder,  and  that  is 
just  what  would  occur  if  he  meditated  suicide  or  not.  I  see 
nothing  in  that  either  way. 

The  counsel  for  the  plaintiff  thinks  that  these  two  men  prob- 
ably murdered  him.  It  may  be  so,  but  I  attribute  as  little  im- 
portance to  the  evidence  on  the  other  side,  or  to  the  assumed 
number  of  papers  that  he  had  to  get  rid  of.  I  think  that  on  the 
contrary  these  quite  old  people,  and  Lindeman,  one  of  them,  es- 
corted a  lady  and  gentleman  to  the  "  Eagle."  I  do  not  think 
there  is  much  importance  in  what  they  say.  I  do  not  say  on  a 
dark  night,  the  gas  was  then  burning  in  one  or  two  of  the  hotels ; 
that  did  not  prevent  people  from  carrying  lighted  lanterns,  you 
will  recollect. 

On  the  whole,  therefore,  we  find  him  in  a  situation  in  which  we 
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would  expect  Mm  to  go  home.  Did  he  go  home  ?  He  certainly 
never  reached  home.  Now,  where  do  we  next  find  him  ?  And 
here  comes  a  different  part  of  the  case.  You  find  him,  if  you  be- 
lieve Henry  Billing,  —  I  see  no  reason  why  you  should  not ;  we 
shall  think  of  that  presently,  —  we  find  him  lying  on  his  back  on 
the  foot-path  of  the  Lehigh  Bridge,  apparently  asleep,  at  five 
minutes  before  ten.  Billing  would  seem  to  have  been  a  stagnant 
sort  of  a  person,  but  a  very  good  man  apparently.  Billing  says 
he  used  to  take  a  journey  every  evening  to  the  end  of  the  bridge 
to  put  the  lights  out,  and  that  he  put  the  further  light  out  first, 
and  that  he  found  upon  the  bridge  a  man  that  he  supposed  to  be 
a  drunken  man,  toward  the  furthest  part  from  the  toll-house,  and 
that  is  nearest  to  the  depot,  you  know. 

He  tried  to  wake  him,  and  shook  him  gently,  shook  him  harder, 
and  got  from  him  what  the  details  are ;  that  he  got  him  up  with- 
out much  difficulty  ;  that  the  man  said  during  this  time,  "  I  am 
stabbed,  and  stabbed  twice  ;  "  that  as  he  was  getting  him  up  he 
thought  it  was  Monroe  Snyder,  and  that  when  he  got  him  up  and 
had  the  light  thrown  full  in  his  face,  he  saw  it  was  Monroe  Sny- 
der. In  the  mean  time  he  told  him  what  was  very  true  :  "  You 
will  be  frozen  to  death."  Snyder  showed  him  the  stabs.  He 
could  not  see  that  he  was  stabbed,  and  he  did  not  believe  that  he 
was  stabbed,  and  that  he  then  went  his  way  and  put  the  light 
out,  and  coming  back  looked  for  Mr.  Snyder.  He  was  gone,  and 
he  went  to  the  length  of  one  hundred  and  fifty  feet  to  the  next 
hotel,  and  could  not  see  anything  of  him,  and  he  then  walked 
quickly  back,  and  his  daughter  says  in  the  mean  time  she  had 
heard  somebody  go  down  the  steps. 

Now,  Mr.  Billing  knew  Mr.  Snyder  perfectly,  and  he  says  that 
when  he  last  looked  at  him  he  was  sure  it  was  Mr.  Snyder.  Is 
he  to  be  believed  ?  Why  should  he  not  be  believed  ?  Let  us 
consider  that  a  moment,  if  at  that  time  his  testimony  was  very 
seriously  damaged,  because  he  gave  the  following  account  of  what 
occurred  afterward.  By  the  bye,  I  forgot  to  mention  that  he  said 
he  went  into  the  toll-house  and  told  his  wife  and  daughter  what 
had  happened,  but  he  thinks  nobody  else  ;  while  he  then  says, 
that  he  heard  next  morning  that  a  man  had  been  killed,  and  went 
down  and  took  a  look,  but  did  not  know  who  it  was.  He  then 
went  back,  and  soon  after  heard  it  was  Monroe  Snyder,  and 
he  concluded  that  maybe  Snyder's  friends  would  think  that  he 
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ought  to  have  looked  to  him,  and  that  he  would  not  say  anything 
about  it,  and  did  not  say  anything  about  it.  He  thought  they 
would  blame  him.  But  when  he  saw  it  was  going  to  be  a  serious 
matter  —  he  did  not  use  these  words,  but  that  is  what  we  may 
understand  —  he  thought  it  was  his  duty  to  let  Mr.  Misch  know. 
He  went  to  Mr.  Misch,  and  he  told  Mr.  Misch,  "  I  know  some- 
thing about  it."  That  was  very  natural.  And  by  Mr.  Misch  the 
subpoena  was  issued.  Then  he  went  to  the  inquest,  and  he  found 
he  was  not  wanted  that  afternoon,  nor  the  next  day,  nor  the  day 
after. 

The  present  chief  burgess,  Mr.  Irwin,  sent  for  Mr.  Billing,  and 
he,  Mr.  Billing,  found  himself  confronted  with  two  New  York  de- 
tectives, and  Mr.  Irwin  wanted  him  to  tell  those  detectives  all 
about  it,  and  he  said  he  would  not  give  any  statement  except 
what  he  would  give  on  oath  before  the  coroner's  inquest. 

On  the  whole,  therefore,  I  cannot  see  what  there  is  against  this 
man's  testimony,  except  the  supposition  of  the  witness  as  to  what 
occurj-ed  before  the  New  York  detectives  went  upon  this,  what 
proved  to  be  a  hunt  in  the  wrong  place.  If  he  did  say  it,  it 
detracts  somewhat  from  the  accuracy  of  his  evidence,  and  may 
have  been  in  this  respect  mistaken.  There  was  some  carelessness 
about  the  date.  It  appears  to  me,  however,  that  it  would  be  very 
unsafe  to  reject  or  disregard -in  any  way  the  testimony  of  Mr. 
Billing. 

If  it  is  true,  then  how  stands  this  case  ?  Can  we  mince  this 
matter  by  speculations  about  going  to  church,  or  about  anything 
else  ?  Here  was  a  man  who  should  have  been  at  home,  and  was 
found  lying  on  his  back  with,  as  he  said,  wounds.  If  these  were 
the  wounds  already  inflicted,  and  he  had  lain  down  there  to  die, 
and  got  asleep  and  was  likely  to  be  frozen  to  death  with  the  cold, 
how  does  that  alter  the  aspect  of  the  case,  unless  you  believe  that 
the  wound  had  been  inflicted  by  some  person  who  had  left. 

Now,  Mr.  Snyder,  the  deceased  person,  if  that  was  the  man  on 
the  bridge,  did  not  make  a  long  stay  on  the  bridge.  He  went  his 
way  toward  home,  and  he  said,  "  I  can  go  home,"  so  Mr.  Bil- 
ling tells  us,  but  independently  of  that  what  he  did  was  the 
same  thing  as  saying  it ;  he  went  toward  town.  Here  was  then 
a  man  who,  after  more  than  half  an  hour,  is  found  in  this  posi- 
tion, saying  he  "was  stabbed,  moving  toward  home  and  not  reach- 
ing home.     How  does  this  present  itself  to  your  mind?     How 
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are  you  going  to  explain  it  ?  Do  you  believe  that  he  had  been 
wounded  by  men  who  had  left  him  there  ?  If  so»  you  will  adopt 
that  theory  if  you  think  it  a  rational  one.  If  you  believe  what 
he  said  was  untrue  about  the  wounds,  if  he  must  have  had  some 
thought  that  he  would  not  state,  that  is,  therefore,  an  explana- 
tion that  diminishes  the  difficulty.  Then  he  was  wounded,  as  he 
said,  able  to  walk,  to  go  toward  home,  even  though  he  might 
have  been  frozen  to  death  and  got  to  sleep  after  the  wound. 
Why  did  he  not  reach  home  ?     What  was  the  impediment  ? 

Now,  gentlemen,  as  to  the  evidence  which  follows.  Its  effect 
depends  probably  on  what  effect  you  attribute  to  Billing's  testi- 
mony. As  to  the  subsequent  witnesses,  I  do  not  think  that,  in 
the  absence  of  Billing's  testimony,  they  sufficiently  identify  Mr. 
Snyder  as  the  man  who  was  seen,  although  I  would  leave  that 
entirely  to  you  as  a  matter  of  fact,  but  that  the  testimony  of 
Mr.  Billing,  with  the  testimony  which  follows  him,  suffices  en- 
tirely to  convince  you  that  Mr.  Snyder,  in  a  state  of  irresolution, 
unwilling  to  execute  his  purpose,  hesitated,  not  content  to  go 
home,  nor  with  firmness  enough  to  take  his  life,  was  rambling 
and  tumbling  about  in  the  dark  at  night.  Now,  if  you  take  this 
theory  as  to  that,  and  all  that  is  a  mistake,  — though  you  will  de- 
cide upon  that  yourselves,  —  if  he  is  the  man  referred  to  by  the 
subsequent  witnesses,  then  it  is  almost  impossible  not  to  look  back 
to  this  letter,  however  obscure,  and  not  to  look  back  at  Billing's 
testimony,  not  to  look  back  to  his  interview  with  his  sister,  not 
to  take  a  painful  view  of  this  occurrence. 

The  buttoning  of  the  clothes  seems  to  me  to  be  fully  explained 
by  Billing's  testimony.  You  have  heard  a  good  deal  about  the 
clothes  being  found  buttoned.  He  says  the  overcoat  of  Mr.  Sny- 
der was  open  ;  he  cannot  tell  whether  the  undercoat  was  but- 
toned or  not,  but  he  raised  his  vest.  You  recollect  the  waistcoat, 
too,  was  on.  Now  if  Mr.  Snyder,  with  the  cuts  which  he  said  he 
had,  —  if  he  had  infficted  those  cuts  himself  and  he  was  able  to 
walk  off  the  bridge,  he  was  able  to  button  the  coat,  and  the  mys- 
tery ceases  to  be  a  mystery  of  which  you  have  heard  so  much, 
and  the  same  explanation  can  be  made  of  his  gloves.  It  was 
cold  ;  he  buttoned  his  coat  and  he  put  his  gloves  on.  That  part 
of  the  subsequent  examination  of  the  case  seems  to  me  to  be  ex- 
plained, and  to  be  attended  with  no  mystery  at  aU  if  you  give 
full  effect  to  Billing's  testimony. 
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Now,  was  he  seen  afterward  ?  Did  he  remain  on  that  bridge 
without  going  home,  or  was  he  dead,  or  soon  after  murdered  by 
one  or  more  unknown  men,  or  the  same  men  who  crossed  after 
him  in  front  of  the  engine,  or  some  other  man  or  men,  or  by 
some  man  who  was  heard  talking  to  another  about  how  to  divide 
some  money,  or  any  of  these  suggested  facts  ? 

Why,  gentlemen,  if  Billing's  testimony  is  true,  it  requires  a 
great  deal  of  self-possession  to  comprehend  how  this  man  was  not 
taking  care  of  himself,  and  why  he  did  not  go  home,  and  so  forth. 

Now  I  get  right.  Now  I  will  go  back  and  recur  to  Fetter's 
testimony.  Fetter  was  going  to  the  hotel  after  eleven  o'clock, 
and  he  saw  a  man  whose  actions  frightened  him,  and  well  they 
might. 

Mr.  Fetter  says  that  between  eleven  and  a  quarter  past  eleven 
he  passed  down  Main  Street  on  the  sidewalk  on  the  west  side  of 
the  way. 

"Did  you  see  anybody  on  or  near  Monocacy  Bridge?  " 

Answer.  "  I  did,  going  down  the  plank  walk,  all  by  himself. 
I  passed  the  man  just  far  enough,  —  then  occurs  a  blank  in  my 
notes,  —  I  saw  it  was  a  man  going  across  slowly  ;  I  was  going 
pretty  fast  myself ;  I  could  not  very  well  tell  whether  he  was 
standing  or  moving ;  as  I  neared  him  I  saw  he  was  going  from 
me.  I  slackened  my  pace  ;  he  was  about  as  far  as  across  the 
room  on  the  bridge,  his  back  to  me,  and  walking  slowly." 

Now,  gentlemen,  this  evidence  certainly,  in  the  absence  of  Bil- 
ling's testimony,  and  the  testimony  which  follows  of  the  three 
men  at  a  later  hour,  would  be  very  unsatisfactory ;  in  fact  I 
should  advise  you  to  consider  it  no  identification  at  all ;  however 
probable  it  might  be,  it  would  be  but  probable.  But  we  come  to 
a  later  hour,  when  there  is  something  more  like  identification. 
There  is  a  man  whose  name  is  Sceitzer,  or  Schreiner  —  it  does 
not  matter  —  who  was  engaged  in  the  zinc  works,  and  who  was 
walking  home  after  two  o'clock  at  night,  and  Bush  and  Barr, 
who  you  recollect  were  one  of  them  going  home  in  a  sleigh,  and 
the  other  one  walking ;  and  this  sewing-machine  man,  Swifel.  So 
Bush,  also,  says  he  saw  a  pretty  tall  man  walking  in  front  of  him 
toward  the  Monocacy  Bridge.  He  describes  his  size  and  walk, 
and  says  the  man  was  not  black,  that  he  was  a  white  man,  and 
he  saw  him  all  the  way  from  Fetter's  Hotel  to  the  Monocacy 
Bridge. 
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esti; 


The  testimony  of  these  two  witnesses,  without  Mr.  Billing's, 
would  amount  to  very  little  ;  but  the  same  man  whom  they  saw 
was  seen  by  Billing,  and  to  his  testimony  more  attention  is  due, 
—  that  he  recognized  this  person  as  some  one  he  thought  he  knew, 
and  resembled  Monroe  Snyder,  whom  he  did  know.  He  says : 
"  I  recognized  the  person  as  some  one  whom  I  knew,  and  resem- 
bling Monroe  Snyder,  whom  I  knew."  He  then  describes  him. 
He  says  it  was  a  pretty  cold  night.  A  few  minutes  after  starting 
the  man  passed  on  ahead  of  him,  and  "  I  started  off ;  passed  Fet- 
ter's residence ;  I  saw  a  person  on  the  Monocacy  Bridge,  on  the 
south  side,  about  twenty  feet  from  the  south  end  of  the  bridge ; 
when  I  first  saw  him  he  was  leaning  in  this  position ;  I  myseK 
was  in  doubt ;  I  suppose  he  recognized  me ;  he  turned  and  walked 
toward  me ;  I  stopped  ;  went  on  fast ;  walked  to  say  within  a 
foot  of  the  person.  When  I  first  saw  him  he  was  going  north  : 
he  came  to  a  stand-still ;  he  was  facing  me ;  as  soon  as  I  saw  I 
could  have  my  place,  the  place  that  I  wanted,  I  stopped  ;  look- 
ing around  over  my  shoulder  I  saw  the  man  standing  pretty  much 
where  I  left  him.  I  passed  up  the  street  and  went  home.  I  rec- 
ognized the  person  as  the  same  one  I  thought  I  knew  ;  he  resem- 
bled Monroe  Snyder,  whom  I  knew." 

The  remaining  testimony  is  not  important. 

Now,  gentlemen,  I  think  this  is  sufficient  identification  for  us, 
if  it  is  to  be  considered  by  you  for  what  it  is  worth ;  if  Billing 
tells  the  truth,  and,  as  I  said,  I  see  no  reason  why  we  should  dis- 
believe him ;  and  if  Monroe  Snyder,  as  is  unquestionable,  never 
got  home,  and  a  man  is  seen  by  these  three  persons  in  this  atti- 
tude, and  with  such  meanus,  whose  figure  resembles  Monroe  Sny- 
der, with  Billing's  testimony,  and  the  fact  that  he  had  not  got 
home,  there  is  not  much  evidence,  if  it  satisfies  you,  of  identifi- 
cation for  your  consideration.  I  do  not  state  that  as  a  matter  of 
law,  but  as  a  matter  of  common  sense,  for  what  you  think  it 
goes. 

So,  then,  this  man  roamed  about  in  the  darkness  of  this  night 
until  after  two  o'clock.  Was  that  Monroe  Snyder?  Had  he, 
before  or  after  he  was  with  Billing,  stabbed  or  attempted  to  stab 
himself  ?  Had  he  passed  or  crossed  the  bridge  without  going  1:0 
his  house?  Had  he  thus  been  on  the  bridge?  If  so,  there  is 
evidence  tending  strongly  to  prove  that  he  was  meditating  sui- 
cide ;  that  he  was  irresolute  ;  that  he  could  not  bring  himself  to 
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carry  his  purpose  into  effect ;  that  for  the  want  of  an  instrument 
to  stab  himself  be  could  not  stab  deep  enough ;  that  if  he  meant 
anything  else  he  could  not  execute  his  purpose ;  in  short,  he  was 
very  irresolute. 

Now,  gentlemen,  it  does  not  do  to  theorize  about  what  may 
have  occurred.  If  we  can  find  any  other  rational  view  of  the 
case,  it  would  be  very  irrational  to  say  that  he  had  been  all  this 
time  meditating  suicide.  He  nevertheless  might  have  been  after- 
wards murdered  and  thrown  over,  but  if  you  can  find  any  other 
way  of  reconciling  evidence,  as  I  said  before,  probabilities  are  not 
facts.  If  he  was  the  same  man,  as  the  defence  alleges,  thus 
roaming  about,  he  certainly  had  not  had  courage  enough  to  exe- 
cute his  purpose ;  however,  you  may  believe  that  he  meditated  it. 

I  do  not  say  that  we  have  any  other  light  upon  this  case  to 
guide  us  until  we  come  back  to  what  we  first  considered  of  the 
place  where  the  body  was.  Before  we  come  to  that,  however,  I 
would  say  this  to  you :  that  if  you  believe  he  meditated  sui- 
cide, whether  he  formed  that  resolution  after  the  cars  had  been 
detained  at  Easton,  or  had  formed  it  as  long  before  as  forty-eight 
hours,  when  he  was  conversing  with  Mrs.  Kresgy,  some  earlier 
time,  when  he  was  writing  this  paper  for  his  son ;  I  say,  if  you 
find  that  he  meditated  suicide,  then  I  would  advise  you  to  attrib- 
ute his  death  to  the  purpose  he  had  formed,  if  you  can  reconcile 
the  way  the  body  was  found  with  suicide.  But  observe,  you  must 
be  convinced  that  he  meditated  suicide,  and  that  the  position  of 
the  body  was  consistent  with  the  commission  of  suicide.  If  on 
the  contrary,  gentlemen,  you  doubt  his  identification  by  Billing  ; 
if  you  disregard  this  loose  identification  which  followed ;  if  you 
think  the  writing  and  the  interview  with  Mrs.  Kresgy  can  be  rec- 
onciled with  a  more  natural  and  more  innocent  purpose,  why  then 
there  is  no  trouble  in  your  verdict ;  but  supposing  that  you  can- 
not get  over  these  things ;  supposing  that  he  did  meditate  sui- 
cide ;  then  let  us  recur  to  the  crisis  :  how  did  the  body  get  where 
it  was  found  ?  Could  it  have  reached  the  position  where  it  was 
found  without  some  other  human  agency  than  that  of  the  de- 
ceased man  himself  ? 

Now  it  is  not  for  me ,  to  pass  over  that  part  of  the  case  after 
the  long  delay  I  have  subjected  you  to.  You  have  heard  all 
about  it.  You  have  heard  the  arguments  there  are  about  the 
idea.     You  have  perceived  already  that  for  a  murderer  to  throw 
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a  man  over,  intending  to  kill  him,  from  that  height,  is  by  no 
means  an  impossibility.  That  a  man,  himself,  should  form  that 
idea,  intending  to  commit  suicide,  deserves  some  consideration. 
If  he  happened  to  fall  on  his  head,  it  would  do  very  completely. 
It  is  for  you  to  say  whether  there  would  not  be  more  than  that 
blood  on  the  hat,  and  whether  his  skull  would  not  be  dashed  to 
pieces  ;  but  he  might  not  have  fallen  on  his  head.  It  is  not  like 
the  man  on  the  monument  that  Dickens  wrote  about  in  the  flip- 
pant way  I  have  indicated.  Might  he  not  at  least  have  broken 
his  arms  or  legs  and  saved  his  life  and  not  been  killed  by  it  ? 
Did  he  choose  that  mode  of  death,  therefore,  if  he  wanted  to  com- 
mit suicide  ?  You  cannot  say  that  he  did  not ;  but  did  he  ?  The 
fact  is  evident,  the  body  was  found;  but  is  it  found  where  it 
would  have  been  consistent  with  such  a  purpose  ?  And  if  you 
find  the  purpose  executed  you  might  get  over  the  difficulty ;  but 
if  you  find  that  the  body  could  not  be  where  it  was  without  some 
other  human  agency  than  his  own,  have  the  defendants  succeeded 
in  proving  suicide  ?  The  burden  of  proof  is  on  them.  I  don't 
bring  it  beyond  any  unmanly  doubt ;  I  mean  within  a  reasonable 
ground.  Have  they  failed  in  the  affirmative  issue  which  they 
have  taken  upon  themselves  ?  And  I  advise  you  to  take  the  the- 
ory of  suicide  and  look  at  that  ground,  remembering  the  testi- 
mony of  Mr.  Leer  and  the  others,  attributing  such  effect  as  you 
think  right  to  the  footsteps ;  but,  as  I  think  more  important, 
looking  at  the  positions,  you  cannot  mistake  the  nature  of  the 
question. 

If  you  think  that  that  man  could  have  got  to  the  place  where 
his  body  was  found,  without  some  other  human  agency,  then  your 
verdict  should  be,  I  think,  for  the  defendant. 

If  you  find  from  the  evidence  that  he  meditated  suicide,  I  don't 
say  that  as  a  matter  of  law,  but  as  a  rational  conclusion  from  the 
evidence ;  or  if  you  find  the  contrary  —  (and  I  don't  know  how 
far  a  man  of  fifty  can  jump,  but  I  believe  nine  feet  is  a  pretty 
good  jump  ;  we  young  men  think  thirteen  feet  a  pretty  good  long 
one  —  you  can  take  into  consideration  these  measures ;  but  as  far 
as  a  man  could  jump,  he  would  fall  much  short  of  it.  There 
would  be  a  curve  inward  before  he  could  get  to  the  ground,  and 
if  you  think  he  could  have  got,  by  his  own  jump,  more  than  six 
feet,  then  his  body  was  found  twenty  odd  feet  from  the  bridge,  as 
I  understand  the  evidence.     Could  he  have  got  there  ?)  —  if  you 
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think,  further,  that  he  could  not  have  been  where  he  was  found 
without  some  other  human  agency,  then  it  would  be  forcing  things 
to  say  that  he  committed  suicide  and  murder  both,  or  that  he  at- 
tempted suicide  and  was  afterward  murdered  and  dragged  to  the 
place  where  he  was  found.  These  are  fancies  which  you  will 
hardly  entertain. 

Now,  gentlemen,  there  is  no  apology  at  all  for  the  time  I  have 
taken,  because  if  I  can  save  you  trouble,  I  shall  be  glad  to  have 
done  it.  I  leave  that  part  of  the  case.  You  understand  what  the 
question  is,  and  you  will  say  whether  you  find  that  Monroe  Snyder 
died  by  his  own  act  or  not. 

I  come  now  to  some  similar  questions  in  the  case ;  they  all  grow 
out  of  one  fact.  It  seems  that  in  the  year  1867,  I  think  when 
Mr.  Snyder  was  the  agent  for  the  salt  company,  he  was  either 
loading  or  unloading  a  wagon  at  a  railway  car,  and  he  fell  and 
struck  his  head  against  the  wall  or  ground,  (it  does  not  matter,) 
and  was  stunned  for  some  minutes.  He  had  a  bump  on  his  head ; 
I  think  that  is  the  whole  evidence  ;  but  whether  he  was  able  to 
get  into  his  carriage  is  for  you.  His  son  had  come  to  drive  him 
home  in  the  mean  time.  The  railway  company,  being  very  prop- 
erly vigilant,  as  a  matter  out  of  which  lawsuits  might  arise,  sent 
for  their  physician,  who  arrived  in  time  to  see  him  get  into  his 
carriage.  Mr.  Snyder  seems  to  have  allowed  the  physician  to 
make  six  calls  at  the  expense  of  the  railroad  company  ;  but  the 
physician  says  he  did  not  find  anything  particular  the  matter  with 
him,  and  did  not  recollect  giving  him  anything  but  nitre.  It  was 
not  in  evidence  that  he  took  to  his  bed  at  aU,  and  in  a  few  days 
he  was  quite  well. 

As  to  the  point  of  law,  I  will  instruct  you,  that  if  Mr.  Snyder 
accepted  the  services  of  the  physician,  he  ratified  the  employment 
of  him  by  the  railroad  company,  and  it  was  the  same  thing  in  law 
as  if  he  employed  him  himself ;  but  it  is  not  evident  that  it  was 
the  same  thing  in  fact. 

As  to  the  seriousness  of  the  injury,  that  is  for  you  to  consider. 
It  is  the  same  thing  in  law,  as  to  the  question  of  employing  a  phy- 
sician ;  of  the  seriousness  of  the  injury,  to  this  matter  you  will 
give  such  effect  as  you  may  think  due  to  it. 

Now  in  the  post  mortem  examination,  it  was  found  that  there 
had  been  a  slight  adhesion,  probably  at  the  place  where  he  got 
this  bump.     That  adhesion,  the  surgeon  told  you,  would  have  oc- 
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curred  from  a  very  slight  injury  that  would  not  have  made  him 
unsound.  If  I  understand  the  testimony  rightly,  that  is  about 
the  whole  of  the  case. 

Gentlemen,  upon  these  simple  facts  four  legal  propositions  are 
put  to  me :  — 

First.  The  written  applications  as  made  by  the  insured,  dated 
respectively  July  9,  1872,  and  the  subsequent  September  18,  and 
January  10,  1873,  constituted  the  basis  of  the  contract  of  insur- 
ance; and  Monroe  Snyder,  in  answer  to  that  part  of  the  question 
in  No.  13,  in  which  it  asks,  "  Have  you  ever  had  a  disease  or  any 
other  attack  ?  "  answered,  "  Small-pox,  thirty  years  since."  But 
you  have  the  uncontradicted  testimony  that  Monroe  Snyder  had 
a  severe  faU  on  his  head  on  the  9th  day  of  December,  1867.  The 
answer  to  this  part  of  the  question.  No.  13,  in  the  application  for 
which  the  policies  are  sued,  is  untrue,  and  the  plaintiff  cannot  re- 
cover the  said  policies. 

I  answer,  if  the  jury  find  that  the  fall  on  his  head  was  a  severe 
one,  or  that  it  injuriously  affected  any  vital  part,  the  verdict  in  this 
case  should  be  for  the  defendant. 

Second.  The  written  application  for  the  policies  signed  by 
Monroe  Snyder,  the  insured,  on  July  9,  1872,  September  18, 
1872,  and  January  10, 1873,  form  the  basis  of  the  contract  for  the 
insurance  of  Monroe  Snyder ;  and  he  having,  in  answer  to  the 
question  No.  14,  contained  in  application,  "  Have  you  ever  had 
any  serious  illness,  disease,  or  personal  injury  ?  "  answered, 
"  Small-pox,  thirty  years  since,"  and  the  testimony  uncontra- 
dicted is,  that  on  the  9th  day  of  December,  1867,  Monroe  Sny- 
der had  a  severe  concussion  of  the  brain,  the  answers  of  Monroe 
Snyder  are  untrue,  and  that  the  plaintiff  is  not  entitled  to  recover 
on  any  of  the  policies  sued  on. 

Answer.  If  the  jury  find  the  concussion  of  the  brain  a  severe 
one,  the  verdict  in  such  case  should  be  for  the  defendant. 

Third.  A  severe  fall,  by  which  the  head  is  struck,  resulting  in 
concussion  of  the  brain,  is  a  severe  personal  injury,  within  the 
meaning  of  the  term  used  in  the  several  applications  signed  by 
the  insured. 

Answer.  If  the  jury  find  that  the  blow  by  which  the  head  was 
struck  was  a  severe  one,  resulting  in  concussion  of  the  brain,  it 
was  a  severe  personal  injury,  within  the  meaning  of  the  term 
within  the  several  applications. 
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Fourth.  The  written  applications,  bearing  date  September  18, 
July  9, 1872,  and  January  10,  1873,  signed  by  the  insured,  form 
the  basis  of  the  contract  of  insurance,  and  the  policies  were  issued 
upon  the  express  condition  and  agreement  that  if  any  of  the  state- 
ments and  declarations  made  in  the  applications  be  different,  or 
in  any  respect  untrue,  then  the  policies  should  respectively  be 
null  and  void ;  and  Monroe  Snyder,  the  insured,  having  in  an- 
swer to  question  seventeen  in  the  said  policies,  which  is,  "  How 
long  since  you  were  attended  by  any  physician,  and  for  what 
disease  ?  Give  name  and  residence  of  such  physician,"  answered, 
"  Not  for  twenty  years  ; "  and  the  testimony  being  unimpeached 
and  uncontradicted  that  Monroe  Snyder  was,  in  the  month  of 
December,  attended  several  times  by  a  physician  for  a  severe  fall 
upon  his  head,  this  answer  is  untrue,  and  the  policies  are  thereby 
rendered  void,  and  the  plaintiff  cannot  recover  upon  them. 

To  that  I  answer,  that  if  the  fall  upon  the  head  for  which  Mon- 
roe Snyder  was  attended  by  a  physician  was  a  severe  one,  the  an- 
swer in  such  case  was  untrue,  and  the  verdict  in  such  case  should 
be  for  the  defendant. 

It  is  not  contended  that  every  bump  on  a  man's  head,  received 
from  a  fall,  is  enough  to  induce  an  affirmative  answer  to  these 
questions ;  but  I  leave  it  for  you,  whether  you  think  so,  as  the 
questions  imply. 

The  case  is  with  you,  gentlemen. 

Verdict  for  plaintiff  for  amount  of  policy  with  interest. 


Kane  vs.  Rbserve  Mutual  Life  Insurance  Co. 

(31  Leg.  Int.  196.     District  Court,  Philadelphia,  June,  1874.) 

Inmrahle  interest.  — The  relation  of  father  and  son  is  sufficient  to  establish  an  insurable 
interest  in  the  life  of  the  father. 

Rule  for  a  new  trial. 

D.  O.  Harrington,  for  plaintiff. 

M.  M.  BeeJiert,  for  defendants. 

Opinion  by  Bbiggs,  J.  This  action  is  upon  a  policy  of  insur- 
ance on  the  life  of  John  Kane,  in  the  sum  of  f 2,000,  issued  by 
the  defendants  on  the  first  day  of  April,  1872,  in  favor  of  the 
plaintiff,  who  is  a  son  of  John  Kane. 
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John  Kane  labored  daily  to  support  himself  and  family.  He 
died  June  26,  1872,  at  the  age  of  fifty-five,  leaving  surviving  him 
a  widow  and  three  minor  children.  At  the  time  of  his  death  the 
plaintiff  was  about  thirty  years  old.  The  plaintiff  paid  1150  to 
bring  John  Kane  and  his  family  from  Ireland  to  this  country, 
and  the  further  sum  of  $50  in  household  furniture,  to  enable  him 
to  commence  housekeeping  here. , 

Of  these  sums  the  plaintiff  has  been  reimbursed  about  f  50. 

The  defendant  offered  no  testimony,  but  requested  me  to  in- 
struct the  jury  as  follows  :  — 

"1.  If  the  jury  find  from  the  evidence  that  the  plaintiff  was, 
at  the  execution  of  the  policy  of  life  insurance,  an  adult  son  of 
John  Kane,  then,  as  such,  he  had  no  insurable  interest  in  his  fa- 
ther's life,  and  the  verdict  should  be  for  the  defendant." 

"  2.  If  the  jury  believe  from  the  evidence  the  plaintiff  repre- 
sented at  the  time  of  the  application  that  he  had  an  insurable  in- 
terest in  the  life  of  John  Kane,  it  is  incumbent  on  him  to  show 
he  had  such  interest,  and  if  he  has  failed  to  do  so  the  verdict 
must  be  for  the  defendant." 

"3.  The  plaintiff,  as  a  creditor,  can  only  recover  in  this  case 
the  amount  of  his  outlay  on  behalf  of  his  father." 

I  declined  to  so  instruct  the  jury,  and  told  them  to  find  a  ver- 
dict for  the  plaintiff. 

Had  the  plaintiff  such  an  interest  in  his  father's  life  as  consti- 
tuted a  legal  consideration  for  the  policy  ?  He  certainly  was  in- 
terested in  the  life  of  his  father,  that  he  might  maintain  his 
mother  and  her  minor  children,  who,  upon  John  Kane's  death, 
might  become  a  charge  upon  the  plaintiff,  and  who,  from  the  tie 
of  blood,  would,  at  least,  be  morally  bound  to  maintain  them, 
rather  than  see  them  want,  or  become  a  public  charge. 

While  such  a  consideration  might  not  impel  a  stranger  thus  to 
act,  yet  for  the  plaintiff  to  refuse  to  do  so  would  be  unnatural 
and  inhuman.  This  dependence  of  the  father's  family  upon  the 
plaintiff,  upon  the  contingency  of  his  father's  death,  is  certainly 
a  meritorious  consideration,  and  in  no  aspect  can  it  be  said  to  be 
an  illegal  one. 

It  may  be  asked  if  the  defendants  did  not  regard  such  an  in- 
terest as  insurable,  why  did  they  take  from  the  plaintiff  a  pre- 
mium for  insuring  it  ?  , 

By  this  act,  it  seems  to  us,  they  have  estopped  themselves  from 
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ayerring  such  interest  was  not  insurable,  unless  they  were  pre- 
pared to  show  the  policy  was  issued  upon  some  other  interest 
than  mere  blood  relation  between  the  father  and  son. 

We  think  the  plaintiff's  relation  to  John  Kane,  in  view  of  the 
liability  of  the  family  of  the  latter  to  become  a  charge  upon  the 
former,  upon  the  death  of  John  Kane,  raised  and  supported  an 
insurable  interest.  This  view  seems  to  be  supported  by  the  lan- 
guage of  the  court  in  Loomis  v.  The  Magle  Life  ^  Health  In- 
surance Co.  6  Gray,  399,^  in  these  words :  "  We  cannot  doubt 
that  a  parent  has  an  interest  in  the  life  of  a  child,  and,  vice  versa, 
the  child  in  the  life  of  a  parent,  not  merely  on  the  ground  of  a 
provision  of  a  law,  that  parents  and  grandparents  are  bound  to 
support  their  lineal  kindred,  when  they  may  stand  in  need  of  re- 
lief, but  upon  considerations  of  strong  morals,  and  the  force  of 
natural  affection  between  near  kindred,  operating  often  more 
efficaciously  than  those  of  positive  law." 

The  same  court,  in  Forbes  v.  The  American  Mutual  Life  In- 
surance Company,  15  Gray,  254,^  said :  "As  the  premium  is  in- 
tended to  be  the  precise  equivalent  for  the  risk  taken,  it  would 
seem  that  the  contract  is  a  just  and  equitable  one,  whether  any 
interest  exists  in  the  life  or  not ;  and  the  only  essential  inquiry 
is,  whether  the  object  of  the  contract  is  such  as  to  obviate  the 
objection  to  a  mere  wager  upon  the  chances  of  human  life." 

In  construing  a  contract  meritorious  in  itself,  we  should,  if 
possible,  sustain  it  because  of  its  merit,  just  as  the  parties  volun- 
tarily bound  themselves  to  it,  upon  such  a  consideration,  rather 
than  become  astute  in  our  researches  to  find  technical  reasons  for 
avoiding  it. 

The  defendants  in  taking  the  premium  for  this  insurance,  cer- 
tainly did  not  regard  the  contract  as  of  a  wagering  character,  as 
they  could  not  do  so  without  deliberately  becoming  a  party  to 
the  illegal  transaction,  and  that,  too,  merely  for  the  sake  of  the 
premium  received,  —  a  result  not  at  all  to  be  presumed.  And 
unless  the  insurance  can  be  avoided  upon  the  ground  that  it  was 
a  mere  wager  upon  the  life  of  John  Kane,  it  must  be  sustained, 
because  the  interest  which  the  plaintiff  had  in  the  life  of  his  fa- 
ther was  an  insurable  interest. 

These  views  dispose  of  the  defendants'  first  point,  and  also  of 
the  third  point,  for,  if  the  interest  was  insurable,  the  policy  was 

1  4»(e,  vol.  1,  p.  175.  2  lb.  p.  i9i_ 
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good  for  the  full  amount,  independent  of  the  debtor  and  creditor 
relation  between  the  father  and  son  involved  in  the  third  point. 

There  was  no  evidence  to  warrant  the  affirmance  of  the  second 
point.  Hule  discharged. 

See  Reed  v.  Royal  Ex.  Assur.  Co.  Peake's  Add.  Cas.  70;  S.  C,  ante,  toI. 
3,  p.  2  ;  Halford  v.  Kymer,  10  Barn.  &  C.  724;  S.  C,  ante,  vol.  3,  p.  4;  Mit- 
chell y.  Union  Life  Ins.  Co.  45  Maine,  104;  S.  C,  ante,  vol.  1,  p.  137.  See 
also  an  article  on  insurable  interest  in  1  Cent.  L.  J.  602,  where  the  view  is 
taken  that  the  interest  must  be  of  a  pecuniary  character.  This  is  clearly  the 
case  under  the  St.  14  Geo.  3,  ch.  48,  (Halford  v.  Kymer,  supra,")  and  the  like 
enactments  in  this  country ;  but  qucere  if  a  parent  could  not,  in  the  absence  of 
statute,  insure  the  life  of  a  child  whom  he  had  emancipated?  It  is  held  that 
at  common  law  an  insurable  interest  is  not  necessary,  and  that  wager  policies 
are  valid.  Dolby  v.  India  Sf  London  Life  Assur.  Co.  15  Com.  B.  365;  S.  C, 
ante,  vol.  2,  pp.  371,  381;  Schweiger  \.  Magee,  ante,yo\.  3,  p.  330;  Trenton 
Life  Ins.  Co.  v.  Johnson,  4  Zabr.  576;  S.  C,  ante,  vol.  1,  p.  327.  The  question 
at  common  law,  however,  depends  upon  considerations  of  public  policy,  and 
the  courts  do  not  generally  favor  wager  policies.     See  the  following  case. 


Fox  VS.  Penn  Mutual  Lh-b  Insurance  Co. 

(District  Court,  Philadelphia,  1874.) 

Inmrdble  interest.  Intemperance.  —  In  an  action  upon  a  life  policy,  the  court  charged  the 
jury  that  it  was  necessary  for  the  plaintiff  to  prove  an  insurable  interest  in  the  life ;  also 
that  the  answer  "  Yes  "  to  the  question  "  Are  'you  always  sober  and  temperate  ?  "  was 
not  untrue  unless  the  insured  were  addicted  to  habits  of  habitual  drunkenness ;  also  that 
if  the  answer  were  false,  it  was  immaterial  whether  the  insured  died  from  intemperance 
or  not. 

The  case  is  stated  in  the  charge  to  the  jury. 

ShaESWOOD,  J.,  charged  the  jury.  This  is  an  action  brought 
upon  a  policy  of  life  insurance.  The  defendant  is  engaged  in 
that  business  —  the  Penn  Mutual  Life  Insurance  Company.  It 
seems  that  the  plaintiff,  Robert  Fox,  procured  to  be  issued  a  pol- 
icy upon  the  life  of  one  John  Clark  Lee,  for  the  sum  of  $20,000. 
This  policy  was  dated,  or  issued,  it  don't  make  any  matter  which, 
on  the  15th  of  May,  1872,  and  before  a  year  had  expired  the 
person  whose  life  was  insured  died.  This  kind  of  a  contract  is 
what  is  called  and  termed  in  law  a  contract  of  indemnity  only. 
It  is  not  lawful  for  a  man  to  bet  upon  the  life  of  another  party, 
any  more  than  it  is  lawful  to  bet  on  anything  else.  I  could  not 
go  to  an  insurance  company  and  insure  the  life  of  John  Smith, 
and  pay  the  premium,  merely  taking  the  venture  whether  Smith 
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Kved  or  not.  That  would  be  a  wager  on  a  policy  the  same  as  any 
other  wager  which  the  law  frowns  upon  and  discountenances.  It 
is  essential  therefore  that  the  plaintiff  should  show  an  insurable 
interest  in  the  life  of  the  man  insured,  and  perhaps  that  is  the 
first  feature  of  the  case  you  have  got  to  consider  —  whether  Rob- 
ert Fox  has  satisfied  you,  by  his  own  testimony,  that  he  had  an 
insurable  interest  in  the  life  of  John  Clark  Lee.  You  have  heard 
the  testimony.  He  claims  that  Mr.  Lee  was  indebted  to  him  in 
the  sum  of  120,000  and  more,  and  you  have  heard  how  he  has 
explained  that  fact.  It  is,  perhaps,  not  impossible.  Perhaps 
there  are  people  of  such  a  character  in  the  world  in  regard  to 
whom  you  might  say  it  is  not  impossible  that  they  would  have  a 
debtor  owing  them  $20,000,  and  from  whom  they  had  not  a. 
single  scrap  of  paper,  and  against  whom  they  had  not  made  an 
entry.  It  is  not  a  very  usual  thing,  I  think.  It  is  for  you  to 
say,  after  Mr.  Fox's  testimony,  whether  you  believe  this  story  ; 
whether  you  are  satisfied,  upon  his  testimony,  that  he  was  his 
debtor;  that  he  had  an  insurable  interest  in  the  life  of  John 
Clark  Lee,  and  to  what  extent,  for  a  man  cannot  exceed  the  ex- 
tent of  his  insurable  interest  by  his  policy.  If  a  man  should  owe 
me  flO,  I  cannot  gp  and  insure  his  life  to  the  extent  of  $10,000, 
because  that  would  be  nothing  but  a  simple  gambling  transaction, 
to  the  extent  to  which  the  policy  was  made  beyond  the  interest 
in  the  life.  The  interest  of  the  creditor  in  the  life  of  the  debtoii 
is  to  the  extent  of  the  debt  —  to  secure  himself  against  loss  by 
the  loss  of  the  hfe  of  the  debtor.  That  is  the  first  question,  and 
it  is  the  question  you  have  got  to  decide  preliminarily.  Of 
course,  if  you  find  on  this  testimony  you  do  not  believe  that  Fox 
had  any  insurable  interest  in  the  life  of  Lee,  there  is  no  use  going 
further  in  the  case.  I  should  state  that  a  contract  of  insurance 
is  a  contract  of  indemnity,  however.  It  requires  the  utmost  good 
faith  in  both  parties,  and  especially  in  the  insured  —  unlike  other 
contracts  in  that  respect,  in  which  all  the  parties  are  at  arm's- 
length.  The  insured  are  the  people  who  know ;  the  insurers  are 
those  who  do  not  know,  and  therefore  whatever  is  said  by  the  in- 
sured to  the  insurers  must  be  true.  These  are  what  are  called  in 
law,  representations.  Whatever  the  insured  says  must  not  only 
be  true,  but  he  must  conceal  nothing.  However,  there  is  another 
class  of  cases  consisting  of  what  is  termed  warranties.  That  is, 
the  parties  agree  that  a  certain  state  of  facts  shall  constitute  a 
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condition  of  the  contract.  And  these  are  sometimes  implied,  and 
sometimes  expressed.  For  example,  in  the  case  of  a  vessel  going 
to  sea.  It  is  an  implied  warranty  that  she  is  seaworthy.  It  is 
made  a  condition  of  the  validity  of  the  contract  that  she  is  sea- 
worthy at  the  time  the  voyage  commences,  and  if  she  turns  out 
otherwise  the  policy  is  void  —  it  is  good  for  nothing.  It  may 
have  been  burned  up  at  sea ;  it  may  have  been  captured  and 
carried  away  by  pirates  ;  or  it  may  have  been  lost  in  any  other 
way,  so  as  not  to  be  traced  to  any  unseaworthiness;  stiUthe  pol- 
icy is  void,  in  point  of  fact,  if  the  ship. was  not  seaworthy.  I 
would  only  state  that  by  way  of  illustration.  Now,  the  answers 
given  to  these  questions  attached  to  this  contract  are  not  repre- 
sentations. If  they  were  representations,  the  only  question  would 
be  are  they  bond  fide  f  But  they  are  what  are  termed  warranties. 
It  is  agreed  by  the  terms  of  the  contract  that  the  answers  to 
these  questions  are  true,  and  whether  he  believed  them  to  be  so 
or  not,  whether  mistaken  or  not,  Mr.  Fox  has  agreed  that  he 
would  be  answerable  for  the  answers  made  by  Lee  that  they  were 
true,  whether  Mr.  Fox  believed  them  to  be  true  or  not ;  or 
whether  Mr.  Lee  believed  them  to  be  true  or  not.  If,  in  making 
such  a  contract,  a  party  makes  a  mistake,  the  insurer  —  the  com- 
pany —  have  got  to  depend  upon  these  answers,  and  they  have  a 
right  to  execute  the  contract  upon  the  footing  that  they  are  all 
^strictly  true  ;  that  is,  what  it  is  agreed  it  shall  be.  It  is  made  a 
condition  of  that  contract.  This  is  the  difference  between  war- 
ranties and  representations,  and  these  are  warranties  ;  the  an- 
swers are  warranties. 

Proceeding  a  step  further.  The  next  question  which  seems  to 
arise  is  whether  or  not  the  answer  contained  in  the  application 
was  the  answer  which  Mr.  Lee  made,  because  there  is  no  doubt,  I 
think,  that  if  a  fraudulent  or  different  answer  was  put  down,  other 
than  what  he  said,  —  as,  for  example,  it  had  appeared  clearly 
that  Mr.  Lee  had  said  to  Mr.  McBride,  when  he  was  stating  his 
answers,  the  answer  to  this  question,  "  Are  you  always  sober  and 
temperate  ?  "  if  he  had  said,  "  No,  I  am  a  hard  drinker,  and  of- 
ten drunk,"  and  if  Mr.  McBride  had  put  down  this,  the  company 
could  not  have  set  up  this  defence.  It  would  have  to  be  con- 
sidered that  the  answer  would  have  to  be  as  Lee  gave  it.  In  the 
first  place,  there  is  some  contradiction  as  to  whether  it  is  true 
that  Mr.  Lee  made  any  different   answer  from  what  was  put 
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down  there.  Two  witnesses  have  testified  in  regard  to  this  — 
Mr.  Underhill  and  Mr.  McBride.  Mr.  McBride  fully  admits  that 
he  took  Underhill  aside,  and  asked  him  that  question,  and  he 
made  the  answer  that  he  said  Mr.  Lee  made  to  him.  If  you  be- 
lieve Mr.  McBride,  there  is  an  end  to  it.  But  suppose  you  do 
not  believe  Mr.  McBride ;  what  does  it  amount  to,  what  he  says 
that  Lee  said?  Because,  if  this  is  substantially  "Yes,"  it  is  ex- 
actly the  same  thing.  It  is  not  necessary  that  the  precise  words 
should  be  put  down.  If  the  jury  find  that  the  answer  was  sub- 
stantially, "  Yes,  I  am  a  temperate  man,"  that  justifies  Mr.  Mc- 
Bride in  putting  down  the  word  "  Yes,"  and  Mr.  Lee  was  per- 
fectly satisfied,  for  he  signed  the  application  ;  and  I  suppose  the 
jury  would  have  a  right  to  suppose  and  conclude  that  he  knew 
"  Yes  "  had  been  written  down  there.  He  may  have  said,  "  I 
take  a  drink  once  in  a  while  ;  I  take  a  glass  or  two  when  I  want 
it."  But  don't  that  mean,  "I  am  a  temperate  man  ?"  Does  that 
mean  anything  contradictory  to  what  we  understand  as  a  temper- 
ate man  ?  Is  n't  it  saying,  in  effect,  "  Yes,  I  am  a  temperate 
drinker  ?  " 

Now  what  is'  the  meaning  of  these  words  in  the  fifth  question, 
"  Have  you  always  been  sober  and  temperate  ?  "  What  is  the 
meaning  of  that  ?  It  don't  mean  total  abstinence.  We  are  to 
give  these  words  the  common,  ordinary  interpretation.  It  don't 
mean  a  man  who  has  signed  the  pledge  never  to  touch  a  drop. 
It  does  not  mean  total  abstinence  from  drink,  and  there  is  no 
man  who  takes  a  glass  or  two  when  he  feels  like  it  who  would 
not  describe  himself,  in  answer  to  this  question,  a  sober  and  tem- 
perate man. 

As  to  the  question  of  what  constitutes  sobriety  or  to  mean  a 
temperate  man,  I  suppose  there  are  classes  of  people  in  the  com- 
munity who  hold  different  opinions.  There  are  men  of  extreme 
opinions  on  the  subject  of  temperance  that  would  put  down  a 
man  as  intemperate  who  ever  took  anything  —  whose  motto  is 
"  Touch  not,  taste  not,  handle  not,  "  and  who  consider  a  man  in 
the  highways  of  ruin  who  ever  touches  anything  stronger  than 
water.  But  that  is  not  the  rule  to  be  applied  here.  On  the 
other  hand,  there  are  a  class  of  people  who  would  drink  a  great 
many  times  a  day  and  become  very  much  under  the  influence  of 
liquor,  who,  perhaps,  because  they  never  become  what  is  termed 
"  dead  drunk,"  would  say,  if  they  were  asked  this  question,  "  I 
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take  an  occasional  glass ; "  or,  "  Yes,  I  occasionally  drink  too 
much."  Well,  I  need  not  say  to  you  that  an  occasional  debauch 
even  would  not  make  a  man  of  intemperate  habits.  I  take  it 
that  this  question  means  habitual  intemperance.  Especially  it 
means  so  when  you  consider  that  word  "  always."  If  the  ques- 
tion to  be  put  to  a  man  obtaining  a  life  insurance  policy  is, 
"  Have  you  always  been  sober  and  temperate  ?  "  —  if  that  means 
"  ever  drunk  in  your  Ijfe,"  I  am  afraid  that  there  would  be  a 
great  many  people  who  never  would  get  their  lives  insured. 
There  are  very  few  who  have  not  some  time  or  other,  young  or 
old,  been  drunk,  literally  and  fully,  and  are  conscious  of  it,  so 
they  could  not  give  an  affirmative  answer,  if  such  was  the  mean- 
ing of  it.  But  this  is  not  the  meaning.  It  means  habitual  drunk- 
enness. So  much  for  that.  You  have  had  a  great  deal  of  testi- 
mony brought  to  bear  upon  that  question,  and  the  question  for 
you  to  determine  is :  Are  you  satisfied  upon  this  testimony  that 
upon  that  day,  the  15th  of  May,  1872,  John  Clark  Lee  was  a 
man  of  temperate  habits  ?  That  is  the  meaning  of  temperate 
man.  It  is  not  necessary  to  be  dead  drunk  every  day.  That  a 
man's  life  may  be  injured  — that  is  the  question  ;  the  risk  is  the 
thing,  and  I  will  consider  that  directly.  The  risk  may  be  in- 
creased by  habitual  drinking  every  day  of  an  amount  of  liquor 
that  perhaps  would  not  at  all  affect  his  head  or  his  legs.  I  am 
not  going  to  say  anything  to  you  on  that  question.  It  is  a 
pure  question  of  fact.  You  have  heard  the  evidence  of  all  the 
witnesses.  It  is  for  you  to  say  which  side  you  believe.  It 
seems  a  little  strange,  perhaps,  to  a  looker-on  of  this  scene,  who 
does  not  know  the  witnesses  personally,  that  there  should  be 
twenty  or  thirty  witnesses  on  the  part  of  the  defendant,  most  of 
whom  say  they  never  saw  the  man  sober,  and  eight  or  ten  exam- 
ined on  the  part  of  the  plaintiff  who  say  they  never  saw  him 
drunk.  And  yet  I  do  not  know  that  they  are  irreconcilable. 
Some  men's  periods  for  getting  drunk  do  not  occur  until  the  lat- 
ter part  of  the  day.  A  man  may  be  in  the  habit  of  keeping  him- 
self perfectly  sober  from  the  time  he  gets  up  until  an  advanced 
period  of  the  day,  and  then  it  would  be  very  easy  to  call  a  large 
number  of  witnesses  who  were  only  in  contact  with  him  during 
the  early  part  of  the  day,  who  would  all  swear,  with  perfect 
truthfulness,  "  I  never  saw  him  drink,  and  I  never  saw  him  un- 
der the  influence  of  liquor.     I  think  him  a  perfectly  temperate 
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man ;  "  and  yet  you  might  go  and  find  just  as  many  witnesses 
who  were  in  the  habit  of  meeting  him  after  nightfall  or  at  bed- 
time, and  who  might  say  with  just  as  much  truth,  "  I  never  saw 
that  man  sober."  There  should  be  a  way  to  reconcile  this  testi- 
mony. I  do  not  think  it  is  applicable  in  this  case.  I  only  call 
your  attention  to  the  fact,  and  say  that  there  is  some  difference 
to  be  made  between  afllrmatiTe  and  negative  testimony.  Some 
say  they  saw  him  drunk.  If  you  have  confidence  in  their  testi- 
mony, it,  of  course,  should  be  worth  more  in  the  estimation  of 
the  jury  than  that  from  the  same  number  of  people  who  merely 
say  they  never  saw  him  drunk. 

But,  gentlemen,  there  is  one  thing  that  you  are  not  to  be  under 
any  misapprehension  about.  From  the  course  of  the  evidence  in 
the  case,  and  from  the  course  the  case  itself  has  taken,  one  would 
be  apt  to  suppose  —  a  mere  spectator  looking  on  this  scene  —  that 
the  question  was  whether  John  Clark  Lee  died  of  intemperance. 
That  is  out  of  the  question.  You  may  be  perfectly  satisfied  that 
intemperance  had  no  effect  in  producing  the  death.  That  is  not 
the  question.  As  the  counsel  for  defence  has  very  properly  stated 
to  you,  if  he  had  fallen  down  dead  in  the  street,  if  he  had  acci- 
dentally deceased  in  any  other  way,  the  same  question  would  have 
been  here.  The  fact  of  his  death  from  any  other  cause  does  not 
affect  this.  The  question  is  whether  the  insurance  company  took 
the  risk.  They  claim  they  took  the  risk  of  a  man  who  was  of 
temperate  and  sober  habits ;  they  did  not  care  to  take  the  risk  of 
a  man  who  was  otherwise.  And  therefore  the  question  is  irre- 
spective of  this  fact  of  whether  this  drunkenness  on  the  part  of 
John  Clark  Lee  had  diseased  his  liver  or  any  other  function  of 
his  body,  or  had  been  the  immediate,  the  approximate,  or  the  re- 
mote cause  of  his  death.  If,  in  point  of  fact,  John  Clark  Lee 
was  an  intemperate  man  at  the  time  this  policy  was  issued,  your 
verdict  should  be  for  the  defendant.  It  is  very  true,  and  that  is 
the  only  point  in  which  this  medical  testimony,  this  exhibition  of 
learning  about  livers,  &c,  is  of  any  consequence.  It  may  be  con- 
sidered as  auxiliary  evidence.  If  you  are  satisfied  that  this  man 
was  drunk,  and  was  an  intemperate  man,  the  existence  of  these 
signs  in  the  body  may,  on  the  one  hand,  confirm  it,  or,  on  the 
other,  may  contradict  it ;  for  it  is  certainly  just  as  true  that,  as  a 
long  course  of  intemperance  would  produce  a  diseased  liver,  I 
suppose  you  would  draw  an  inference  that  a  long  course  of  intern- 
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perance  would  produce  a  disease  in  other  portions  of  the  body 
elsewhere  —  that  some  other  parts  of  the  body  would  be  affected 
by  the  intemperate  use  of  ardent  spirits.  So  it  is  an  argument 
that  would  work  one  way  or  the  other,  according  to  the  testimony 
given  in  the  case. 

I  don't  know  that  there  is  anything  further  that  I  should  say 
to  you  in  this  case.  There  are  certain  points  proposed  to  me  on 
the  part  of  the  counsel  of  the  plaintiff.  It  is  one  of  the  opera- 
tions of  the  law  of  this  State  that  a  party  has  a  right  to  catechise 
the  judge,  to  see  whether  he  understands  his  business. 

First.  This  is  a  contract  to  pay  Robert  Fox,  and  there  is  no 
evidence  of  any  warranty  or  misrepresentation  by  him. 

Well,  that  is  true.  It  is  a  contract  to  pay  Robert  Fox,  and 
there  is  no  evidence  of  any  warranty  or  misrepresentation  by  him  ; 
but  it  is  a  totally  immaterial  point,  because,  supposing  that  there 
was  no  evidence  of  any  warranty  or  misrepresentation  by  him,  if 
the  answer  is  not  true,  the  company  was  discharged. 

Second.  That  no  mistaken  statement  of  another,  unconnected 
with  fraud,  can  prejudice  the  plaintiff. 

I  decline  to  answer  that ;  I  say  that  is  not  so. 

Third.  If  the  jury  find  from  the  evidence  that  the  defendant 
solicited  insurance  from  the  plaintiff,  —  that  the  contract  was  be- 
tween plaintiff  and  defendant,  and  that  plaintiff  did  not  insure 
until  Lee  was  twice  examined  by  two  physicians,  —  the  plaintiff 
is  not  bound  by  Lee's  answer,  unless  the  plaintiff  was  a  party  to 
wilful  misrepresentations. 

I  decline  to  charge  as  stated  there  ;  the  law  is  not  so. 

Fourth.  If  the  jury  find  from  the  evidence  that  the  answers 
given  by  Lee  were  untruly  recorded  by  the  defendant,  such  a 
difference  of  writing  should  in  those  portions  be  entirely  disre- 
garded. 

I  affirm  that  if  the  difference  is  material,  if  the  answer  was 
different  from  what  it  was  put  down,  materially,  but  if  substan- 
tially the  same  answer,  then  I  say  I  decline  to  say  that  to  you. 

Fifth.  If  Lee  answered  aU  questions  in  good  faith,  without 
falsehood  or  suppression,  the  defence  on  this  branch  of  the  case 
falls. 

I  decline  so  to  answer ;  I  think  the  law  is  not  so.  It  is  the 
absolute  truth  of  the  answers  that  he  undertook  to  give,  and  not 
that  Lee  believed  them  to  be  true. 
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Sixth.  That  if  the  jury  find  from  the  evidence  that  the  policy 
was  obtained  in  good  faith,  it  is  no  defence  to  the  claim  that  the 
defendant  offered  to  cancel  the  policy  or  to  return  the  premium. 

I  think  that  is  true  ;  it  is  affirmed  ;  that  is  the  law  ;  either  to 
cancel  the  policy,  or  return  of  premium,  is  no  defence  if  the  pol- 
icy was  obtained  in  good  faith,  if  these  answers  were  true. 

I  did  not  notice  the  condition  of  the  policy  before  ;  if  it  were 
obtained  in  good  faith. 

If  the  jury  find  the  answers  were  true,  it  is  no  defence  to  the 
claim  that  the  defendant  offered  to  return  or  cancel  the  policy,  or 
return  the  premium. 

Seventh.  The  burden  of  proof  is  placed,  by  such  statement,  on 
the  defendant. 

Well,  I  affirm  that  that  is  so  ;  the  burden  of  proof.  The  bur- 
den of  proving  Lee's  statement  false  is  upon  defendant. 

Verdict  for  plaintiff.  Damages  assessed  at  $20,691.26.  Ver- 
dict set  aside.     Rule  for  new  trial  absolute. 

VOL.  IV.  30 


SOUTH  CAROLINA. 

Ella  Donnald  et  al.,  respondents,  vs.  Piedmont  and  Ar- 
lington Life  Insueance  Co. 

(Supreme  Court,  South  Carolina,  April,  1873.) 

Payment  of  premium,.  Days  of  grace.  —  The  policy  in  question  provided  tliat  no  premium 
would  be  received  by  tiie  company  after  the  day  named  for  payment  thereof  unless  the 
insured  was  in  perfect  health  at  the  time,  and  then  at  the  option  of  the  company.  The 
policy  also  provided  that  thirty  days'  grace  were  allowed  wliere  the  premiums  were  paid 
annually  ;  in  which  manner  they  were  payable  in  the  present  caje.  The  premium  which 
became  due  March  5,  1871,  was  ordered  by  the  assured,  on  the  5th  of  April  following,  to 
be  sent,  in  a  package  dated  April  3d,  to  tlie  general  agent  of  the  company,  —  the  assured 
being  himself  sick  at  the  time.  The  package  was  not  in  fact  sent  until  April  10th,  after 
the  death  of  the  assured.    Held^  that  there  could  be  no  recovery  upon  the  policy. 

Action  upon  a  life  policy,  dated  March  5,  1869.  The  pre- 
miums were  payable  annually  ;  the  first  and  second  being  duly 
paid.  The  third  became  due  March  5,  1871.  By  the  terms  of  the 
policy,  thirty  days  of  grace  were  allowed  after  the  day  named  for 
the  annual  payments  of  the  renewal  premiums,  extending  the  time 
of  payment  to  the  fourth  day  of  April  in  each  year.  A  notice  in- 
dorsed upon  the  policy,  and  made  part  of  the  contract,  provided  that 
"  No  premium  will  be  received  by  the  company  containing  any  risk, 
after  the  day  named  in  the  policy  for  the  payment  of  such  pre- 
mium, unless  the  insured  is  in  perfect  health,  and  the  risk  con- 
tinued at  the  entire  option  of  the  company  ;  and  no  payment 
of  premium  is  binding  on  the  company,  unless  the  same  is  ac- 
knowledged by  a  printed  receipt  signed  by  the  president,  or 
secretary,  or  actuary  of  the  company.  Agents  are  not  authorized 
to  bind  the  company  by  the  issue  of  policies  or  permits,  or  give 
receipts  for  the  renewal  of  premiums  ;  neither  are  they  authorized 
to  waive  forfeiture,  or  make,  alter,  or  discharge  contracts." 

The  deceased  was  agent  of  the  appellant.  On  the  3d  of  April, 
1871,  he  was  taken  sick,  and  continued  to  grow  worse  until  the 
7th  of  April,  when  he  died.  On  the  5th  of  April  he  handed  his 
wife  several  packages,  saying  that  they  must  be  sent  off  by  ex- 
press the  next  morning.  Among  these  was  a  package  directed 
to  the  general  agent  of  the  appellant,  bearing  date  of  April  3d, 
and  containing  f  100  to  pay  the  renewal  premium  upon  his  pol- 
icy.    This  package  was  not  sent  to  the  general  agent  until  the 
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10th  of  April,  on  which  day  it  was  received  by  him.  It  was 
proved  on  trial  that  the  deceased  was  authorized  to  receiye  re- 
newal premiums  on  policies  of  other  persons,  and  that  it  was  the 
habit  of  the  appellant  in  that  community  to  receive  premiums 
after  the  expiration  of  the  time  mentioned  in  the  policies,  as  also 
of  the  days  of  grace. 

Perrin  ^  Cothran,  for  appellant. 

Reed  ^  Brown,  for  respondents. 

Moses,  C.  J.  The  testimony  in  the  cause  presented  no  issue 
of  fact  for  the  solution  of  which  the  conclusion  of  the  jury  was 
necessary. 

The  facts  may  be  conceded  as  established  by  the  evidence  ad- 
duced on  the  part  of  the  respondents,  and  if  they  do  not  constitute 
a  sufficient  cause  of  action  against  the  appellants,  they  were  en- 
titled to  a  nonsuit.  The  determination  of  the  case  depended 
upon  the  construction  of  the  policy,  and  of  its  conditions,  which 
was  the  contract  between  the  parties,  and  this  was  for  the  court, 
and  not  for  the  jury. 

Before  entering  on  what  really  appears  to  us  the  merits  of  this 
contention,  it  may  be  satisfactory  to  refer  to  the  proposition  sub- 
mitted on  the  argument  in  behalf  of  the  respondents,  which  claims 
the  existence  of  the  policy  at  the  death  of  the  assured,  by  reason 
of  the  alleged  payment  of  the  premium  in  his  lifetime.  There  is 
a  distinction  between  a  tender  and  actual  payment  itself.  The 
former  may  sometimes  so  operate  as  to  place  the  party  making  it 
in  a  position  in  which  he  may  be  entitled  to  the  full  benefit  of 
some  condition,  which  was  to  avail,  if  within  a  certain  time  he 
made  payment  of  the  stipulated  sum  fixed  by  the  agreement,  but 
it  cannot  amount  to  full  and  complete  satisfaction.  Here  the 
point  relied  on  was  not  that  payment  of  the  required  premium 
had  been  made,  but  that  the  intention  of  the  assured,  by  inclos- 
ing the  money  in  a  package,  its  direction  to  the  general  agent  of 
the  company,  and  its  presentation  after  his  death  by  Herrick  and 
Lake,  amounted  to  a  compliance  with  the  stipulations,  on  the 
performance  of  which  the  interest  in  the  policy  was  preserved 
to  the  respondents.  This  raised  a  question  of  law.  The  facts 
from  which  the  legal  conclusion  was  to  be  drawn  were  not  con- 
tested, and  presented  a  proposition  purely  for  the  judgment  of 
the  court. 

To  give,  however,  to  the  respondents  the  full  benefit  of  the  acts 
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througli  which  they  contend  the  policy  was  saved  to  them,  for  the 
purpose  of  the  argument  we  will  consider  what  would  have  been 
the  effect  if  the  assured  had  been  living,  and  claimed  that  his 
policy  was  still  of  force  by  virtue  of  the  transactions  which  the 
respondents  aver,  he  being  dead,  secure  to  them  the  benefit  of 
the  covenant.  "The  conditions  annexed  to  a  personal  contract, 
like  a  policy  of  insurance,  must»be  performed  according  to  the 
terms  used,  and  the  apparent  interest  of  the  parties,  and  are  not 
satisfied  by  a  performance  cy  presJ"     3  Steph.  N.  P.  2072. 

Every  warranty  in  the  policy  is  a  condition  precedent,  and  the 
assured  must  aver  and  prove  performance  of  it. 

It  is  held  that  a  liberal  construction  must  be  given  to  such  an 
instrument  in  seeking  for  the  true  intention  of  the  partiesj  but  if 
the  terms  leave  no  doubt  of  this,  it  must  be  enforced  according  to 
their  plain  meaning.  The  following  extracts  from  the  policy  show 
so  much  of  its  conditions  as  is  necessary  for  a  proper  understand- 
ing and  decision  of  the  case  :  "  The  company,  in  consideration  of 
the  first  annual  payment  on  the  policy,  continues  the  same  in 
force  from  the  fifth  day  of  March,  1869,  to  the  fifth  day  of  March, 
1870,  and  in  consideration  of  the  payment  of  the  like  sum  in  every 
twelve  months  as  hereafter  stated,  and  of  the  annual  premium  of 
eighty-six  dollars  and  seventy-fivesi  cents  to  be  paid  on  or  before 

the day  of in  every  year,  during  the  continuance  of  this 

policy,  (or  within  thirty  days  thereafter  within  the  lifetime  of  the 
assured  when  the  payments  are  annual,)  do  assure  the  life  of 
David  Lewis  Donnald,"  &c.  "  And  it  is  also  understood  and 
agreed,  ....  in  case  the  said  party  contracting  for  the  assur- 
ance shall  not  pay  the  said  premium  on  or  before  the  several  days 
hereinbefore  mentioned  for  the  payment  thereof,  then,  and  in 
every  such  case,  the  said  company  shall  not  be  liable  for  the  pay- 
ment of  the  sum  assured,  or  any  part  thereof,  and  this  policy  shall 
cease  and  determine." 

The_notice  indorsed  on  the  policy,  which  is  made  part  of  the 
contract,  declares  that  "  The  premium  is  payable  at  the  commence- 
ment of  this  risk  in  one  or  more  payments  as  within  expressed. 
If  the  assured  desires  to  alter  the  mode  of  payments,  application 
must  be  made  to  the  company  in  writing  for  permission,  which 
the  company  will  grant  at  its  discretion.  The  premiums  are  al- 
ways due  on  the  several  days  stipulated  in  the  policy,  and  fill  risk 
to  the  company  commences  at  the  time  of  the  actual  payment  of 
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the  first  premium,  without  regard  to  the  date  of  the  policy,  (unless 
otherwise  stipulated  in  the  policy,)  and  continues  until  the  day 
named  in  the  policy  for  the  payment  of  the  premium,  at  twelve 
o'clock  noon,  and  no  longer,  except  that  thirty  days'  grace  are  al- 
lowed as  within  provided,  where  payments  are  annual;  but  no 
days  of  grace  on  less  than  annual  premium." 

The  policy  expired  on  the  5th  of  March,  1871,  and  the  risk 
could  be  extended  beyond  that  time  only  "  at  the  entire  option  of 
the  company."  The  days  of  grace  terminated  on  the  4th  of  April 
following  —  the  assured  died  on  the  7th.  The  appellants  well 
contend,  "  That  if  he  h;id  died  on  the  3d  of  that  month,  and  the 
amount  of  premium  had  been  tendered  on  that  day,  the  company 
would  not  have  been  bound  to  accept  it."  The  liability  of  the 
company  depended  upon  the  death  of  the  assured  during  the  con- 
tinuance of  the  risk.  This  ended  on  the  6th  of  March,  1871,  and 
the  extension  within  the  time  fixed  as  days  of  grace  was  subject 
entirely  to  the  will  of  the  company. 

The  principles  decided  in  Simpson  et  al.,  ex'rs,  v.  The  Acci- 
dental Death  Insurance  Company,  88  E.  C.  L.  256, i  apply  to  the 
case  here,  and  the  facts  are  analogous.  The  premium  there  was 
payable  on  the  22d  January  in  each  year,  and  by  one  of  the  con- 
ditions indorsed  on  the  policy  "the  premium  was  to  be  paid 
within  twenty-one  days  from  the  day  on  which  the  same  should 
first  accrue  or  become  due  —  and  that  provided  the  same  should 
be  from  time  to  time  paid  within  such  space  of  twenty-one  days, 
the  policy  should  not  be  void,  notwithstanding  the  happening  be- 
fore the  expiration  of  such  space  of  twenty-one  days  of  the  event 
or  events,  upon  the  happening  whereof  the  amount  secured  by  the 
policy  should,  according  to  the  terms  thereof,  become  payable." 
By  another  condition,  it  was  provided,  "  That  if  the  premium 
should  be  unpaid  for  twenty-one  days  next  after  it  should  become 
due,  the  policy  should  be  absolutely  void."  And  it  was  further 
(fdurthly)  provided  that  in  every  case  in  which  a  new  premium 
should  become  payable,  the  directors  should  be  at  liberty  to  ter- 
minate the  risk  by  refusing  to  accept  such  premium. 

S.  paid  the  premiums  to  the  year  1855.  On  22d  January,  1856, 
one  of  the  premiums  payable  as  in  the  policy  mentioned  became 
due.  February  1,  1856,  he  died  from  an  accident  which  hap- 
pened to  him  on  the  27th  January  preceding.     It  was  held,  that 
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there  was  nothing  in  the  conditions  to  enable  his  executors  to  pay 
the  premium  after  his  death,  and  that  if  they  had  tendered  it 
within  the  twenty-one  days,  the  company  would  not  have  been 
bound  to  accept  it.  That  the  policy  was,  by  reason  of  the  non- 
payment of  the  premium  within  the  terms  of  the  policy  and  con- 
ditions, absolutely  void,  and  that  the  company  were  not  estopped 
from  denying  the  payment.  That  neither  the  plaintiffs  (ex'ors) 
nor  the  assured  (had  he  been  living)  would  have  had  an  absolute 
right  to  keep  the  policy  alive  by  payment  or  tender  of  the  pre- 
mium within  the  twenty-one  days,  the  fourth  condition  giving  the 
directors  the  option  of  refusing  to  continue  it  or  not,  at  their  pleas- 
ure. The  principles  which  governed  this  decision  had  been  ap- 
plied in  Tarleton  et  al.  v.  Stanforth  et  al.  5  T.  R.  695,  to  a  case 
of  insurance  against  loss  by  fire,  and  in  Want  ^  Gashoin  v.  Blunt 
et  al.  12  East,  183,^  to  one  arising  out  of  a  policy  of  life  insur- 
ance. The  reasoning  in  these  cases  leaves  nothing  for  further 
elucidation,  and  is  conclusive  on  the  points  made  here  in  behalf  of 
the  respondents.  Nor  can  the  verdict  be  sustained  upon  the  pre- 
sumption that  the  deceased  was  a  recognized  agent  of  the  com- 
pany, authorized  to  receive  payment  of  premiums  for  others,  and 
therefore  to  be  held  invested  with  the  same  right  as  to  himself, 
the  exercise  of  which  continued  his  policy.  In  the  first  place,  the 
evidence  contradicts  the  inference  that  he  had  paid  the  premium 
by  charging  it  in  his  account  with  the  company,  for  he  proposed 
to  send  it  to  the  general  agent,  not  in  satisfaction  of  money  with 
which  he  was  so  charged,  but  "  to  pay  premium,"  adding,  "  if 
amount  is  not  sufficient  will  arrange  it  when  we  meet,"  and  the 
indorsement  on  the  policy  (made  part  of  the  contract)  expressly 
forbids  agents  from  giving  "  receipts  for  the  renewal  of  pre- 
mium," and  declares  that  "  no  payment  or  premium  is  binding 
on  the  company  unless  the  same  is  acknowledged  by  a  printed 
receipt  signed  by  the  president,  or  secretary,  or  actuary  of  the 
company."  As  agent,  therefore,  he  could  not  have  given  a  bind- 
ing renewal  receipt  to  a  third  person,  under  his  own  hand,  much 
less  have  renewed  his  own  policy  by  a  payment  to  himself. 

However  reluctant,  we  are  obhged  to  say  that  we  see  no  cause 
of  action  on  the  part  of  respondents,  and  the  motion  for  the  non- 
suit refused  by  the  presiding  judge  must  prevail,  and  it  is  so  ac- 
cordingly ordered. 

Weight  and  Willaed,  A.  JJ.,  concurred. 

1  Ante,  vol.  2,  p.  201. 
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New  York  Life  Insurance  Co.,  plaintiffs  in  error,  vs. 
White's  Adm'x,  defendant  in  error. . 

(Supreme  Court  of  Appeals,  Virginia,  July,  1872.) 

War.  —  The  late  war  did  not  have  the  effect  of  abrogating  contracts  of  Insurance  between 
parties  on  opposite  sides  of  the  military  lines  previously  made,  but  only  suspended  their 
operation. 

The  case  is  stated  in  the  opinion  of  the  court. 

Taylor,  Tucker  ^  Old,  for  plaintiffs  in  error. 

Molladay  ^  G-ayle,  for  defendant  in  error. 

WiNGPiBLD,  J.  On  the  13th  of  August,  1857,  John  S.  White 
effected  a  policy  of  insurance  on  his  own  life  with  the  New  York 
Life  Insurance  Company,  whereby  the  company,  in  consideration 
of  $73.50  in  hand  paid,  and  of  the  annual  payment  of  the  like  sum 
of  $73.50  on  the  13th  day  of  August  in  every  year  during  the 
continuance  of  the  said  policy,  assured  the  life  of  the  said  John 
S.  White,  describing  him  as  "  John  S.  White,  carpenter,  of  Ports- 
mouth, in  the  County  of  Norfolk,  State  of  Virginia,"  in  the 
amount  of  fifteen  hundred  dollars,  for  the  term  of  his  natural  life, 
commencing  on  the  13th  of  August,.  1857,  at  noon,  and  did  thereby 
promise  and  agree  to  and  with  the  assured,  his  executors,  admin- 
istrators, and  assigns,  to  pay  the  said  sum  of  $1,500  to  the  legal 
representatives  of  the  assured  within  sixty  days  after  due  notice 
and  proof  of  his  death,  deducting  therefrom  all  unpaid  notes  for 
premiums  on  the  policy,  with  a  proviso  (among  others)  that  "  in 
case  the  said  White  shall  not  pay  the  said  premiums  on  or  before 
the  several  days  hereinbefore  mentioned  for  the  payment  thereof, 
together  with  the  annual  interest  on  any  notes  that  may  have  been 
given  for  forty  per  cent.,  and  such  assessments  thereon  as  may  be 
made  and  called  for  by  the  trustees  ;  then,  and  in  every  such  case, 
the  said  company  shall  not  be  liable  to  the  payment  of  the  sum 
assured,  or  any  part  thereof,  and  this  policy  shall  cease  and  deter- 
mine," with  an  indorsement  on  the  margin  of  the  policy  in  these 
words :  "  All  receipts  for  premiums  paid  at  agencies  are  to  be 
signed  by  the  president  or  actuary."     The  policy  was  effected  at 
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Portsmouth  through  James  T.  Borum,  the  agent  of  the  company 
there,  and  all  the  premiums,  &c.,  were  regularly  paid  to  said 
agent  at  that  place,  to  the  13th  of  August,  1861.  John  S.  White 
died  on  the  19th  of  August,  1861,  in  the  arms  of  the  said  James 
T.  Borum,  the  agent  of  the  said  company. 

The  premium  due  the  13th  of  August,  1861,  was  not  paid,  and 
the  assured  was  prevented  from  paying  it,  and  the  interest  and 
assessment  then  due,  because  the  company  had  failed  to  furnish 
their  agent  at  Portsmouth  with  the  necessary  renewal  receipts 
and  statement  of  assessments  and  interest  due.  According  to  the 
rules  of  the  company,  and  indorsement  in  the  margin  of  the  pol- 
icy, all  receipts  for  premiums  paid  at  the  agencies  had  to  be  signed 
by  the  president  or  actuary,  and  only  countersigned  by  the  agent, 
and  the  agent  had  no  authority  to  give  receipts,  but  only  to  coun- 
tersign those  given  by  the  president  or  actuary.  There  had  been 
no  communication  between  New  York  (where  the  company  was 
located)  and  Portsmouth,  Va.,  (where  White  resided,)  for  some 
time  before  the  13th  of  August,  1861,  in  consequence  of  the  war 
then  raging  between  the  United  States  and  the  Confederate  States, 
(the  assured  being  a  citizen  of  the  Confederate  States,  and  the 
company  being  located  in  the  United  States.)  The  premium  due 
on  the  13th  of  August,  1861,  was  not  paid  on  or  before  that  day 
or  afterward,  and  no  formal  actual  tender  of  it  was  made  to  the 
agent  at  Portsmouth  at  any  time.  It  was  the  custom  of  the  com- 
pany to  notify  the  assured  of  the  time  when  premiums  fell  due, 
and  it  was  the  duty  of  the  agent  to  give  the  notices  to  the  assured 
when  they  received  the  renewal  receipts  from  the  home  office ; 
but  in  this  case  no  such  receipts  were  sent  to  the  agent,  in  conse- 
quence of  which  no  notice  was  given  to  White,  and  the  premium 
was  not  paid  in  consequence  of  the  failure  of  the  company  to  fur- 
nish the  renewal  receipts  to  its  agent  according  to  all  former  usage. 
If  he  had  had  the  renewal  receipts,  the  premium  would  have  been 
punctually  paid. 

White  was  a  very  prudent,  careful  man,  and  when  the  policy 
was  efEected,  Borum,  the  agent  of  the  company,  promised  him  to 
protect  the  policy,  and  agreed  with  him  that  if  he  (White)  was 
absent  at  any  time,  or  should  forget  it  when  any  annual  premium 
came  round  to  be  paid,  he  (Borum)  would  pay  it  for  him  and  so 
prevent  any  forfeiture  of  the  policy  ;  and  he  frequently  afterward 
renewed  the  promise  to  White,  who  was  very  solicitous  about  the 
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punctual  payment  of  the  premiums.  But  Borum  had  no  au- 
thority from  the  company  to  make  such  an  arrangement,  and  it 
knew  nothing  of  it,  and  as  to  this  matter  he  was  the  agent  of 
White,  and  not  of  the  company. 

K  the  agent  (Borum)  had  had  the  renewal  receipts,  the  pre- 
miums, &c.,  due  on  the  13th  August,  1861,  from  White,  would 
have  been  paid  by  him.  He  had  the  money  with  which  to  make 
the  payment,  (as  did  White  likewise  have  it  laid  by  for  the  pur-  . 
pose,)  and  only  did  not  make  it  because  he  did  not  have  the 
renewal  receipts,  and  the  want  of  authority  on  his  part  to  give 
receipts  for  premiums. 

On  the  11th  November,  1862,  (after  intercourse  had  been  re- 
stored between  New  York  and  Portsmouth,)  Borum,  their  agent, 
wrote  to  the  company  in  New  York,  informing  them  of  the  death 
of  White,  and  that  the  premiums,  &c.,  would  have  been  paid  on 
the  13th  August,  1861,  if  he  had  had  a  renewal  receipt  for  the 
purpose  ;  and  that  the  failure  to  make  the  payment  was  occasioned 
by  the  failure  of  the  company  to  send  the  renewal  receipts,  as  had 
been  usual,  to  him  as  their  agent,  and  stated  that  the  company 
ought  to  pay  the  policy,  and  asked  that  the  proper  blanks  for 
proving  the  death  in  form  should  be  forwarded  to  him.  To  this 
the  company  replied  by  letter,  dated  11th  December,  1862,  in 
which  they  declined  to  admit  their  responsibility,  and  refused  to 
pay  anything  to  White's  representatives,  and  failed  to  send  the 
blanks  requested  for  the  purpose  of  making  formal  proof  of  the 
death  of  the  assured. 

A  formal  affidavit  of  the  death  of  White  was  made  on  the  28th 
of  June,  1867,  and  duly  forwarded  to  the  company  by  the  attor- 
ney of  the  plaintiff  on  the  same  day,  to  which  the  company,  through 
their  agents,  Bain  &  Bro.,  responded,  declining  to  pay  the  policy, 
but  offering  to  pay  184  ;  and  this  suit  was  commenced  on  the  5th 
of  September,  1867. 

Upon  the  trial,  a  verdict  was  rendered  in  favor  of  the  plaintiff, 
and  the  company  asked  for  a  new  trial,  which  was  refused,  and  an 
exception  taken  and  the  facts  certified,  the  material  parts  of  which 
have  been  already  stated.  The  defendants  asked  for  seven  differ- 
ent instructions  ;  the  first  was  refused,  the  second  given  with  an 
addition  to  it,  and  aU  the  others  given  in  the  form  asked  for,  and 
an  exception  was  taken  to  the  ruling  of  the  court  in  regard  to 
them.     The  counsel  for  the  company,  in  his  argument  here,  has 
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attempted  to  distinguish  this  case  from  that  of  Manhattan  Life 
Insurance  Company  v.  Warwick,  20  Gratt.  614.  It  is  argued 
here  that  there  was  no  actual  tender  of  the  premium,  as  there  was 
in  that  case.  That  there  is  no  provision  in  the  policy,  in  this 
case,  that  it  was  not  to  be  binding  until  countersigned  by  the 
agent  in  Virginia,  as  there  was  in  that  case ;  and  that  this  is,  there- 
fore, not  a  Virginia  contract  to  be  performed  here,  but  a  New 
York  contract  to  be  performed  there ;  and  that  whether  it  was 
one  or  the  other,  it  was  an  executory  contract,  and  became  void 
and  dissolved  by  the  operation  of  the  war,  —  the  parties  being  re- 
spectively domiciled  in  the  opposing  sections,  and  consequently 
enemies,  and  thus  raising  again  one  of  the  main  questions  relied 
on  by  the  insurance  company  in  20  Grattan,  and  overruled  by 
a  majority  of  the  court. 

Although  the  policy  in  this  case  does  not  provide  that  it  was 
not  to  be  obligatory  until  countersigned  by  the  local  agent,  yet  it 
is  proved  that  it  was  effected  in  Portsmouth  with  the  agent  there, 
and  was  perfected  by  delivery  and  the  payment  of  the  advanced 
premium  to  the  agent  at  that  place  ;  and  the  succeeding  pre- 
miums were  all  paid  to  the  same  agent  at  the  same  place,  upon 
receipts  furnished  by  the  company  for  that  purpose,  signed  by  the 
president  and  countersigned  by  the  agent,  thus  being  treated  and 
regarded  by  both  parties  as  a  Virginia  contract,  to  be  performed 
on  the  part  of  the  assured  in  Portsmouth,  Va.  No  notice  was 
ever  given  to  the  assured  that  he  would  be  required  to  make  pay- 
ment anywhere  else.  Upon  the  supposition  that  this  is  a  Vir- 
ginia contract,  to  be  performed,  as  far  as  the  assured  was  con- 
cerned, in  Portsmouth,  it  is  argued  that  the  failure  to  pay  or 
tender  payment  of  the  premium  due  the  13th  of  August,  1861, 
to  Borum,  the  agent  of  the  company  at  Portsmouth,  was  a  for- 
feiture of  the  policy  ;  and  that  the  arrangement  between  White 
and  Borum,  whereby  the  latter  agreed  to  protect  the  policy  for 
White,  and  pay  the  premiums  for  him  when  they  fell  due,  in  case 
White  did  not  do  it,  was  a  private  arrangement  with  themselves, 
not  known  to  the  company,  and  not  binding  on  it,  and  did  not 
dispense  with  a  tender  to  him,  as  agent  of  the  company.  It  is 
very  true  that  the  company  was  not  bound  by  this  arrangement 
between  White  and  its  agent,  yet  it  was  lawful  for  White  to  ap- 
point an  agent  to  make  the  payments  for  him,  and  it  was  as  law- 
ful for  him  to  appoint  Borum  his  agent  to  make  them  for  him,  as 
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it  was  for  the  company  to  appoint  him  as  its  agent  to  receive  the 
premiums  ;  and  when  the  premium  fell  due  on  the  13th  August, 
1861,  Borum  had  the  money  to  pay  it,  and  would  have  paid  it  if 
he  had  had  the  renewal  receipts,  signed  by  the  president,  to  be 
countersigned  by  him  on  payment  of  the  premiums,  which  the 
company  had  always  before  furnished  its  agent,  and  which,  ac- 
cording to  all  previous  usage,  it  was  its  duty  to  furnish,  and  with- 
out which  he  was  powerless  to  collect,  and  as  to  collection  of  pre- 
miums, in  a  situation  as,  if  he  never  had  been  agent. 

According  to  the  proof,  nothing  but  the  want  of  these  renewal 
receipts  prevented  the  punctual  payment  of  the  premium,  (the 
agent,  according  to  the  proof,  having  no  right  to  give  any  receipt, 
but  only  to  countersign  such  as  were  furnished  by  the  company, 
signed  by  the  proper  officer.)  But  it  is  argued  that  it  was  never- 
theless the  duty  of  White,  or  his  agent,  to  make  the  tender,  al- 
though the  agent  of  the  company  had  no  right  to  receive  it,« 
(although  without  such  renewal  receipt  he  had  no  authority  to 
collect,  and  as  to  this  was  as  if  he  had  never  been  agent  at  all.) 
This  might  have  been  so  if  White  had  had  a  different  agent,  who 
did  not  know  that  Borum  could  not  collect,  or  was  not  himseK  in- 
formed of  the  inability  of  the  company's  agent  to  collect ;  but 
suppose  White  had  had  some  other  agent,  who  had  gone  to  Borum 
to  pay  the  premium,  with  the  money  in  his  pocket  to  do  it,  and 
Borum  had  informed  him  that  he  could  not  receive  payments, 
and  had  no  right  to  do  so,  for  the  want  of  the  proper  renewal 
receipts,  what  use  would  there  have  been  of  this  agent's  going 
through  the  vain  form  of  making  an  offer  which  he  knew  could 
not  be  acceded  to,  and  would  be  rejected  ?  I  do  not  suppose  it 
wiU  be  contended  that  he  would  have  been  compelled  to  go  through 
an  idle  form  in  such  a  case  ;  if  not,  why  should  Borum  (who,  both 
as  agent  for  the  company  and  as  agent  for  White,  knew  he  could 
not  receive  it)  have  gone  through  the  mere  form  and  mummery 
of  making  a  tender,  as  agent  of  White,  of  the  money  he  had  in 
his  pocket,  to  pay  it  to  himself,  as  agent  of  the  company,  when  he 
had  no  right  to  collect  it,  and  could  not  receive  it.  Yet  the  pan- 
tomime must  have  gone  to  this  absurdity  if  the  position  taken  by 
the  counsel  of  the  company  on  this  question  is  a  correct  one.  I  do 
not  think  a  formal  tender  was  essential  or  necessary  under  these 
circumstances,  or  that  any  party  was  injured  by  its  not  being 
made.     Nor  do  I  think  that  any  one  was  or  could  have  been  in- 
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jured  by  the  failure  to  make,  or  ever  was  bound  to  make,  a  ten- 
der to  one  who  had  no  right  to  receive.  But  suppose  this  is  a  New 
York  and  not  a  Virginia  contract,  how  does  that  help  the  case  of 
the  company  ?  It  certainly  cannot  do  it,  unless  this  was  such  an 
executory  contract  as  was  dissolved  by  the  occurrence  of  the  late 
war  between  the  Confederate  States  and  the  United  States,  after 
the  contract  had  been  made  and  performed  on  the  part  of  the  as- 
sured in  a  great  measure,  and  to  the  full  extent  its  stipulations 
required  performance  at  the  time  the  war  broke  out ;  and  this 
brings  us  to  the  consideration  of  the  proposition  upon  which  the 
case  hinges,  as  to  whether  this  is  such  a  contract  as  would  be  dis- 
solved by  the  rules  of  public  law  upon  the  breaking  out  of  a  war 
between  the  countries  of  the  two  contracting  parties.  By  the  rules 
on  this  subject,  all  contracts  made  between  citizens  or  subjects  of 
the  belligerent  powers  during  hostilities,  and  all  executory  con- 
•tracts  requiring  intercourse  and  concert  in  action,  counsel,  and 
confidence  between  the  citizens  of  the  different  powers  in  order  to 
carry  it  on,  such  as  partnership  and  the  like,  in  which  there  is  a 
community  of  goods  and  interests,  are  for  very  obvious  reasons 
void  ;  but  where  these  objections  do  not  exist,  I  can  see  no  reason 
why  a  contract,  lawful  in  its  inception,  and  partly  (and  to  the 
full  extent  its  term  required)  executed,  before  the  war,  and  which, 
to  continue  its  existence,  did  not  require  any  intercourse  with  the 
enemy,  (more  than  that  of  an  ordinary  contract  between  debtor 
and  creditor  in  the  ordinary  course  of  business,)  shoTild  be  de- 
clared void,  and  a  forfeiture  visited  on  one  of  the  parties,  to  enure 
to  the  benefit  of  the  other,  for  having  done  what  was  perfectly 
proper  and  lawful  when  it  took  place.  Why  should  White  be 
made  responsible  for  the  war  more  than  the  other  party  ?  and 
why  should  his  lawful  vested  rights  be  forfeited  and  transferred 
to  the  other  party,  merely  bfecause  a  war  existed  between  the  re- 
spective states  in  which  they  were  domiciled  ?  I  can  perceive 
no  good  reason  for  it,  and  I  think  the  courts,  instead  of  encourag- 
ing technical  forfeitures  for  matters  of  form,  which  do  not  affect 
the  merits  and  substance  of  the  matter  of  the  contract,  ought, 
on  the  contrary,  to  be  astute  to  find  reasons  for  preventing  such 
forfeitures. 

I  do  not  think  there  is  any  difference  between  the  contract  to 
pay  the  premiums  on  the  life  insurance  policy  in  this  case,  period- 
ically, than  any  other  contract  to  make  payments  at  certain  pe- 
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riods,  some  of  which  happened  to  fall  due  in  the  time  of  a  war 
that  afterward  took  place,  in  which  case  the  payments  falling  due 
during  the  war  would  be  suspended,  and  the  right  to  recover  them 
would  revive  as  soon  as  peace  was  restored.  In  the  case  under 
consideration,  the  company  agreed  to  pay  to  White's  representa- 
tives f  1,600  at  his  death,  upon  condition  that  he  made  certain 
annual  payments  to  them  as  long  as  he  lived ;  and  if  he  failed 
to  make  any  one  of  those  payments,  he  forfeited  his  right  to  the 
policy  and  all  the  money  previously  paid  by  him  at  any  of  the 
stipulated  periods.  White  paid,  in  addition  to  the  advance  pre- 
mium, those  that  fell  due  in  1858-9  and  1860,  (four  in  all,) 
and  was  prevented  from  paying  the  other  in  consequence  of 
the  then  existing  war.  Now,  shall  he  be  made  responsible  for  the 
war,  and  compelled  to  forfeit  the  money  that  he  has  rightfully 
paid,  before  it  occurred,  and  that,  too,  to  his  enemy  ?  or  shall 
the  performance  of  the  contract  be  suspended  during  the  war  ? 

I  think  there  can  be  no  good  reason  why  this  contract  should 
not  be  suspended  as  well  as  any  other,  by  whose  terms  one  bel- 
ligerent party  was  required  by  a  previous  contract  to  pay  to  an- 
other money  that  became  due  during  the  war.  Upon  a  common 
bond  to  pay  money  periodically,  if  any  of  the  payments  fell  due 
during  a  subsequent  war,  the  bond  would  not  have  become 
void,  but  the  payment  would  have  been  suspended  until  after 
peace.  And  so  in  this  case ;  White's  right  to  pay,  and  the  com- 
pany's right  to  collect  the  premium,  were  suspended  during  the 
war,  but  immediately  revived  when  peace  was  restored.  Suppose 
White  had  died  seven  months  sooner  than  he  did,  there  would 
have  been  no  premium  to  pay,  and  the  company  would  have 
been  bound  to  pay  the  $1,500,  yet  it  could  not  have  been  col- 
lected until  a  reasonable  time  after  peace  was  restored. 

In  my  view  of  the  case,  the  rights  of  the  parties  are  not  affected, 
and  it  does  not  matter,  so  far  as  the  validity  of  it  is  concerned, 
whether  this  was  a  Virginia  contract  or  not.  But  it  stands  upon 
the  broader  foundation  that  it  is  of  that  class  of  contracts  which 
are  not  dissolved,  but  only  suspended,  by  a  subsequent  war.  This 
view  is  fully  sustained  by  the  recent  decision  in  the  court  of  ap- 
peals of  Kentucky,  in  a  case  of  this  same  Ifeui  York  Life  Insur- 
ance Comfany  y.  Olopton,  7  Bush,  179,^  and  by  a  very  able, 
carefully  prepared  opinion  delivered  by  Judge  Blatchford,  of  the 

1  Ante,  vol.  2,  p.  709. 
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circuit  court  of  the  United  States  for  the  Southern  District  of 
New  York,  in  the  case  of  Hamilton,  ex'r  of  Groodman,  v.  The  Mu- 
tual Life  Ins.  Co.  of  New  York,^  in  which  he  reviews  all  of  the 
cases,  and  especially  the  recent  decisions  on  the  subject,  (among 
them  The  Manhattan  Life  Ins.  Co.  v.  Warwick,^')  in  which  he  ap- 
proves the  decision  of  the  majority  of  the  court.  In  that  case  he 
maintains  that,  as  by  the  public  law  the  insurance  company  could 
not  receive,  any  more  than  the  assured  could  lawfully  pay,  the 
premiums  during  the  war,  and  where  the  company  was  so  inca- 
pacitated by  law  from  receiving  it,  had  the  same  efEect  upon  the 
contract  as  if  the  assured  had  offered  to  pay  and  the  company  had 
refused.  In  speaking  of  the  nature  and  character  of  such  con- 
tracts, he  says :  "  The  cases  in  the  books  which  are  cited  on  the 
part  of  the  defendants,  as  enforcing  strictly  the  rule  that  a  prece- 
dent condition  on  which  by  contract  money  is  to  be  paid,  must  be 
absolutely  complied  with,  were  cases  in  which  the  impediment  to 
performance  existed  solely  on  the  part  of  him  who  was  to  be  the 
actor  in  performance,  and  were  not  cases  in  which  the  impediment 
existed  either  solely  on  the  part  of  him  who  was  to  be  the  recipient 
of  performance,  or  was  an  impediment  to  both  parties  jointly  and 
equally  in  extent."  ''  The  distinction,"  he  adds,  "  is  a  sound  one, 
and  it  would  be  gross  injustice  to  apply  to  this  case  (one  like  that 
now  under  consideration)  a  rule,  the  reason  of  which  has  no  ap- 
plication to  it.  It  would  be  for  the  defendants  in  effect  to  say  to 
Goodman  :  '  It  was  unlawful  for  us  to  receive  from  you  your  pre- 
miums ;  it  would  have  been  idle  for  you  to  have  tendered  them 
to  us  ;  yet  as  the  contract  was,  that  if  you  did  not  pay  or  tender 
them  at  the  times  specified,  the  contract  is  forfeited,  and  our  lia- 
bihty  to  pay  you  the  f  5,983  is  at  an  end ;  and  besides  that,  the 
$2,300  paid  to  us  in  1849  and  1858  is  forfeited  to  us.'"  And  he 
continues :  "  I  do  not  believe  a  defence  of  that  kind  to  a  policy  of 
life  insurance,  situated  like  the  present  one,  was  ever  allowed  by 
a  court  of  justice  in  any  civilized  community." 

If  this  was  a  Virginia  contract,  to  be  performed  here,  and 
Borum  was  the  agent  of  the  company,  to  whom  White  was  bound 
to  make  payment,  he  was  justified  in  not  making  a  formal  tender, 
from  the  facts  above  stated  in  relation  to  it,  though  I  think  he 
was  not  agent  in  this  respect,  because  the  company  failed  to  fur- 
nish him  with  the  proper  authority  to  collect  and  grant  receipts. 


1  ^nfe,  vol.  3,  p.  787.  '  =*  4n<e,  vol.  2,  p.  168. 
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If  he  was  not  such  agent,  and  his  powers  were  revoked  by  the  de- 
fendants' withholding  from  him  the  renewal  receipts  necessary  to 
enable  him  to  collect  the  premiums,  then  it  was  unlawful  for 
White  to  pay,  and  likewise  unlawful  for  the  company  to  receive 
payment  at  his  hands,  (they  being  technical  enemies,)  and  White 
stood  excused  by  the  rules  of  public  law  from  making  the  tender 
during  the  war. 

I  do  not  think  the  court  erred  in  refusing  to  give  the  first  in- 
struction asked  for  by  the  defendants,  as  that  proposed  to  instruct 
the  jury  that  a  failure  to  pay,  or  make  a  tender  of  the  premium, 
which  fell  due  on  the  13th  of  August,  1861,  was  a  forfeiture  of 
the  policy  under  all  circumstances,  and  for  which  there  could  be 
no  excuse.  By  the  second  instruction,  as  propounded  by  the  de- 
fendants, the  court  was  asked  to  instruct  the  jury  "  that  unless 
they  believed  from  the  evidence  that  due  notice  and  proof  of  the 
death  of  John  S.  White  was  forwarded  to  the  defendants  at  least 
sixty  days  before  the  institution  of  the  suit,  they  must  find  for 
the  defendants,"  which  the  court  gave,  with  the  following  addi- 
tion, viz.,  "  unless  they  further  believed  that  the  defendants 
waived  such  notice  and  proof  of  death."  I  think  the  court  did 
not  commit  any  error  in  making  this  addition  to  the  second  ex- 
ception, as  it  was  proved  that  the  defendant,  when  informed  of 
the  death  of  White,  in  December,  1862,  had  declared  its  deter- 
mination not  to  recognize  its  obligation  under  the  policy,  or  to 
make  any  payment  on  account  of  it.  Nor  do  I  think  there  was 
any  eiTor  in  overruling  the  motion  for  a  new  trial,  except  that 
the  court  ought  to  have  put  the  plaintiff  under  a  rule  to  abate 
the  verdict  by  the  amount  of  the  premium  which  fell  due  on  the 
13th  August,  1861,  but  this  may  be  corrected  here.  I  am  in 
favor  of  aiSrming  the  judgment,  corrected  in  this  respect. 

Note.  —  We  append  the  following  case,  (reported  at  length  in  2  Ins.  L.  J. 
861,)  holding  a  contrary  doctrine  :  — 

W.  E.  Tait  et  al.,  heirs  of  Samuel  Bond  vs.  New  York  Life  Insur- 
ance Co.  A 

(Circuit  Court  of  United  States,  Tennessee,  [W.  Dist.]  1873.)  , 

TAe  effect  of  the  late  war  was  to  dissolve  contracts  of  life  insurance  previously  made  the  moment 
tile  parties  became  public  enemies. 

Action  upon  a  life  policy,  which  provided  that,  in  case  the  insured  "  shall 
not  pay  the  said  premiums  on  or  before  the  several  days  hereinbefore  men- 
tioned for  the  payment  thereof,  then,  and  in  every  such  case,  the  said  com- 
pany fhall  not  be  liable  for  the  payment  of  the  sum  insured,  or  any  D.irt 
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thereof,  and  this  policy  shall  cease  and  determine."  The  annual  premiums 
■were  duly  paid  at  maturity  by  the  deceased  to  J.  B.  Kirtland,  the  local  agent 
at  Memphis,  up  to  and  including  the  year  1860;  the  last  payment  being  made 
in  October  ef  that  year.  Kirtland  continued  to  act  as  the  agent  of  the  com- 
pany at  that  point  until  some  time  in  July  or  August,  of  the  year  1861,  when 
all  intercourse  between  the  people  of  the  State  of  Tennessee  and  those  of  the 
Loyal  States  was  cut  off  by  the  breaking  out  of  actual  hostilities ;  whereupon 
he  ceased  to  act  further  as  such  agent,  and  has  never  since  acted  in  that  capac- 
ity. On  or  before  the  17th  of  October,  1861,  a  tender  of  the  premium  due 
in  that  year  was  made,  on  behalf  of  the  insured,  to  the  former  agent,  Kirt- 
land, which  tender  was  refused. 

Emmons,  J.  Although  some  of  the  lower  courts  have  shown  a  disposition 
to  refuse  the  application  of  old  and  familiar  doctrines  to  the  exigencies  of  the 
late  contest,  there  does  not  appear  to  be  any  disposition  on  the  part  of  the  su- 
preme court  of  the  United  States  to  relax  that  portion  of  the  laws  of  war 
which  affects  the  contracts  and  business  relations  of  belligerents.  Believing 
there  is  no  judicial  authority  anywhere  to  so  far  modify  the  law  as  to  pre- 
serve in  force  this  contract,  the  court  holds  it  was  abrogated  the  moment  the 
insured  and  insurer  became  public  enemies. 

The  principle  that  contracts,  the  continued  execution  of  which  during  bel- 
ligerency is  opposed  to  national  policy,  are  abrogated  by  war,  is  universally 
conceded.  The  national  policy  would  be  violated  by  the  making,  or  the  con- 
tinual execution  of  any  contract  which  directly  increased  the  material  pros- 
perity of  the  enemy.  Differences  of  opinion  only  exist  in  reference  to  the  ap- 
plication of  this  rule  to  policies  of  insurance  on  the  life  of  a  public  enemy, 
and  not  to  the  validity  of  the  rule  itself. 

The  two  main  propositions  on  which  this  controversy  turns  are  :  First,  is  the 
continued  execution  of  a  life  policy  inconsistent  with  political  interests  ?  Sec- 
ond, is  the  payment  of  the  premium  during  war  a  condition  precedent  to  re- 
covery ?     These  two  questions  are  all  that  is  material  to  this  decision. 

The  general  rule  is,  that  all  contracts  and  intercourse  of  every  description 
are  prohibited  during  war;  and  that  those  agreements,  the  execution  of  which 
increases  the  power  of  the  enemy,  are  wholly  annulled,  and  the  parties  recip- 
rocally discharged  from  their  performance.  This  generality  would  include  the 
contract  before  us.  But  exceptions  have  been  created  to  its  application,  and 
within  these  it  is  contended  this  case  comes. 

By  the  exceptions  which  are  given,  based  upon  Deniston  v.  Indria,  3  Wash. 
396,  and  Ward  v.  Smith,  7  Wall.  447,  it  is  held  that  debts  are  suspended,  not 
discharged;  but  this  is  not  a  debt.  Where  the  consideration  has  been  received 
and  the  obligation  to  pay  is  complete,  no  new  act  or  volition  is  necessary.  By 
suspending  these,  the  debt  without  national  injury  remains.  But  under  a  pol- 
icy of  insurance,  when  in  force,  the  most  continuous  and  intimate  business  re- 
lations and  intercourse  are  indispensable.  The  business  of  the  home  office, 
extending  through  distant  states,  requires  constant  communication  with  the 
agents,  both  while  the  policy  is  in  force  and  also  when  death  occurs,  to  show 
that  the  terms  of  the  policy  have  been  kept  inviolate.  It  is  simply  monstrous 
to  suppose  that  the  loyal  members  of  this  great  scheme  are  compelled  by  law 
to  confide  this  delicate  function  to  a  public  enemy,  who  is  to  exercise  it  in 
favor  of  his  fellows  in  rebellion. 
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These  forms  and  duties  of  the  several  members  and  the  company  are  well 
understood  by  the  parties,  and  constitute  a  part  of  the  contract  between  them, 
and  are  intended  to  be  specifically  and  exactly  performed.  They  cannot  be  so 
performed  without  much  intercommunion  across  the  lines.  To  dispense  with 
them  is  to  change  the  whole  nature  of  the  scheme,  and  involves  an  unprece- 
dented and  wholly  unwarrantable  interference  with  the  substantial  terms  of 
the  agreement. 

The  question  now  remains  whether  the  rule  which  requires  the  suspension 
of  debts,  and  the  limitation  which  exempts  them,  is  applicable  to  the  exigen- 
cies of  the  present  record.  Does  this  present  a  case  analogous  to  a  complete 
existing  debt,  or  does  it  constitute  an  executory  contract,  the  continued  per- 
formance of  which  during  the  war  has  so  often  been  declared  unlawful  ?  The 
court  claims  that  what  is  historically  established  brings  the  contract  before  it 
within  the  rule  which  abrogates  the  contract.  A  leading,  if  not  the  most  im- 
portant motive  for  the  prohibition,  is  to  prevent  the  increase  of  the  material 
power  of  the  enemy.  WhUe  the  whole  power  of  the  nation  is  exerted  to  cut 
off  their  supplies,  and  reduce  to  want  and  suffering  the  entire  hostile  nation, 
it  would  be  absurd  to  suffer  it  to  be  counteracted  by  allowing  its  subjects  to 
perform  agreements  which  would  produce  or  increase  what  it  is  endeavoring 
to  destroy;  and  this  we  understand  to  be  the  essence  of  the  rule. 

The  fact  that  this  agreement  was  entered  into  before  hostilities  is  immate- 
rial to  the  argument.  A  northern  citizen  engaged  in  the  manufacture  of  any 
article  useful  to  the  enemy  during  the  war,  and  bound  by  executory  contracts, 
could  not  lawfully  carry  them  on  during  hostilities.  His  business  cannot  be 
lawful  if  the  products  of  it  become  the  enemy's  property. 

A  marked  difference  in  the  relations  existing  between  enemies  under  this 
pohcy  of  insurance  and  those  of  ordinary  debtors  and  creditors  is,  that  in  the 
latter,  obligation  is  full  before  the  war.  No  new  value  or  source  of  credit  is 
placed  in  the  hands  of  an  enemy  during  its  progress.  Here  no  obligation 
whatever  exists,  but  a  debt  is  created  by  much  mutual  activity  between  the 
parties.  A  source  of  credit,  and  a  power  of  purchase  with  its  proceeds,  is 
thus  originated.  A  value  is  created,  which  would  have  had  no  existence  in 
the  hostile  country  but  for  the  action  of  one  of  the  very  enemies  whose  gov- 
ernment has  the  power  of  seizing  it.  In  the  instance  of  a  debt  paid  over  to  a 
local  agent,  no  increased  obligation,  or  value  of  any  kind,  is  subordinated  to 
the  hostile  state.  The  debt  is  equally  in  its  power,  whether  in  the  hands 
of  a  debtor  or  paid  over  to  the  agent.  The  debtor  only  is  changed ,  both  resid- 
ing in  enemy's  territory.  They  are  so  wholly  unlike  in  their  circumstances 
and  in  practical,  financial  results,  that  the  same  rule  should  not  be  applied  to 
each. 

The  accident  in  this  case,  that  the  rebel  government  did,  in  fact,  confiscate 
all  debts  due  from  loyal  citizens,  would  render  the  payment  of  these  premiums 
unlawful,  even  if  it  be  conceded  that,  had  a  different  policy  been  pursued,  it 
would  have  been  otherwise.  When  the  act  of  an  enemy  creates  a  value  which, 
eo  instanti,  passes  to  the  enemy's  treasury,  that  it  does  so  is  an  additional 
reason  why  it  is  unlawful  to  continue  the  agreement  under  which  it  took  place. 

Another  reason  urged  by  the  plaintiff  is  that  the  sum  insured  will  not  be 
paid  till  after  the  return  of  peace,  and  therefore  wUl  not  furnish  material  aid 
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to  the  enemy.  But  a  thousand  policies  due  against  solvent  companies  are 
among  the  most  certain  sources  of  future  payments  which  could  be  placed  in 
the  hands  of  our  enemies.  It  is  singular  that  this  fallacy  should  be  reproduced 
after  being  overruled  again  and  again  in  a  series  of  judgments  which  hold  that 
marine  policies  are  annulled  by  hostilities. 

In  three  of  the  English  judgments  hereinafter  cited  this  argument  was  made 
in  bar,  and  it  was  answered  by  the  court  that  the  obligation  was  a  present  cap- 
ital in  the  hands  of  the  enemy.  Andjt  was  upon  this  reason  principally  that 
the  judgments  were  rested.  The  leading  idea  in  all  these  instances  is  benefit 
to  the  public  enemy. 

Subject  matter  of  insurance  in  case  of  loss  is  of  comparatively  little  conse- 
quence. Whether  the  insurance  be  upon  ships,  upon  mills  and  manufactories 
in  the  enemy's  territory,  or  upon  the  life  of  a  non-combatant;  and  whether  the 
property  and  life  is  destroyed  by  fire,  tempest,  or  the  casualties  of  war,  through 
raids  or  sieges;  the  same  sums,  in  precisely  the  same  legal  conditions,  pass 
from  the  hands  of  loyal  citizens  to  public  enemies.  It  is  impossible  to  discern, 
practically  or  legally,  the  slightest  difference.  A  recurrence  again  to  the  judg- 
ments in  reference  to  maritime  insurance  will  show  that  this  whole  subject  is 
fuUy  discussed  and  actually  decided,  and  that  it  is  not  dictum,  as  it  has  so  re- 
peatedly been  said  to  be.  The  point  was  made,  that  the  policy  was  not  neces- 
sarily void  in  all  instances,  as  the  subject  of  insurance  might  not  be  captured 
by  the  government,  but  might  be  destroyed  by  the  accidents  of  navigation; 
and  that  although  it  might  be  impolitic  to  suffer  the  enemy  to  be  reimbursed 
for  an  injury  produced  directly  by  the  war,  the  reason  did  not  apply  where  it 
happened  from  those  casualties  insured  against  in  time  of  peace.  Tlie  reply 
was,  that  it  was  unlawful  for  a  loyal  subject  to  continue  to  stand  guaranty  for 
any  loss  or  damage  whatever  of  a  public  enemy  during  war;  and  that  the  pol- 
icies were  annulled,  no  matter  what  might  be  the  cause  of  loss. 

And  we  say  here  as  we  have  said  in  reference  to  another  point,  that  what 
was  lawful  in  a  certain  war  might  be  unlawful  in  another,  depending  upon  the 
policy  of  the  government  which  waged  it.  Where  both  governments  resorted 
to  confiscation,  and  each  laid  waste  the  territory  of  the  other,  it  is  a  mere  dis- 
tinction in  words  without  any  practical  difference  in  actual  condition,  to  say 
that  a  maritime  policy  is  annulled,  and  one  upon  inland  property  or  upon  the 
life  of  a  non-combatant  continued. 

In  the  leading  authors  and  judgments  which  we  shall  examine,  and  in  view 
of  the  fact  that  great  prominence  in  modern  criticisms  has  been  given  to  the 
fact  that  the  earlier  judgments  referred  to  contracts  involving  international  in- 
tercourse, some  pains  will  be  taken  to  show  that  this  is  not  a  material  feature. 

This  argument  derives  importance  less  from  its  real  nature  than  from  the 
accident  that  it  seems  to  be  conceded  that  if  all  agreements,  irrespective  of  in- 
tercourse, are  unlawful  between  belligerents,  then  these  life  policies  should  not 
be  continued  by  payment  of  premiums  durjng  the  war. 

The  most  full  consideration  of  the  general  subject  of  the  illegality  of  con- 
tracts between  belligerents  to  be  found  in  any  one  adjudication  is.  the  opinion 
of  Kent,  Chancellor,  in  Griswold  v.  Waddington,  16  Johns.  438.  Its  doctrine, 
that  all  agreements  made  during  war,  and  the  continued  execution  of  those 
which  are  executory  made  before,  are  unlawful,  which  had  been  repeatedly 
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announced  in  anterior  federal  judgments,  is  reproduced  in  his  Commentaries, 
vol.  I.,  part  I.,  sec.  III.,  and  cited  with  approbation  by  every  prominent  Eng- 
lish and  American  writer  upon  international  law  since  its  delivery.  We  think 
we  may  successfully  challenge  the  citation  of  a  single  criticism  upon  its  accu- 
racy, by  either  author  or  judge,  until  the  recent  decisions  in  reference  to  life 
insurance.  It  has  been  accepted  as  American  common  law  from  the  day  of  its 
delivery  down  to  the  recently  attempted  revolution.  Even  upon  the  supposi- 
tion that  some  portions  of  the  elaborate  treatise  contained  in  his  judgment 
were  dicta,  its  conclusions  have  so  influenced  professional  and  judicial  opinion 
as  to  constitute  it  a  high  authority,  irrespective  of  the  facts  which  produced 
the  judgment.  See  2  Bred.  &  Bing.  598,  per  Lord  Eldon,  and  15  East,  225, 
per  Lord  Ellenborough. 

[The  court  then  examines  with  considerable  fulness  the  case  of  Griswold  v. 
Waddington,  cited  above,  and  reproduces  its  arguments  and  citations.  It  calls 
attention  to  the  features  of  this  judgment  on  account  of  the  recent  decision  of 
^ei-s/iaio  V. /feZs«^,l  where  many  of  its  doctrines,  and  those  of  similar  import, 
declared  by  the  circuit  and  supreme  courts  of  the  United  States,  are  denied, 
and  said  to  be  chiefly  dicta.  The  court  does  not  so  read  the  judgment,  but 
considers  it  pointedly,  deciding  that  all  contracts  voluntarily  made  with  an 
enemy  during  war  are  void  for  illegality,  and  that  all  such  as  involve  the  con- 
tinuance of  any  active  business  relation,  or  of  continuing  responsibility  for  acts 
or  losses  of  an  enemy,  are  dissolved  by  war.  — Ed.  Ins.  L.  J.] 

Every  elementary  writer  assumes  as  settled  law  that  all  contracts,  save  for 
necessaries  and  ransoms,  are  illegal  between  enemies  ;  and  that  all  the  oases 
of  marine  insurance  are  but  instances  of  the  application  of  this  principle. 
That  there  is  anything  in  their  nature  distinguishing  them  from  transactions 
on  land,  or  contracts  made  within  a  hostile  country,  the  effects  of  which  are 
to  increase  the  resources  of  the  hostile  government,  is  nowhere  hinted  at.  This 
idea  is  found  solely  in  the  few  modern  judgments  which  have  upheld  contracts 
for  raising  cotton  in  the  enemy's  country,  and  the  continuance  of  Ufe  policies. 

With  this  long  line  of  adjudications  establishing  the  doctrine  that  such  a 
continuing  contract,  and  such  relations  as  this  mutual  scheme  creates,  are  ab- 
rogated by  war,  and  after  the  correctness  of  such  doctrine  has  been  asserted 
by  every  elementary  writer  who  has  spoken  upon  the  subject,  and  so  often  an- 
nounced by  the  court  of  last  resort  which  is  to  review  our  judgment,  we  have 
no  doubt  about  our  duty  in  rendering  judgment  against  the  plaintiff.  We 
should  have  none,  even  though  we  perceived  more  reason  and  justice  in  the 
adjudications  which  oppose  our  own.  But  after  the  most  painstaking  exami- 
nation of  them,  and  after  having  given  the  cause  far  more  consideration  than 
our  time  permits  to  most  cases,  we  are  with  much  respect  constrained  to  say, 
that  neither  their  conclusions  nor  the  grounds  upon  which  they  rest,  commend 
themselves  to  our  judgment.  Irrespective,  therefore,  of  the  points  hereafter 
considered,  we  should  deny  a  recovery  in  this  case  upon  the  sole  ground  that 
the  contract  became  unlawful,  and  was  discharged  the  moment  the  parties  be- 
came public  enemies. 

It  is  a  distinct  ground  of  defence  in  this  case  that  the  payment  of  the  pre- 
mium on  the  day  is  a  condition  precedent,  and  that  irrespective  of  the  ille- 
gality of  continuing  the  indemnity  after  hostilities,  the  performance  became 

1  100  Mass.  561. 


484  TENNESSEE. 


Tait  V.  New  York  Life  Insurance  Company. 


void  by  non-performance  of  this  condition.  Reference  will  be  made  to  cases 
which  announce  the  old  and  unquestioned  rule,  that  a  condition  precedent  must 
be  performed  in  order  to  furnish  grounds  for  recovery  under  the  contract,  only 
to  show  that  the  circumstances  relied  upon  to  take  this  case  out  of  it  attend 
its  most  ordinary  administration.  Impossibility  of  performance,  growing  out 
of  unanticipated  exigencies,  constitutes  no  exception  to  its  operation.  Bliss  on 
Life  Insurance,  pp.  253-274,  fairly  states  the  leading  American  and  English 
cases,  stringently  applying  the  doctrine  that  a  payment  is  a  condition  prece- 
dent. Roberts  v.  N.  E.  Mut.  Ins.  Co.  1  Disney,  385 ;  ^  Bergson  v.  Builders' 
Ins.  Co.  38  Cal.  541;  Norton  v.  Insurance  Co.  36  Conn.  503  [_postJ;  Sheridan 
V.  Phcenix  Co.  8  House  of  Lords  Cases,  745. ^ 

It  is  optional  with  the  insured  whether  he  will  continue  the  policy,  and  this 
is  an  additional  and  conclusive  reason  why  it  must  be  terminated  by  his  failure 
to  pay  on  that  day.  For  those  who  have  died,  representatives  claim  compen- 
sation; while  hundreds  of  those  who  survive  refuse  to  continue,  because  they 
can  do  better  by  a  new  insurance.  This  company  would,  beyond  all  doubt,  be 
quite  willing  to  pay  for  all  who  are  dead,  if  all  those  who  survive  would  pay 
up  back  premiums,  thus  carrying  out  the  scheme  according  to  its  intention  and 
financial  theory,  and  affording  a  fund  to  pay  the  losses.  In  Catoir  v.  The 
American  Life  Ins.  Co.  4  Vroom,  N.  J.  487,3  the  court  approves  the  provision 
avoiding  the  policy  for  non-payment,  and  the  rules  of  law  applicable  to  it,  as 
eminently  just  and_  necessary  for  the  safety  of  the  company,  and  of  the  public 
which  relies  upon  its  solvency  and  punctuality. 

Some  of  the  judgments  relied  upon  by  the  plaintiff  decide  that  if  the  war 
rendered  the  payment  of  premiums  impossible,  such  a  fact  constitutes  an  ex- 
cuse, and  that  a  subsequent  tender  authorizes  a  recovery.  There  are  but  few 
cases  where  subsequent  impossibility  is  an  excuse,  even  where  it  is  relied  upon 
only  as  a  defence.  And  there  is  a  broad  difference,  both  at  law  and  in  equity, 
between  protecting  a  defendant  from  an  action  for  damages,  and  authorizing 
him  to  recover  against  another,  where,  in  like  circumstances,  he  has  failed  to 
perform  a,  condition  precedent  on  which  his  right  of  action  depended.  And 
still  wider  is  the  distinction  where  the  condition  is  optional,  the  agreement,  so 
far  as  this  feature  is  concerned,  unilateral,  and  the  damages  dependent  upon 
some  act  to  be  performed  at  the  election  of  the  plaintiff.  Before  20  Grattan 
and  9  Blatchford,  we  know  of  no  judgment  or  elementary  book  which  suggested 
there  could  be  a  recovery  in  such  case.  2  Pars,  on  Contracts,  672,  says,  no  de- 
gree of  mere  hardship  wiU  satisfy  the  rule  that  the  act  of  God  rendering  per- 
formance impossible  is  a  defence.  And  in  no  case  is  impossibility  an  excuse, 
if  it  refer  solely  to  the  personal  disability  of  the  promisor,  there  being  no  natu- 
ral impossibility  in  the  thing.  See  lb.  459.  The  cases  which  establish  and 
apply  this  rule  show  most  clearly  that  far  greater  effort  is  demanded  from  the 
promisor,  than  that  of  requiring  the  insured  to  leave  the  rebel  region  and  come 
■within  the  loyal  lines,  if  he  wishes  to  continue  the  indemnity;  and  quite  as 
clearly  that  it  is  no  answer  to  say  that  in  the  accidents  of  his  personal  circum- 
stances he  was  unable  to  do  so.     The  following  American  judgments  are  fully 

1  Ante,  vol.  1,  p.  634 ;  S.  C,  ante,  vol.  2,  p.  141.  2  lb.  p.  583. 

3  Ante,  vol.  1,  p.  336. 
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sustained  by  the  English  cases  they  cite  and  approve :  Tompkins  v.  Dudley, 
25  N.  Y.  (11  Smith,)  272;  School  District  v.  Dauchy,  25  Conn.  530;  Trustees 
V.  Bennett,  3  Dutcher  N.  J.  514;  Adams  v.  Nichols,  19  Pick.  275.  In  Der- 
moi  V.  Jones,  2  Wall.  1,  Bullock  v.  Dommil,  6  T.  E.  650,  Brecknock  Co.  v. 
Pritchard,  lb.  750,  Beebe  v.  Johnson,  19  Wend.  500,  Beale  v.  Thompson,  3 
B.  &  P.  420,  all  extreme  applications  of  the  rule,  are  cited  and  approved;  and 
the  following  remarks  made  by  Justice  Swayne :  ' '  The  principle  which  con- 
trolled these  cases  rests  upon  a  solid  foundation  of  reason  and  justice.  It  re- 
gards the  sanctity  of  contracts.  It  requires  parties  to  do  what  they  have  agreed 
to  do.  If  unexpected  impediments  lie  in  the  way,  and  a  loss  must  ensue,  it 
leaves  the  loss  where  the  contract  places  it.  If  the  parties  have  made  no  pro- 
vision for  dispensation,  the  rule  of  law  can  give  none."  He  says  that  in  such 
cases  equity  will  not  interfere.  The  fact  that  in  this  case  recovery  was  had  upon 
the  common  counts  when  the  defendant  had  received  and  occupied  the  house, 
in  no  way  qualifies  the  principles  we  have  quoted  from  the  judgment.  And 
see  Chitty  on  Cont.  734;  8  T.  R.  259;  Angell  on  Carriers,  294;  3  Burrow, 
1637;  4  Wheat.  204;  Co.  Lit.  206  b;  Shep.  Touch.  164;  Harmony  y.  Bing- 
ham, 12  N".  Y.  99;  Oakleyy.  Minium,  11  N".  Y.  25.  The  case  before  us  is  one 
at  law,  and  even  if,  in  an  extreme  case,  equity  would  relieve,  there  can  be  no 
pretence  that  in  this  action  an  excuse  can  be  accepted  by  the  court  in  place  of 
performance.  The  contract  in  this  case,  in  the  most  unambiguous  terms,  de- 
clares the  premiums  must  be  paid  on  the  day  or  the  policy  is  void.  There  is 
no  exception  of  difficulties  or  impossibilities.  The  agreement  is  absolute  in 
terms;  and  the  nature  of  the  scheme  and  the  presumed  intentions  of  the  par- 
ties leave  no  room  for  the  slightest  doubt  that  they  mutually  intended  its  literal 
enforcement.  It  bears  no  possible  analogy  to  the  cases  of  forfeitures  and  pen- 
alties intended  to  secure  acts  and  payments,  where  time  is  not  of  the  essence 
of  the  contract. 

Before  the  recent  decisions  cited  by  the  plaintifE,  we  find  no  case  or  author 
suggesting  that  a  complainant  in  a  court  of  equity  is  entitled  to  relief  where 
he  has  failed  to  comply  with  conditions  precedent,  which  he  was  under  no  ob- 
ligation to  perform,  and  the  contract  was  in  that  regard  wholly  unilateral. 
Much  less  have  we  been  able  to  discover  a,  single  instance  of  interference 
where  the  agreement  is  in  common  use,  and  punctuality  is  well  understood  to 
be  of  its  essence.  The  distinction  between  enforcing  a  right  dependent  upon 
conditions,  and  protection  from  penalties  intended  to  secure  collateral  pay- 
ment, we  do  not  know  to  have  been  disregarded  in  any  other  judgments. 

The  true  nature  of  the  agreement,  which  we  think  is  wholly  overlooked  in 
the  recent  judgments,  is  stated,  and  attention  called  to  the  fact  that  for  a  few 
hundred  dollars  the  company  was  called  on  to  pay  $8,000.  This  would  be 
just,  if  demanded  in  the  conditions  upon  which  alone  it  was  agreed  to  be  paid. 
But  we  submit  that  it  would  be  alike  unjust  and  demoralizing  to  the  law  to 
decree  its  payment  by  making  in  eiiect  a  new  agreement  for  the  parties.  The 
risk  which  is  run  by  the  company  is  a  full,  meritorious,  and  solid  considera- 
tion for  the  premiums  already  received.  Some  of  these  judgments  speak  as  if 
financially  this  element  of  consideration  was  not  known  to  the  law  ;  or  if  so, 
only  as  a  technicality  without  substantial  value.  None  stand  higher,  or  re- 
ceive fuller  protection,  both  at  law  and  in  equity.     The  latter  courts  are  full 
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of  illustrations  of  withholding  relief  where  parties  have  had  the  benefit  of 
chances. 

Time  is  always  deemed  of  the  essence  of  the  contract  where  its  subject  va- 
ries in  value,  or  the  motives  and  the  interests  of  the  complainant  are  subject 
to  change.  Dolorei  v.  RolhscMld,  1  Sim.  &  Stuart,  590  ;  Stubbs  v.  Lister,  1 
Young  &  Coll.  C.  C.  94. 

If  this  contract  were  an  isolated  transaction  between  individuals,  a  court  of 
equity  would  refuse  to  enforce  it  against  the  obligor  as  unconscientious.  See 
Story's  Eq.  Jur.  §  331,  &c.  ;  and  Fry  on  Specific  Performance,  §  203  et  seq. 
The  judgments  on  this  subject  abundantly  demonstrate  that  equity  would  af- 
ford no  relief  in  the  enforcement  of  such  an  agreement,  where  the  complain- 
ant for  a  few  hundred  dollars  asked  as  many  thousands.  The  contract  be- 
comes just  and  moral  only  when  it  becomes  a  part  of  a  great  system,  and  rests 
upon  the  average  of  many  thousands  of  lives.  The  only  rational  mode  of 
contemplating  the  transaction  is  to  consider  all  those  who  live  in  the  Loyal 
States  as  an  aggregate,  insuring  all  those  in  the  disloyal,  and  to  administer 
such  a  rule  as  would  do  justice  generally  between  the  two  classes.  The  50 
N.  Y.,  9  Blatchford,  and  their  associate  judgments,  decide  that  the  body  of 
members  who  punctually  pay  shall  remain  liable  to  such  portion  of  those  who 
do  not  pay  as  happen  to  die  within  the  period  of  suspended  payments,  while 
they  have  not  a  farthing  of  claim  on  that  great  mass  of  other  delinquents  who 
outlive  this  period,  and  refuse  to  pay  their  premiums  after  the  war.  The 
financial  consequence  is  identical  with  that  which  would  result  from  a  dehber- 
ate  selection  and  insurance  by  the  officers  of  the  company  of  a  given  number 
of  lives  which  they  knew  would  terminate  within  five  years,  and  a  rejection 
of  a  still  larger  number  which  it  was  known  would  pay  premiums  for  an  in- 
definitely longer  period. 

The  entire  scheme  depends  upon  the  assumption  of  what  is  known  to  be 
true,  that  a  small  number  only  would  die  within  a  short  period,  while  the  far 
greater  portion  will  Uve  and  pay  premiums  to  a  comparatively  advanced  age. 
The  modern  judgments  cut  the  scheme  in  two,  and  say  to  all  those  who  are 
public  enemies,  "None  of  you  need  pay  your  premiums  as  provided  in  the 
contract,  but  those  who  happen  to  die  are  entitled  to  the  full  sum  insured,  de- 
ducting the  unpaid  premiums,  while  not  one  of  your  fellow-enemies  is  com- 
pelled to  contribute  a  doUar  for  this  purpose.  The  money  shall  be  paid  by 
loyal  citizens  alone."  The  disastrous  effects  of  such  a  rule  of  law  upon  a  mut- 
ual insurance  company,  and  the  vital  importance  to  them  of  the  prompt  pay- 
ment of  premiums  by  all  for  whom  they  stand  guaranty,  will  appear  by  a  sim- 
ple statement.  Out  of  a  given  number  of  insured  persons,  statistics  show  that 
there  will  be  on  an  average  a  certain  proportionate  number  of  deaths  each 
year  ;  and  in  a  mutual  scheme  the  premiums  to  be  paid  each  year  by  the 
whole  number  insured  are  fixed  at  such  an  amount  as  will  make  their  sum  total 
just  sufficient  to  meet  the  losses  arising  from  the  average  deaths  during  the 
year,  and  to  provide  for  unforeseen  fluctuations  of  the  law  of  average  and 
other  contingencies,  including  necessary  expenses.  If  time  were  thus  held 
not  to  be  of  the  essence  of  these  unilateral  life  insurance  contracts,  it  is  diffi- 
cult to  see  how  a  mutual  company  can  escape  ultimate  if  not  speedy  bank- 
ruptcy.   No  one  knowing  such  to  be  the  law  would  pay  a  single  premium  after 
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the  first,  but  would  suspend  ;  and  if  he  chanced  to  die  within  the  time  when 
the  amount  assured  to  him  would  exceed  that  of  his  unpaid  premium,  his  rep- 
resentatives would  demand  that  excess  ;  otherwise  he  would  drop  the  policy, 
thus  securing  to  himself  all  the  benefit  of  his  chances  of  death,  while  the  com- 
pany have  no  benefit  of  his  chances  of  life  after  the  first  year.  There  is  but 
little  significance  in  a  name  ;  but  our  own  idea  of  the  result  of  such  a  rule  of 
law  is  expressed  by  calling  it  rank  injustice,  rather  than  the  beneficent  and 
kindly  interference  of  a^  court  of  equity  to  prevent  wrong.  We  have  no  doubt 
that  were  this  a  biU  in  equity  seeking  relief  from  the  consequences  of  the  im- 
pediments created  by  the  war,  as  possibly  it  may  be  claimed  to  be,  no  relief 
could  be  given.  For  a  greater  reason  must  judgment  be  denied  in  this  action 
at  law. 

The  most  extraordinary  feature  of  the  opinion  in  Hamilton  v.  Ins.  Co.  9 
Blatch.  234,1  ^nd  affording  a  remarkable  illustration  of  the  liberties  which 
learned  judges  will  take  with  fixed  rules  of  law  when  they  stand  in  the  way 
of  what  they  deem  the  merits  of  a  just  cause,  is  that  part  which  attempts  to 
answer  the  forcible  objection,  that  the  continuance  of  an  agency  to  receive 
premiums  became  unlawful,  for  the  reason  that  the  instant  he  received  them 
they  were,  by  operation  of  the  local  law,  confiscated  by  the  rebel  government. 
With  much  spirit  of  expression  he  declares  this  is  no  objection  at  all,  because 
the  agent  could  refuse  the  tender,  and  thus  prevent  the  creation  of  a  debt 
which  the  rebel  government  could  seize.  The  opinion  concedes  that  all  agen- 
cies, the  duties  of  which  cannot  be  performed  without  a  violation  of  political 
duty,  are  abrogated.  When  pressed  with  the  fact  that  the  duties  of  this  one 
came  pointedly  within  the  principle,  and  asked  to  apply  it  in  justification  of 
its  discontinuance,  he  replies  :  We  will  continue  the  agency,  but  avoid  its  il- 
legality by  a  suspe«sion  of  its  functions.  This  is  no  distortion  of  the  position, 
but  almost  its  literal  reproduction.  The  mind  which  was  forced  to  resort  to 
such  an  answer  must  have  been  close  to  the  line  which  separates  its  judg- 
ment from  our  own.  And  this,  too,  is  said  in  an  opinion  which  holds  the  re- 
moval of  the  agency  a  fraud  which  estops  the  corporation  to  deny  its  continu- 
ance. 

We  are  unable  to  appreciate  the  argumentative  effect  which  the  opinion  im- 
putes to  the  facts  that  a  local  statute  demanded  an  agency,  and  that  the  pol- 
icy constituted  a  Virginia  contract ;  although  these  features  seem  to  constitute 
leading  reasons  for  giving  judgment  for  the  plaintiff.  If  the  coatinuance  of 
the  contract  is  against  public  policy,  it  is  wholly  immaterial  where  it  was 
made.  If  the  functions  of  the  agent  could  not  be  lawfully  exercised,  it  is 
of  no  consequence  that  he  was  originally  appointed  by  the  compulsion  of  the 
statute.  It  seems  to  us  that  the  only  important  inquiry,  viz.,  "  Are  the  sub- 
stantial relations  existing  between  the  parties  such  as  war  dissolves  ?  "  is  over- 
looked. 

Judgment  must  be  rendered  for  the  defendant  with  costs. 

1  Ante,  vol.  3,  p.  787. 
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Augustus  Hastcock  et  ux.  vs.  New  York  Life  Insue- 

ANCE  Co. 

(13  Am.  L.  Eeg.  N.  S.  103.     Circuit  Court  of  United  States,  Virginia,  [E. 

Dist.]  1873.) 

The  intervention  of  the  late  war  was  a  sufficient  excuse  to  the  holder  of  a  policy  of  life  in- 
surance for  not  paying  his  premiums  as  they  accrued  during  the  war,  the  insured  being 
resident  and  domiciled  upon  one  side  of  the  military  lines,  and  the  insurer  upon  the 
other. 

Breach  before  time  of  payment.  —  A  contract  may  be  broken  before  the  time  for  its  per- 
formance arrives  by  a  party  to  it  repudiating  its  obligation,  and  declaring  that  he  will  not 
perform  what  he  has  bound  himself  to  do.  Therefore,  where  H.  was  insured  before  the 
war,  and  paid  up  his  premium  regularly  and  duly  until  the  war,  but  was  separated  from 
the  insurer  during  the  period  of  the  war  by  the  military  lines,  and  as  soon  as  possible 
after  the  restoration  of  peaceful  relations  offered  to  pay  to  the  insurer  all  premiums  that 
were  accumulated,  and  to  continue  paying  all  such  as  should  accrue,  but  the  insurer  re- 
fused to  receive  them,  and  repudiated  all  obligation  under  the  contract,  held,  that  H. 
became  thereupon  immediately  entitled  to  an  action  against  the  insurer  for  such  interest 
as  he  might  show  that  he  had  acquired  in  the  policy,  though  the  insurance  was  payable 
at  the  time  of  his  death. 

In  the  year  1851,  Augustus  Hancock  insured  Ms  life  with  the 
defendants  in  the  sum  of  15,000,  payable  to  his  wife  at  his  death, 
he  (Hancock)  agreeing  to  pay  the  defendants  $142  annually  at 
Richmond,  Virginia,  by  way  of  premium  on  the  same.  He  paid 
his  premiums  regularly  until  the  war,  when  the*  defendants  re- 
moved their  agency  from  Richmond,  and  had  no  agency  within 
the  military  lines  of  the  Confederacy  during  the  war.  As  soon 
after  the  war  as  the  defendants  reestablished  an  agency  in  Rich- 
mond, Hancock  went  to  them  and  offered  to  pay  up  all  his  pre- 
miums that  had  accumulated  during  that  period,  and  offered  to 
continue  to  pay  all  such  as  should  accrue  in  the  future,  but  the 
defendants  refused  to  receive  his  premiu^is,  and  declared  the  con- 
tract at  an  end,  upon  the  ground  that  all  his  rights  under  it  had 
been  forfeited  by  his  failure  to  pay  his  premiums  as  they  fell  due 
between  the  years  1861  and  1865.  And  they  at  the  same  time 
required  him  to  take  notice  that  they  were  under  no  obligations 
to  him  in  respect  of  said  policy.  The  plaintiff's  declaration  set 
out  the  case  as  stated  above. 

The  defendants  demurred  to  the  declaration  upon  two  grounds : 
1st.  That  the  failure  to  pay  the  annual  premiums  as  they  accu- 
mulated worked  a  forfeiture  of  the  plaintiff's  rights  under  the 
policy  ;  and  2d.  That  though  this  were  not  so,  yet  no  sufficient 


U.  S.  CIRCUIT  COURT,  1873. 


Hancock  v.  New  York  Life  Insurance  Company. 


breach  of  the  contract  was  alleged,  as  the  time  when  the  contract 
was  to  be  performed  had  not  yet  arrived. 

Johnston,  Williams  ^  Boulware,  for  the  demurrer, 

William  L.  Royall,  for  the  plaintiffs. 

The  demurrer  was  overruled,  and  Bond,  Giro.  J.,  instructed  the 
jury  as  follows :  "  If  the  jury  find  that  the  defendant,  the  New 
York  Life  Insurance  Company,  did  insure  the  life  of  Augustus 
Hancock  for  the  term  of  his  natural  life,  and  for  the  benefit  of 
Sarah  A.  Hancock,  as  set  out  in  the  policy  of  insurance  offered  by 
the  plaintiff  in  evidence  ;  and  if  the  jury  find  that  the  said  Sarah 
A.  Hancock  complied  with  the  terms  of  said  policy  on  her  part 
to  be  performed,  by  the  payment  of  the  annual  premium  of  $142 
to  the  agent  of  said  company,  until  the  said  agency  was  withdrawn 
by  the  company  because  of  the  outbreak  of  hostilities  ;  and  if  the 
jury  find  that  within  a  reasonable  time  after  the  close  of  hostili- 
ties and  the  reestablishment  of  the  company's  agency  at  Rich- 
mond, the  plaintiffs  offered  to  pay  the  premiums  fallen  due  during 
the  war,  but  that  the  company  refused  to  receive  such  premiums 
unless  the  said  Hancock  would  submit  to  a  medical  examination 
for  a  new  poKey,  and  wholly  refused  to  be  bound  by  said  con- 
tract of  life  insurance,  then  the  plaintiff  is  entitled  to  recover 
such  damages  as  they  may  find,  from  the  evidence  in  "the  cause, 
the  plaintiffs  have  suffered  by  reason  of  the  defendant's  breach  of 
contract." 

The  jury  brought  in  a  verdict  for  $1,.371. 
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Parties.  Interest.  Demand  of  payment.  —  In  an  action  upon  a  life  insurance  policy,  where 
plaintiff  claims  as  assignee  thereof  a  verified  answer  containing  avennents,  which,  if 
true,  merely  show  that  the  administrator  of  the  assured,  and  not  the  plaintiff,  is  entitled 
to  the  moneys  claimed,  and  that  such  administrator  has  commenced  an  action  against 
defendant  in  the  com-t  of  a  foreign  jurisdiction,  (where  he  resides, )  to  recover  the  money, 
held,  not  to  show  that  a  complete  determination  of  the  controversy  cannot  be  had  with- 
out making  the  administrator  a  party. 

The  only  issue  raised  by  the  answer  is,  whether  the  plaintiff  is  the  real  and  sole  party  in 
interest ;  and  the  facts  which  she  must  prove  in  order  to  recover  will  constitute  a  com- 
plete defence  to  the  insurance  company  against  the  claims  of  the  administrator. 

The  administrator  could  not  be  brought  in  by  order  of  court  as  defendant  to  such  an  action, 
under  sec.  10,  ch.  124,  E.  S. ;  and  it  seems  that  the  provisions  of  ch.  168,  Laws  of  1864, 
in  reference  to  making  parties  by  order  of  court,  relate  only  to  persons  within  the  juris- 
diction of  the  court. 

The  defendant  company,  having  notified  the  administrator  of  the  pendency  of  this  action, 
and  given  him  permission  to  use  its  name  in  any  defence  he  might  desire  to  make,  is 
thereby  protected  from  any  liability  to  pay  the  policy  to  him  in  case  the  plaintiff  recovers 
in  this  action. 

The  complaint  avers  that  the  assured  assigned  the  policy  to  plaintiff,  and  constituted  her 
his  attorney  to  take  all  legal  measures  to  recover  (in  his  name,  but  for  her  own  use)  the 
amount  thereof,  in  case  of  his  death ;  that  defendant,  on,  &c.,  had  due  notice  of  all  these 
facts ;  and  that  it  wholly  neglects  and  refuses  to  pay  the  amount  alleged  to  be  due  on  the 
policy.  Held,  that  an  objection  to  any  evidence  under  the  complaint  on  the  ground  that 
it  does  not  allege  that  any  proof  was  ever  furnished  to  the  company  that  plaintiff  had 
any  interest  in  the  policy,  or  that  any  demand  of  payment  was  ever,  made  at  the  place 
where  the  policy  is  payable,  was  properly  overruled. 

Appeal  from  the  county  court  of  Milwaukee  County. 

Action  to  recover  tlie  amount  due  upon  a  life  policy  issued  by 
the  defendant  on  the  life  of  the  plaintiff's  deceased  son.  The 
complaint,  among  other  things,  alleges  the  assignment  of  the  pol- 
icy to  the  plaintiff  by  her  son  on  the  day  it  was  delivered  to  him, 
and  the  advancement  by  her  of  all  the  money  paid  for  premiums, 
which  are  the  only  allegations  denied  by  the  answer.  The  af- 
firmative allegations  of  the  answer,  upon  which  the  defendant 
bases  its  prayer  that  the  administrator  of  the  deceased  may  be 
made  a  party  to  the  action,  and  the  motion  for  that  purpose  and 
the  decision  thereof,  sufficiently  appear  in  the  opinion  of  the 
court. 

On  the  trial,  the  defendant  objected  to  the  introduction  of  any 
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evidence  under  the  complaint,  on  tlie  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  which  objec- 
tion was  overruled.  The  particular  objections  assigned  also  ap- 
pear in  the  opinion.  The  original  policy  and  the  assignment 
thereof  attached  to  it  were  admitted  in  evidence,  against  the  ob- 
jections of  the  defendant ;  and  the  plaintiff  testified  that  she  re- 
ceived them  by  mail  about  three  days  after  they  bore  date,  and 
that  the  assignment  was  in  her  deceased  son's  handwriting.  On 
cross-examination,  she  testified  that  her  son  was  owing  her  for 
advances  at  the  date  of  the  assignment,  but  she  had  kept  no  ac- 
count of  such  advances,  and  could  not  tell  the  amount  then  due 
her.  The  assignment  appeared  to  be  duly  stamped  when  intro- 
duced in  evidence,  but  the  testimony  of  the  plaintiff  upon  cross- 
examination  raised  some  doubts  as  to  its  having  been  stamped 
when  she  received  it,  and  as  to  when  and  by  whom  the  stamp 
was  affixed. 

It  appeared  in  evidence  that  the  administrator  of  the  deceased 
son  was  notified  of  this  suit  by  the  defendant,  and  had  permission 
to  use  its  name  in  any  defence  he  might  desire  to  make.  After 
the  testimony  was  closed,  the  defendant  renewed  its  motion  that 
such  administrator  be  made  a  party  defendant,  which  was  again 
overruled.  The  defendant  then  asked  the  court  to  charge  the 
jury  in  writing :  1.  That  if  the  jury  are  convinced  that  the  as- 
signment of  the  policy  was  not  stamped  in  accordance  vrith  the 
revenue  laws  in  force  at  the  date  of  its  execution  and  delivery  to 
the  plaintiff,  they  will  find  for  the  defendant.  2.  That  said  pol- 
icy was  not  assignable,  and  Allen  A.  Grant  had  no  assignable 
interest  in  the  policy  at  the  date  of  the  assignment ;  and  that, 
therefore,  they  must  find  for  the  defendant.  Both  of  these  in- 
structions were  refused,  and  no  other  request  for  a  charge  in 
writing  having  been  made,  the  court  charged  the  jury  orally  as 
follows  :  "  There  is  no  proof  in  this  ca^e  on  the  issues  joined  on 
the  part  of  the  defendant,  and,  the  assignment  produced  in  court 
being  duly  stamped,  you  cannot  go  behind  to  inquire  when  it  was 
stamped,  the  presumption  being  that  it  was  duly  stamped  within 
the  law ;  and  you  must  find  a  verdict  for  the  plaintiff,"  which 
instruction  was  immediately  afterward  entered  by  the  court  in 
its  minutes,  the  reporter  not  being  present ;  and  the  defendant 
excepted  to  it. 

Verdict  for  the  plaintiff ;  and  a  motion  for  a  new  trial,  on  the 
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ground  of  the  error  of  the  court  in  giving  such  charge  orally  hav- 
ing been  denied,  a  judgment  was  entered  in  accordance  with  the 
verdict,  and  the  defendant  appealed. 

Waldo  ^  Van  Valkenhurg,  for  appellants. 

Carys  S^  Gottrill,  for  respondent. 

Cole,  J.  This  action  was  brought  upon  a  policy  of  insurance 
issued  by  the  defendant  on  the  life  of  Allen  A.  Grant,  deceased, 
and  claimed  by  the  plaintifiE  to  have  been  assigned  to  her  by  him 
on  or  about  the  day  of  its  date.  The  company  in  its  answer  al- 
leges that  the  insured  died  in  Washington,  in  the  District  of  Co- 
lumbia, in  the  year  1870,  and  that  afterwards,  and  about  the 
loth  of  January,  1871,  one  Albert  Grant  was  duly  appointed 
administrator  of  the  estate  of  Allen  A.  Grant  by  the  supreme 
court  of  said  District  of  Columbia,  which  had  jurisdiction  of 
said  matter ;  that  the  administrator  qualified  and  entered  upon 
the  duties  of  such  administrator,  and  claims  and  insists  that  the 
assignment  of  said  policy  of  insurance  to  the  plaintiff  (if  one  was 
in  fact  made)  was  made  simply  and  only  as  a  security  for  a  small 
sum  of  money,  not  to  exceed  $600,  before  then  loaned  by  the 
plaintiff  to  the  insured ;  and  that  the  money,  or  a  portion  thereof, 
has  been  repaid,  and  that  the  right  of  the  plaintiff,  if  any,  to 
said  policy,  is  only  a  lien  for  the  money  loaned,  which  has  been 
partially  or  fully  paid,  and  that  the  said  policy  and  the  proceeds 
thereof  belong  to  him,  the  administrator.  The  company  f  urtlier 
stated  in  its  answer,  that  the  administrator  had  filed  his  bill  of 
complaint  in  the  supreme  court  of  said  District  of  Columbia, 
against  the  plaintiff  in  this  action  and  this  defendant,  for  the  col- 
lection of  said  policy  of  insurance  and  the  sum  due  thereon,  and 
had  served  an  order,  issued  out  of  said  court,  upon  this  defend- 
ant, enjoining  and  restraining  it  from  paying  the  sum  secured  by 
the  policy  of  insurance  to  the  plaintiff,  and  that  that  suit  is  still 
pending;  further,  that  it  was  ready  and  willing  to  pay  the 
amount  due  on  the  policy  to  the  person  to  whom  it  rightfully  be- 
longs, and  alleges  and  claims  that  a  complete  determination  of 
the  controversy  involved  in  this  action  cannot  be  had  without  the 
presence  of  the  administrator,  who  was  interested  in  the  subject 
matter  of  the  controversy,  and  should  be  protected  ;  and  prayed 
that  such  administrator  be  made  a  party  to  this  action. 

Afterwards,  on  the  trial  of  the  cause  in  the  county  court,  the 
defendant,  before   a  jury  was   empanelled  and  sworn,   moved 
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orally,  without  having  given  any  notice  of  such  motion  in  vrrit- 
ing  or  otherwise,  that  the  court  upon  the  pleadings  enter  an  order 
making  the  administrator  a  party  to  the  action,  which  motion, 
being  opposed  by  the  plaintiff,  was  denied.  This  ruling  of  the 
court,  it  is  insisted,  was  error.  And  the  statute  relied  upon  in 
support  of  this  position  is  chapter  168,  Laws  1864,  which,  in  sub- 
stance, provides  that  whenever  it  shall  appear  to  the  court  in 
which  an  action  is  pending,  by  affidavit  or  the  verified  answer  of 
a  party  to  the  action,  that  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties,  or 
that  any  person  not  a  party  to  the  action  is  interested  in  the  sub- 
ject matter  of  the  controversy,  and  whose  interests  in  such  sub- 
ject matter  are  such  as  should  be  protected,  it  is  made  the  duty 
of  the  court,  at  the  instance  of  any  party  to  the  action,  to  enter 
an  order  making  the  person  so  interested  a  party  to  the  action. 
ISTow,  without  stopping  to  consider  the  objections  taken  on  the 
part  of  the  plaintiff  to  the  manner  of  the  application  to  have  the 
administrator  made  a  party,  we  will  say  that  we  see  no  sufficient 
reason  for  bringing  him  before  the  court  in  this  cause.  The  issue 
raised  by  the  answer  was  whether  this  action  was  prosecuted  in 
the  name  of  the  real  party  in  interest.  And  this,  of  course,  de- 
pended upon  the  question  whether  the  policy  of  insurance  had  been 
properly  assigned  to  the  plaintiff  by  Allen  A.  Grant,  and  whether 
she  had  the  right  to  collect  and  control  the  proceeds  thereof.  If 
she  had,  then  she  was  the  only  person  interested  in  the  subject 
matter  of  the  controversy,  and  the  only  party  that  the  company 
could  insist  should  be  before  the  court  in  order  to  be  protected  in 
the  payment  of  the  money  due  on  the  policy.  And  if  the  policy 
had  not  been  assigned  to  plaintiff,  and  she  did  not  own  it  and  the 
money  due  upon  it,  then  she  must  inevitably  fail  in  the  action. 

The  facts  which  the  plaintiff  must  prove  in  order  to  recover 
would  constitute  a  complete  defence  to  an  action  brought  by  the 
administrator  on  the  policy.  For,  if  the  insurance  money  belonged 
to  the  plaintiff,  then  the  administrator  had  nothing  to  do  with  it. 
And  whether  it  did  in  fact  belong  to  her  was  the  issue  raised  by 
the  pleadings.  Besides,  we  do  not  very  well  see  how  the  court 
could  bring  in  the  administrator,  he  being  a  non-resident.  We 
do  not  think  that  he  could  be  brought  in  under  any  of  the  sub- 
divisions of  section  10,  chap.  124,  R.  S.  And  it  seems  to  us  that 
the  cases  provided  for  by  the  Law  of  1864,  where  the  court  is 
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authorized  to  "  prescribe  the  manner  in  which  "  the  copy  of  the 
order  and  notice  of  the  suit  "  shall  be  served,  and  also  the  time 
within  which  such  person  or  persons  so  served  shall  appear  and 
file  an  answer,"  relate  to  cases  where  the  parties  are  within  the 
jurisdiction  of  the  court.  Moreover,  it  may  be  added  in  this  con- 
nection that  the  bill  of  exceptions  shows  that  the  company  noti- 
fied the  administrator  of  the  pendency  of  this  action,  and  gave  him 
permission  to  use  its  name  in  any  defence  he  might  desire  to 
make.  This  fact  might  not  have  been  known  to  the  court  when 
it  decided  the  motion,  but  it  shows,  nevertheless,  that  the  admin- 
istrator has  had  full  opportunity  to  contest  the  right  of  the  plain- 
tiff to  the  insurance  money  under  the  answer  of  the  defendant. 
But  upon  the  merits,  as  we  have  before  stated,  we  think  the  ap- 
plication was  properly  denied.  For  if  the  plaintifE  showed,  as 
she  must  do  in  order  to  recover,  that  the  policy  had  been  legally 
assigned  to  her  by  Allen  A.  Grant,  and  that  she  was  entitled  to 
the  money  due  thereon,  then  the  administrator  had  no  interest 
whatever  in  the  controversy.  And  the  company  had  taken  the 
requisite  steps  to  protect  itself  against  the  liability  to  pay  the  pol- 
icy twice,  and  was  only  interested  in  paying  it  to  the  real  owner. 
We  therefore  can  see  no  reason  why  the  relief  asked  in  its  an- 
swer, that  the  administrator  be  made  a  party,  should  be  granted. 

The  defendant  also  objected  on  the  trial  to  the  introduction  of 
any  evidence  under  the  complaint,  for  the  reason  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  particular  objection  taken  to  the  complaint  is,  that  it  does 
not  aver  that  any  proof  was  ever  made  or  furnished  the  com- 
pany that  the  plaintifE  had  any  interest  in  the  policy  sued  on,  or 
that  any  demand  was  ever  made  upon  the  company  at  Hartford, 
Connecticut,  where  by  its  terms  the  policy  was  payable.  It  is 
alleged  in  the  fifth  paragraph  of  the  complaint  that  Allen  A. 
Grant,  on  the  15th  day  of  July,  1868,  duly  assigned  unto  the 
plaintiff  all  his  right,  title,  and  interest  in  the  policy,  and  consti- 
tuted the  plaintiff  bis  attorney  in  his  name  but  for  her  own  use, 
to  take  all  legal  measures  for  the  complete  recovery  of  the  amount 
mentioned  in  the  policy  in  case  of  his  death  ;  "  of  all  of  which  the 
defendant,  on  the  4th  day  of  October,  1870,  had  due  notice."  In 
the  sixth  paragraph  the  amount  due  upon  the  policy  is  stated, 
which  sum  it  is  averred  "  the  defendant  wholly  neglected  and  re- 
fuses to  pay  the  plaintiff."    This  reference  to  the  complaint  shows 


SUPREME  COURT,  1871.  495 


Grant  v.  Connecticut  Mutual  Life  Insurance  Company. 

that  the  objection  is  not  well  taken.  It  is  further  objected  that 
the  original  assignment  of  the  policy  should  not  haye  been  ad- 
mitted in  evidence,  for  the  reason  that  it  was  not  stamped  at  the 
time  of  its  execution  and  delivery,  as  required  by  the  act  of  Con- 
gress. The  original  assignment,  however,  was  duly  stamped 
when  offered  in  evidence,  but  the  plaintiff,  among  other  things, 
testified  on  cross-examination,  "  that  she  did  not  think  that  there 
was  any  internal  revenue  stamp  on  the  assignment  introduced  in 
evidence  at  the  time  when  she  received  it,  and  that  if  there  was, 
it  must  have  been  got  off ;  that  she  did  not  put  the  stamp  on  the 
assignment  or  know  who  did  so,  and  that  she  did  not  think  that 
the  writing  on  the  stamp  did  look  like  the  handwriting  of  her 
son  Allen,  and  she  thought  it  was  not  his  handwriting ;  also,  that 
she  did  not  know  who  did  affix  a  stamp  to  such  assignment,  nor 
when  it  was  affixed  thereto  ;  and  further,  that  she  could  not  re- 
member whether  the  assignment  was  stamped  when  she  received 
it,  but  supposed  that  her  son  had  done  the  business  legally."  This 
is  substantially  all  the  evidence  there  was  upon  the  point  as  to 
when  the  assignment  was  stamped,  and  the  court  was  asked  on 
the  part  of  the  defendant  to  instruct  the  jury  that  if  they  were 
convinced  the  assignment  of  the  policy  was  not  stamped  in  accord- 
ance with  the  revenue  laws  in  force  at  the  date  of  its  execution 
and  delivery  to  the  plaintiff,  they  must  find  for  the  defendant. 
This  instruction  the  court  refused  to  give,  and  to  the  refusal  to 
give  the  same  the  defendant  excepted. 

In  the  case  of  Kheinstrom  v.  Cone  et  al.  (unreported)  this 
court,  following  the  great  current  of  authority  where  the  question 
has  arisen,  decided  that  an  unstamped  note  was  not  invalid  un- 
less the  requisite  stamp  was  omitted  with  the  intent  to  evade  the 
revenue  laws  of  Congress.  That  is  as  far  as  this  court  has  had 
occasion  to  go  in  giving  a  construction  to  those  enactments.  We 
are  quite  well  aware  of  the  fact  that  some  of  the  most  respectable 
tribunals  of  the  country  have  decided  that  these  enactments  were 
limited  to  the  courts  of  the  United  States,  and  did  not  apply  to 
the  state  courts ;  (  Carpenter  v.  Snelling,  97  Mass.  452 ;  Green  v. 
Holway,  101  lb.  243 ;  People  ex  rel.  Barbour  v.  Gates,  43  N.  Y. 
40  ;  Craig  v.  Bimock  47  111.  308 ;  Clemens  v.  Conrad,  19  Mich. 
170  ;  Weltners  v.  Biggs,  8  West.  Virg.  445  ;  Hunter  v.  Cobb,  1 
Bush,  Ky.  239  ;  and  Sporrer  v.  Mfler,  1  Heiskell,  Tenn.  638  ;) 
while  some  of  them  deny  altogether  the  power  of  Congress  to  pre- 
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scribe  rules  of  evidence  in  respect  to  contracts  which  shall  be 
binding  upon  the  state  courts,  even  if  it  should  attempt  to  ex- 
ercise such  a  povrer  by  declaring  that  all  contracts  not  duly- 
stamped  should  be  void  everyvrhere.  It  is  not,  however,  essen- 
tial to  the  disposition  of  the  case  before  us  to  enter  upon  the  field 
of  discussion,  and  to  determine  whether  it  was  the  intention  of 
Congress  to  limit  these  statutes  to  the  courts  of  the  United  States ; 
or,  if  that  was  not  the  intention,  whether  Congress  has  the  consti- 
tutional power  to  make  them  binding  upon  the  state  courts,  since, 
under  the  decision  in  Rheinstrom  v.  Gone,  supra,  the  assignment, 
if  unstamped  at  the  date  of  its  execution,  was  not  invalid  unless 
the  proper  stamp  was  omitted  with  the  intent  to  defraud  the  pro- 
visions of  the  act.  Although  the  assignment,  when  oJEEered  in 
evidence,  was  duly  stamped,  yet  there  was  some  slight  evidence 
in  favor  of  the  presumption  that  the  stamp  was  not  on  the  as- 
signment when  the  plaintiff  received  it  from  the  insured.  And, 
this  being  so,  the  further  question  arises  upon  which  party  was 
the  burden  of  showing  that,  even  if  the  stamp  was  omitted  in  the 
first  instance,  this  was  not  done  with  a  fraudulent  intent.  In 
Rheinstrom  v.  Cone,  the  holder  of  the  note  voluntarily  assumed 
the  burden  of  showing  that  the  omission  to  stamp  was  not  with 
the  intent  to  evade  the  revenue  law ;  yet  the  chief  justice  re- 
marks in  that  case,  that  probably  no  presumption  of  fraudulent 
intent  would  arise  from  the  mere  omission  to  affix  the  proper 
stamp.  And  upon  a  fuller  consideration  of  the  question,  we  are 
satisfied  that  this  is  a  correct  view  of  the  law  upon  the  subject. 
And  this  conclusion  is  founded  upon  the  considerations  suggested 
by  the  chief  justice  in  the  case  last  mentioned,  viz. :  that  this 
enactment  is  highly  penal  in  its  character  and  must  therefore  re- 
ceive a  strict  construction,  and  that  the  presumption  of  guilt  wUl 
not  be  made  from  a  state  of  facts  entirely  consistent  with  inno- 
cence. It  is  obvious  that  a  party  may  omit  to  stamp  an  instru- 
ment from  mere  mistake  or  inadvertence ;  and  therefore  the  fact 
that  the  instrument  was  not  stamped  when  issued  is  not  a  cir- 
cumstance from  which  fraud  or  an  inference  unfavorable  to  a 
party  can  be  justly  assumed.  Such,  we  understand,  likewise,  to 
be  the  effect  of  the  decisions  in  Grreen  v.  Solway,  supra,  and 
Eanford  v.  OlrecU,  49  111.  146. 

It  is  proper  in  this  connection  to  make  a  remark  upon  the  case 
of  John  V.  The  State,  23  Wis.  504.     There  a  party  was  indicted 


SUPREME   COURT,  1871.  497 

Grant  v.  Connecticut  Mutual  Life  Insurance  Company. 

for  forging  an  indorsement  upon  a  draft.  After  conviction  a  mo- 
tion in  arrest  of  judgment  was  made  upon  the  ground  that  there 
■was  no  allegation  that  the  draft  was  stamped.  This  court 
thought  the  motion  should  have  been  sustained  for  the  reason 
that  it  did  not  appear  that  the  draft  was  of  any  validity.  In  the 
opinion,  Mr.  Justice  Paine  says  that  there  can  be  no  doubt  that 
under  the  act  of  Congress  an  unstamped  draft  is  void.  Our  atten- 
tion, however,  was  not  called  in  that  case  to  the  decisions  upon 
the  act  of  Congress,  and  to  the  fact  that  the  words,  "  with  intent 
to  evade  the  provision  of  the  act,"  were  connected  with  and  qual- 
ified the  clause  declaring  an  unstamped  instrument  invalid.  The 
broad  language  used  by  Mr.  Justice  Paine  is,  doubtless,  incor- 
rect ;  and  needs  some  qualification. 

But  that  such  laws  as  we  are  considering  are  to  be  strictly 
construed,  is  the  language  of  all  the  authorities.  See  Adams  v. 
Bancroft,  3  Sumner  R.  384.  And,  as  in  this  case,  there  was  no 
evidence  oifered  to  show  that  if  the  assignment  of  the  policy 
was  unstamped  when  executed  by  the  assignor,  the  stamp  had 
been  omitted  with  the  intent  to  defraud  the  revenue  law,  there 
was  no  question  of  fact  to  be  passed  upon  by  the  jury. 

The  last  objection  taken  by  the  defendant  is  that  the  judg- 
ment must  be  reversed  for  the  reason  that  the  charge  of  the  court 
was  not  reduced  to  writing  before  it  was  given  to  the  jury.  The 
court  told  the  jury  that  there  was  no  proof  in  the  case  on  the 
issues  joined  on  the  part  of  the  defendant,  and  the  assignment 
produced  in  court  being  duly  stamped  they  could  not  go  behind 
to  inquire  when  it  was  stamped,  the  presumption  being  that  it 
was  duly  stamped  within  the  law,  that  they  must  find  a  verdict 
for  the  plaintiff. 

This  was  substantially  nothing  more  than  directing  the  jury  to 
find  for  the  plaintiff.  We  do  not  think  such  a  direction  is  a 
charge  within  the  meaning  and  intent  of  chapter  101,  Laws  1868. 

It  follows  from  these  views  that  the  judgment  of  the  county 
court  must  be  affirmed. 

By  the  Couet.  Judgment  affirmed. 

VOL.  IV.  33 
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Adelaidb  a.  Pieecb,  respondent,  vs.  Tkavelleks'  Insur- 
ance Co.,  appellants. 

(Supreme  Court,  Wisconsin,  April,  1874.) 

Svicide.  Construction.  —  A  policy  of  insurance  was  declared  to  be  void  if  the  insured 
should  "  become  so  far  intemperate  or  addicted  to  anj*  vice  as  to  impair  his  health,  or  in- 
duce deliiium  tremens^  or  shall  die  by  suicide,  felonious  or  otherwise,  sane  or  insane." 
The  judge,  in  an  action  upon  the  policy,  charged  the  jury  that  if  the  assured  took  his  life 
while  in  an  insane  condition  of  mind  the  defendants  were  liable,  notwithstanding  the  at- 
tempt to  avoid  the  policy  under  such  circumstances.     Held,  erroneous. 

Action  upon  an  accident  policy.  Defence  that  the  contract 
■was  void  under  a  provision  that  if  the  assured  "  shall  have  be- 
come so  far  intemperate  or  addicted  to  any  vice  as  to  impair  his 
health,  or  induce  delirium  tremens,  or  shall  die  by  suicide,  felo- 
nious or  otherwise,  sane  or  insane,"  the  policy  should  be  void. 

The  learned  judge  charged  the  jury  that  if  the  assured  "  took 
his  own  life  while  in  an  insane  condition  of  mind,  still  the  de- 
fendants are  liable,  notwithstanding  the  attempt  to  avoid  the  pol- 
icy under  such  circumstances." 

Verdict  and  judgment  for  the  plaintiff,  from  which  the  de- 
fendants appeal. 

G-ilbert  ^  Taylor,  for  appellants. 

Priest  ^  Carter,  for  respondent. 

DrsON,  C.  J.  Beyond  the  repetition  of  the  language  of  the 
condition  itself,  I  do  not  well  see  how  much,  if  anything,  can  be 
said  in  favor  of  the  construction  which  I  feel  bound  to  put  upon 
the  policy.  It  strikes  me  as  one  of  those  plain  propositions 
which  is  understood  as  soon  as  asserted,  and  needs  only  to  be  as- 
serted to  be  conceded.  The  question  presented  is  altogether 
wide  from  those  discussed  and  decided  in  the  cases  referred  to  by 
counsel,  though  much  assistance  is  to  be  gained  from  those  dis- 
cussions in  the  consideration  of  it.  The  words  of  this  condition 
differ  very  materially  from  the  words  of  any  of  those  under  con- 
sideration in  the  decisions  cited,  and  neither  by  the  researches  of 
counsel  nor  by  our  own,  has  any  case  been  found  which  presented 
the  question  here  involved. 

The  question  here  is  not  upon  the  meaning  of  the  expressions, 
"  commit  suicide,"  "  take  his  own  Ufe,"  "  die  by  his  own  hand," 
or  the  like  unqualified  ones  contained  in  the  various  policies  upon 
which  the  cases  cited  arose,  but  upon  the  construction  of  a  con- 
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dition  much  more  restricted  and  particular  in  its  language,  and 
containing  words  wliich.  seem  to  have  been  introduced  for  the  es- 
pecial purpose  of  obviating  the  uncertainties  and  avoiding  the 
interpretations  which  had  been  sometimes  given  to  the  more 
general  expressions  above  quoted,  and  by  some  of  the  very  deci- 
sions to  which  reference  has  been  made  by  counsel.  The  ques- 
tion here  is  not,  as  in  the  cases  cited,  whether  the  general  words 
above  quoted  shall  or  shall  not  be  held  to  signify  a  felonious  self- 
destruction  or  seK-murder,  for  the  reason  that  the  language  of 
this  condition  is  so  precise  and  guarded  as  to  clearly  and  ex- 
pressly exclude  any  such  consideration. 

The  language  of  the  condition  here  is,  "  shall  die  by  suicide, 
felonious  or  otherwise,  sane  or  insane."  The  intention  here 
manifested  is  so  plain  as  to  seem  incapable  of  further  explana^ 
tion,  and  unless  there  is  something  in  the  policy  of  the  law  which 
forbids  such  stipulation,  we  have  nothing  to  do  but  to  give  effect 
to  it.  For  however  the  word  "  suicide,"  which  is  held  by  the 
authorities  to  mean  the  same  thing  as  "  death  by  his  own  hand," 
or  "  take  his  own  life,"  might,  if  standing  alone,  b'e  construed  to 
imply  a  felonious  self-destruction,  or  self-destruction  by  a  sane 
man,  or  one  capable  of  understanding  the  nature  and  conse- 
quences of  his  own  act,  and  of  judging  between  right  and  wrong, 
it  is  obvious  that  it  cannot  be  so  received  or  applied  here.  Such 
construction  is  forbidden  by  the  express  words  of  the  condition, 
which  declare  that  it  shall  make  no  difference  whether  the  suicide 
was  felonious  or  otherwise,  or  whether  the  party  committing  it 
was  sane  or  insane  at  the  time.  The  parties  here,  therefore,  by 
the  very  language  of  the  condition,  defined  the  sense  in  which 
they  used  the  word,  and  by  that  definition  the  courts  must  be 
bound,  unless  there  be  something  in  the  condition  contrary  to 
public  policy  or  sound  morals,  which  is  not  pretended. 

It  seems  very  clear  to  my  mind,  therefore,  that  the  construc- 
tion and  effect  of  the  condition  must  be  the  same  as  that  which 
was  given  by  the  majority  of  the  court  to  the  exception  in  the 
policy  in  the  leading  case  of  Borradaile  v.  Hunter,  5  Man.  &  G. 
639;  64  E.  C.  L.  335;  S.  O.  5  Scott  N.  R.  418,  and  2  Bigelow, 
Life  &  Ace.  Ins.  R.  280.  This  is  one  of  the  earliest  as  well  aa 
one  of  the  ablest  and  most  exhaustively  considered  cases  upon 
the  subject.  The  language  of  the  exception  there  was,  "  or  shall 
die  by  his  own  hands;"  and  the  majority  of  the  court  held  that  it 
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was  not  necessary,  in  order  to  bring  the  case  within  the  excep- 
tion, that  the  act  of  self-destruction  should  have  resulted  from  a 
criminal  intention  or  purpose,  or  that  the  jury  should  find  that 
the  deceased  was  felo  de  se,  or  guilty  of  felony,  in  order  to  exon- 
erate the  insured ;  but  that  it  was  enough  that  it  was  "  the  vol- 
untary and  wilful  act  of  a  man  having  at  the  time  sufficient 
powers  of  mind  and  reason  to  dinderstand  .the  physical  nature 
and  consequences  of  such  act,  and  having  at  the  time  a  purpose 
and  intention  to  cause  his  own  death  by  that  act ;  and  that  the 
question,  whether  at  the  time  he  was  capable  of  understanding 
and  appreciating  the  moral  nature  and  quality  of  his  purpose, 
was  not  relevant  to  the  inquiry  farther  than  as  it  might  help  to 
illustrate  the  extent  of  his  capacity  to  understand  the  physical 
character  of  the  act  itself."  In  short,  the  majority  of  the  court 
held,  that  wherever  the  assured  killed  himself  intentionally, 
though  not  feloniously,  as  by  any  voluntary  act  of  his,  the  natu- 
ral, ordinary,  and  direct  tendency  or  effect  of  which  would  be  to 
produce  his  death,  and  which  act  he  had  at  the  time  sufficient 
mental  capacity  to  comprehend,  and  to  foresee  and  estimate  the 
physical  consequences  of,  such  self-destruction  was  "  death  by  his 
own  hands,"  or  suicide,  within  the  meaning  of  the  exception 
contained  in  the  policy.  From  this  conclusion,  Tindal,  C.  J., 
dissented,  stating  his  reasons  in  a  very  able  opinion  for  holding 
that  it  was  only  a  felonious  self-destruction  that  was  intended  by 
the  words  of  the  policy,  and  his  views  have  been  adopted  and 
have  become  the  basis  of  several  American  decisions  whicli  are 
cited  by  Mr.  Bigelow  in  a  note  appended  to  the  principal  case, 
supra,  [ante,  vol.  2,]  p.  303.  See  also  Life  Ins.  Co.  v.  Terry,  15 
Wal.  580.1  B^^;  upon  the  reasoning  of  Chief  Justice  Tindal,  or 
of  any  of  the  cases,  it  is  impossible  for  me  to  perceive  how  the 
language  of  the  exception  now  before  us  can  be  understood  or 
construed  otherwise  than  as  I  understand  and  construe  it. 

It  has  been  suggested  that  the  construction  here  given  would 
necessarily  lead  to  the  denial  of  any  claim  under  the  policy  if  the 
assured  had  come  to  his  death  iu  the  manner  or  by  any  of  the 
means  supposed  by  way  of  illustration  in  Borradaile  v.  Hunter, 
and  there  considered  as  not  falling  within  the  intent  of  the  ex- 
ception ;  as,  for  example,  if  his  death  had  resulted  from  an  act 
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committed  under  the  influence  of  delirium;  as  if  he  had  in  a 
paroxysm  of  fever  precipitated  himself  from  a  window ;  or,  hav<, 
ing  been  bled,  removed  the  bandages ;  or  had  taken  poison  by 
mistake,  and  death  in  either  case  had  ensued.  It  may  be  as  true 
here  as  it  was  there,  though  I  think  it  is  not,  that  the  terms  of 
the  proviso  in  their  largest  sense  would  include  every  act  of  self- 
destruction  or  which  resulted  in  the  death  of  the  assured,  whether 
intentionally  done  or  not,  or  accompanied  or  not  gjccompanied  by 
a  purpose  to  effect  his  own  death,  or  whether  the  doing  of  the  act 
was  purely  accidental  and  such  as  evinced  no  design,  or  the  ab- 
sence of  all  design  to  take  life ;  still  it  is  as  obvious  here  as  it 
was  there,  and  I  think  even  more  so,  that  this  kind  of  wholly  un- 
intentional or  accidental  self-destruction,  which  never  received 
and  never  deserved  the  name  of  "suicide,"  is  not  within  the 
spirit  or  intent  of  the  proviso.  The  use  of  the  word  "  suicide  " 
in  this  condition  indicates  with  greater  clearness  and  certainty 
than  any  words  found  there,  that  such  was  not  the  intention  of 
the  insurance  company. 

Deaths  of  the  kind  last  above  spoken  of,  or  produced  as  there 
stated,  are  more  properly  denominated  deaths  by  accident  than 
deaths  by  suicide,  and  the  circumstances  attending  them  would 
clearly  not  be  such  as  the  parties  contemplated  at  the  time  of 
entering  into  the  contract,  and  therefore  should  not,  as  it  clearly 
seems  to  me,  be  held  within  the  intent  of  this  condition  any  more 
than  within  that  in  Borradaile  v.  Sunter.  Deaths  so  caused  are 
held  to  be  deaths  by  accident  within  the  meaning  and  purpose  of 
policies  of  insurance  against  accident ;  as  where  a  man  negligently 
"  draws  a  loaded  gun  toward  him  by  the  muzzle,  or  the  servant 
fills  the  Hghted  lamp  with  kerosene,  and  the  gun  is  discharged, 
and  the  lamp  explodes,"  which  are  the  cases  put  by  way  of  illus- 
trating what  constitutes  an  accident  in  an  action  upon  such  a  pol- 
icy in  Schneider  v.  Provident  Life  Ins.  Co.  24  Wis.  28 ;  S.  0. 
1  Bigelow,  731,  and  1  Am.  R.  157.  The  condition  here  relieves 
the  company  from  liability  only  where  the  self-destruction  was 
intentional  or  committed  by  a  party  who  was  conscious  of  the  nat- 
ure of  the  act  he  was  committing  or  about  to  commit,  and  con- 
scious of  the  direct  and  immediate  consequences,  and  this  notwith- 
standing the  act  may  have  been  unaccompanied  by  any  criminal 
or  felonious  intent  or  purpose.  It  does  not  apply  or  relieve  the 
company  where  the  death  of  the  assured  was  accidental,  or  may 
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be  properly  said  to  have  been  caused  by  accident,  though  brought 
about,  it  may  have  been,  by  his  own  hands  or  by  some  dangerous 
or  destructive  instrument  held  in  them. 

It  follows  from  these  views  that  the  court  below  erred  both  in 
its  instructions  and  its  refusals  to  instruct  respecting  the  question 
first  above  discussed,  and  that  the  judgment  appealed  from  must 
be  reversed  and  the  cause  remanfled  for  a  new  trial  according  to 
law. 

It  is  so  ordered. 


UNITED   STATES. 

B.  F.  Pabteidgb,  plaintiff  in  error,  vs.  Phcenix  MtTTUAL 
Life  Insueancb  Co. 

(Supreme  Court  of  United  States,  December,  1872.)^ 

Commimons  of  agent.  Evidence.  —  In  an  action  for  certain  commissions  on  renewal  pte- 
miiims  alleged  to  be  due  from  the  defendants  to  the  plaintiff,  after  his  discharge  from  the 
employment  of  the  defendants,  the  plaintiS  read  in  evidence  a  letter  to  himself  from 
them,  in  which  there  was  the  following  passage ;  "  Concerning  your  status  in  Missouri,  it 
is  simply  this  :  Tou  are  working  up  a  business  for  yourself,  and  are  paid  the  highest  com- 
missions which  we  pay."  For  the  purpose  of  explaining  the  meaning  of  this,  the  plain- 
tiff offered  evidence  of  a  custom  between  insurance  companies  generally  and  their  agents 
in  Missouri,  allowing  the  latter  commissions  on  renewal  premiums  after  their  connection 
with  the  company  had  ceased.    Meld,  incompetent. 

The  ease  is  stated  in  the  opinion. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  plaintiff  in  the  circuit  court,  and  his 
action  was  brought  to  recover  for  services  rendered  the  defend- 
ant as  agent  in  their  business  of  life  insurance.  The  plaintiff, 
having  been  discharged  from  the  employment  of  defendant,  as- 
serted a  right  to  a  commission  on  the  renewal  or  annual  premiums 
thereafter  paid  or  to  be  paid  on  account  of  policies  issued  through 
his  agency. 

To  establish  this  he  undertook  and  offered  to  prove  by  compe- 
tent witnesses  that  this  was  the  usage  between  insurance  compa- 
nies generally  and  their  agents  in  St.  Louis,  where  the  business  of 
this  agency  was  conducted. 

The  question  did  not  arise  whether  this  custom  could  have  been 
proved  as  the  measure  of  plaintiff's  compensation,  in  the  absence 
of  any  express  contract,  because  he  had  introduced  in  evidence  a 
letter  from  the  defendant  in  reference  to  this  compensation,  under 
which  he  said  he  had  acted  in  taking  the  policies  for  which  lie 
now  claimed  the  additional  commission. 

This  letter  was  written  in  reply  to  one  asking  information  as 
to  the  precise  relation  which  he  bore  to  the  company,  and  among 
other  things  it  stated  that :  "  Concerning  your  status  in  Missouri,  it 
is  simply  this :  You  are  working  up  a  business  for  yourself,  and  are 
paid  the  highest  commissions  which  we  pay,"  and  it  was  for  the 
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purpose  of  explaining  the  meaning  of  this  phrase,  or  affixing  to  it 
a  meaning  whicli  it  did  not  bear  on  its  face,  that  the  testimony- 
was  offered  in  two  or  three  different  shapes. 

The  court  rejected  the  testimony  on  the  ground  that  the  lan- 
guage was  clear  and  needed  no  explanation  to  which  usage  could 
apply.    , 

There  was  no  question  as  to  the  amount,  or  percentage,  or  pre- 
mium which  was  to  be  paid  under  this  letter.  The  plaintiff  stated 
that  he  had  retained  a  certain  percentage,  which  was  that  allowed 
by  the  company. 

The  testimony  was  not  offered  to  show  what  was  the  highest 
commission  paid  by  the  company. 

It  appears  to  us,  as  it  did  to  the  circuit  court,  that  the  testimony 
offered  would  have  established  a  new  and  distinct  term  to  the  con- 
tract. It  would  have  established  a  contract  very  different  from 
the  written  one  introduced  by  plaintiff. 

The  language  of  the  letter  was  neither  ambiguous  nor  tech- 
nical. It  required  and  needed  no  expert,  no  usage  to  discover  its 
meaning. 

To  have  admitted  the  usage  offered  in  evidence  in  this  case 
would  have  been  to  make  a  contract  for  the  parties  differing  ma- 
terially from  the  written  one,  under  which  they  had  both  acted 
for  some  time. 

The  tendency  to  establish  local  and  limited  usages  and  customs 
in  the  contracts  of  parties  who  had  no  reference  to  them  when 
the  transactions  took  place,  has  gone  quite  as  far  as  sound  policy 
can  justify.  It  places  in  the  hands  of  corporations,  such  as  banks, 
insurance  companies,  and  others,  by  compelling  individuals  to  com- 
ply with  rules  established  for  the  interests  alone  of  the  former,  a 
power  of  establishing  those  rules  as  usage  or  custom  with  the  force 
of  law.  ' 

When  this  is  confined  to  establishing  an  implied  contract,  and 
the  knowledge  of  the  usage  is  brought  home  to  the  other  party,  the 
evil  is  not  so  great.  But  when  it  is  sought  to  extend  the  doctrine 
beyond  this,  and  incorporate  the  custom  into  an  express  contract 
whose  terms  are  reduced  to  writing  and  are  expressed  in  language 
neither  technical  nor  ambiguous,  and  therefore  needing  no  such 
aid  in  its  construction,  it  amounts  to  establishing  the  principle  that 
a  custom  may  add  to,  or  vary,  or  contradict  the  well-expressed 
intention  of  the  parties  made  in  writing. 
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No  such  extension  of  the  doctrine  is  consistent  either  with 
authority  or  with  the  principles  which  govern  the  law  of  con- 
tracts. 

A  question  is  raised  in  this  court,  not  raised  in  the  circuit  court, 
as  to  the  right  of  the  defendant  to  recover,  by  way  of  set-off  or 
cross  action  against  the  plaintiff,  a  sum  of  money  in  his  hands  as 
agent  of  the  plaintiff,  which  was  admitted  to  be  due  if  plaintiff's 
claim  was  not  established. 

The  amount  was  admitted  by  plaintiff,  and  no  objection  was 
made  to  pleading  it  as  a  set-off.  Therefore,  none  can  be  made 
here.  But  if  the  point  were  open  to  inquiry,  it  is  settled  by  the 
case  of  Ward  v.  Aurora  City,  6  Wallace,  139,  that  defendants  in 
the  circuit  courts  of  the  United  States  can  avail  themselves  of  the 
laws  which  prevail  in  the  state  concerning  the  right  of  set-off 
generally. 

It  would  be  a  most  pernicious  doctrine  to  allow  a  citizen  of  a 
distant  state  to  institute  in  these  courts  a  suit  against  a  citizen  of 
the  state  where  the  court  is  held,  and  escape  the  liability  which 
the  laws  of  the  state  have  attached  to  all  plaintiffs,  of  allowing 
just  and  legal  set-offs  and  counter-claims  to  be  interposed  and 
tried  in  the  same  suit  and  in  the  same  form. 

The  judgment  of  the  circuit  court  is  Affirmed. 

Note.  —  The  Baltimore  Underwriter  of  April  16,  1874,  contains  the  follow- 
ing report  of  the  case  of  Medcalfv.  Brooklyn  Life  Ins.  Co.,  tried  in  the  superior 
court  of  Baltimore.  This  suit  was  brought  to  recover  the  commutation  value 
of  commissions  upon  business  obtained  by  the  plaintiff  for  the  defendants  ;  the 
action  being  in  the  form  of  an  attachment.  The  maiu  facts,  which  appear  un- 
disputed, were  in  substance  as  follows  :  The  plaintifE  entered  into  the  service 
of  the  defendants  upon  a  verbal  arrangement  in  November,  1864  ;  and  on 
March  1,  1865,  the  first  written  agreement  was  made  between  the  parties. 
This  agreement  provided,  among  other  things,  that  its  benefits  should  accrue 
to  the  legal  representatives  of  Medcalf  in  the  event  of  his  death,  but  all  the 
conditions  of  the  contract  were  to  be  forfeited  in  the  event  of  the  plaintiff 
voluntarily  leaving  the  defendants'  service.  There  was  no  commutation 
clause,  nor  was  there  any  clause  involving  forfeiture  in  the  event  of  the  fail- 
ure on  the  plaintiff's  part  to  make  his  remittances  regularly.  The  plaintifE 
continued  to  act  under  this  contract  until  the  summer  of  1870,  when  he  be- 
came in  arrears  to  the  defendants  in  the  amount  of  some  $1,900.  He  then 
entered  into  an  agreement  with  the  defendants  to  the  effect  that  his  com- 
missions as  they  might  become  payable  should  be  appropriated  to  the  liqui- 
dation of  this  indebtedness.  At  the  same  time  the  defendants  took  his  note 
for  the  amount  of  his  indebtedness.  On  the  10th  of  April,  1871,  the  defend- 
ants entered  into  a  second  written  agreement  with  the  plaintiff  to  apply  to  all 
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new  business.  In  this,  as  in  the  first,  there  was  no  commutation  clause,  but 
its  general  provisions  were  very  much  more  stringent  than  those  of  the  first 
contract.  In  September,  1871,  the  plaintiff  again  became  in  arrears  in  the 
amount  of  Bome«6600.  The  defendants  then  revoked  the  agency  and  dismissed 
the  plaintiff  from  their  service.  In  November,  two  months  afterwards,  the  de- 
fendants reinstated  the  plaintiff  as  their  agent,  and  during  the  summer  follow- 
ing the  plaintiff  finally  completed  the  payment  of  his  indebtedness  to  the 
defendants.  In  November,  1872,  the  plaintiff  again  became  in  arrears  to  the 
company  in  the  amount  of  some  $1,400.  This  was  discovered  by  the  defend- 
ants in  January,  1873,  and  the  agency  was  again  revoked. 

The  annual  income  of  the  plaintiff  from  his  commissions  was  proved  to  be 
$1,598.08.  On  this  state  of  facts  the  plaintiff  institutes  an  attachment  suit  to 
recover  the  commutable  value  of  these  commissions. 

The  court  held  that  the  form  of  action  (viz.,  the  attachment  .process)  could 
not  in  this  case  be  maintained,  because  an  attachment  proceeding  must  have  a 
contract  to  sustain  it,  and  that  there  was  nothing  in  the  contract  in  evidence 
providing  for  a  commutation  of  commissions,  and  that  the  only  right  of  action 
which  the  contract  gave  the  plaintiff  was  to  recover  the  commissions  on  the 
renewals  as  they  might  be  collected  by  the  company  from  time  to  time.  Ex- 
ceptions reserved. 

Reverdy  Johnson  If  Edwin  Higgins,  for  plaintiff. 

Charles  Marshall,  for  defendants. 


Manhattan  Life  Instxeancb  Co.  vs.  PBANCisdo. 

(17  Wall.  672.     Supreme  Court  of  United  States,  October,  1873.) 

Pi-elimitiar)/ pt'oqfi. — When,  under  the  terms  of  a  policy  of  life  insurance,  the  representa- 
tives of  the  party  assured  are  to  furnish,  within  a  certain  time  after  the  death  of  the  as- 
sured, "due  proof  of  the  just  claim  of  the  assured," — if  the  party  claiming  the  insurance 
money  have  within  the  time  furnished  answers  written  out  in  the  presence  of  the  insurers' 
agent,  to  certain  printed  questions  usually  furnished  by  the  insurer,  for  the  purpose  of 
seeing  whether  the  claim  is  just  or  not,  ahd  the  insurer  receive  and  keep  the  questions  and 
answers  without  anj'  suggestion  that  such  preliminary  proofs  are  insuiiicient,  either  in 
form  or  substance,  — the  court,  in  a  suit  for  the  insurance  money,  has  no  right  to  deter- 
mine as  matter  of  law,  that  the  questions  and  answers  do  not  establish  the  justice  of  the 
plaintiff's  claim,  and  that  the  plaintiff  is  not  entitled  to  a  verdict.  Questions  and  answers 
so  given  furnish  some  evidence  that  the  claim  is  just ;  and  the  matter  is  proper  for  the 
jury  even  though  the  contents  of  the  paper  do  not  as  yet  appear. 

Disease.  —  Where  a  medical  man  testifies  that  the  "  disease  "  of  a  person  who  had  died,  and 
on  whose  death  a  claim  for  insurance  was  made,  "had  been  indigestion,  torpid  liver,  and 
colic,  and  that  he  died  of  acute  hepatitis,"  and  several  other  persons,  the  acquaintances  of 
the  deceased,  testify  that  they  had  never  known  him  to  be  unwell,  or  if  so  more  than  very 
slightly,  and  that  they  considered  him  to  be  a  healthy  man,  an  instruction  to  the  jury  that 
the  evidence  was  not  sufficient  to  enable  the  plaintiff  {who  was  suing  for  the  insurance 
money  on  a  policy  of  life  insurance,  previous  to  the  granting  of  which  the  decedent  had 
answered  in  reply  to  the  usual  questions  that  he  had  "  no  sickness  or  disease  ")  to  recover, 
was  held  to  have  been  rightly  refused ;  and  that  the  jury  were  rightly  instructed  that  it 
was  for  them  to  determine  whether  the  deceased  had  been  afflicted  with  any  sickness  or 
disease,  within  the  meaning  of  the  terms  fts  used  in  bis  answers  to  questions  put  to  him 
prior  to  the  issue  of  the  policy. 
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Eeboe  to  the  circuit  court  for  the  District  of  California ;  the 
case  being  thus :  — 

Dolores  Francisco  sued  the  Manhattan  Life  Insurance  Com- 
pany upon  a  contract  of  insurance,  made  February  5,  1867, 
upon  the  life  of  her  husband.  The  husband  died  twenty-four 
days  afterwards ;  that  is  to  say,  on  the  1st  of  March,  1867,  and 
before  the  policy  actually  issued.  There  were  two  conditions  in 
the  policy  which  would  have  been  issued  had  Francisco  lived :  — 

1st.  That  if  any  representation  made  by  the  assured  in  the 
application  for  the  policy  should  prove  to  have  been  untrue,  the 
policy  should  be  void. 

2d.  That  payment  of  the  loss  would  be  made  vrithin  ninety 
days  after  notice  of  the  death,  and  due  proof  of  the  just  claim  of 
the  assured. 

Upon  the  trial  of  the  cause  the  plaintiff  offered  evidence  to 
prove  the  contract,  and  the  death  of  her  husband,  and  also  that 
she  had  filled  up  in  the  presence  of  the  agent  of  the  company  and 
handed  to  him,  who  received  them  without  any  objection,  blank 
forms  which  had  been  furnished  by  the  company,  and  which  were 
those  always  used  in  making  proof  of  death,  but  offered  no  evi- 
dence as  to  the  contents  of  those  papers.  The  plaintiff  rested, 
and  the  defendant  moved  the  court  to  instruct  the  jury  that  on 
the  evidence  given  the  plaintiff  could  not  recover ;  which  instruc- 
tion the  court  refused  to  give,  and  the  defendant  excepted.  This 
was  the  first  exception. 

The  company  then  gave  in  evidence  this  and  other  papers  which 
the  wife  had  handed  to  the  agent  as  proof  of  her  right  to  demand 
the  insurance  money.  They  contained  answers  by  the  wife  her- 
self in  reference  to  the  questions  on  the  blank  form  thus :  — 

"  Question.  State  all  the  facts  regarding  cause  of  death. 

'■'■Answer.  About  the  14th  of  February,  1867,  was  taken  sick 
with  a  severe  colic  fever ;  was  confined  to  his  house  for  two  days ; 
finally  was  well  enough  to  attend  to  business  five  days  succeeding ; 
was  taken  sick  again  on  the  22d  of  February,  1867,  and  from 
which  sickness  he  died  on  the  1st  of  March,  1867. 

"  Ques.  How  long  has  he  been  sick  ? 

"  Ans.  In  both  attacks  about  ten  days. 

^'■Ques.  Did  he  die  suddenly,  or  was  his  disease  after  an  illness 
of  how  many  months,  and  weeks,  and  days'  duration  ? 

"^ws.  He  died  from  an  acute  attack  of  the  congestion  of  the 
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liver,  which  produced  fever,  and  from  the  effects  of  which  he 
died,  to  the  best  of  my  knowledge  and  belief." 

Besides  the  statement  of  the  wife,  there  were  the  statements 
by  the  physician,  Dr.  Franklin,  who  had  attended  Francisco  in 
his  last  illness ;  and  also  of  an  acquaintance,  one  Mardis.  The 
physician  stated  that  he  had  prescribed  for  the  deceased  occa- 
sionally since  1856,  and  had  "  been  his  physician  principally  for 
the  last  three  or  four  years  ;  his  disease  had  been  indigestion,  tor- 
pid liver,  and  colic,"  and  that  he  died  of  "  acute  hepatitis."  The 
acquaintance,  Mardis,  knew  "  of  his  being  sick  for  short  periods 
of  a  day  or  two,  for  about  eighteen  months  previous  to  his  death, 
of  cramps  in  the  stomach." 

The  company  also  gave  in  evidence  the  application  for  the  pol- 
icy and  the  representations  therein  made,  referred  to.  The  an- 
swers to  the  usual  questions  were  given  by  Mr.  Francisco,  as 
agent  for  his  wife.  He  was  asked  whether  he  had  ever  had  liver 
complaint,  whether  any  disease  was  suspected,  whether  he  had 
had  at  any  time  disease  of  the  stomach  or  bowels,  whether,  dur- 
ing the  last  seven  years,  he  had  any  sickness  or  disease,  and  if  so 
what  were  the  particulars  and  what  physician  had  attended  him ; 
to  all  which  he  answered  in  the  negative. 

The  defendant  then  rested.  The  plaintiff  then  produced  nine 
witnesses,  every  one  of  whom  testified  that  they  had  known 
Francisco  for  longer  or  shorter  terms  of  time,  and  that  they  had 
never  known  him  to  be  at  all  unwell,  or  more  than  very  slightly 
so  ;  and  that  they  considered  him  a  healthy  man.  Four  of  these 
were  asked  whether  they  could  say  that  the  physician,  Dr.  Frank- 
lin's statements  were  not  correct,  and  answered  that  they  could 
not  say  so  ;  the  other  five  were  not  questioned  on  the  point. 

The  plaintiff  rested  and  the  evidence  was  closed.  The  defend- 
ant then  prayed  the  court  to  instruct  the  jury  that  the  evidence 
was  not  sufficient  to  entitle  the  plaintiff  to  a  verdict.  The  court 
refused  to  grant  the  instruction,  and  the  defendant  excepted. 
This  was  the  second  exception. 

The  evidence  having  been  summed  up  by  counsel,  the  coun- 
sel for  the  defendant  offered  to  the  court  certain  instructions 
which  he  desired  the  court  to  give  to  the  jury,  but  the  judge  re- 
fused, saying  it  was  too  late  to  ask  instructions,  after  argument 
to  the  jury,  to  which  defendant  excepted.  This  was  the  third 
exception. 
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There  was  a  general  rule  of  the  court :  "  In  causes,  civil  or 
criminal,  tried  by  a  jury,  any  special  charge  or  instruction  asked 
for  by  either  party  must  be  presented  to  the  court,  in  writing, 
directly  after  the  close  of  the  evidence,  and  before  any  argument 
is  made  to  the  jury,  or  they  will  not  be  considered." 

The  court  instructed  the  jury  that  it  was  for  them  to  determine 
whether  the  deceased  had  had  any  disease  or  sickness  within  the 
meaning  of  the  term  as  used  in  the  question  answered  by  him  ; 
that  he  might  have  had  a  cold  or  headache  so  slight  as  not  to  con- 
stitute sickness  or  disease  within  the  meaning  of  the  question ;  to 
which  part  of  the  charge  the  defendant  excepted.  This  was  the 
fourth  exception. 

The  court  proceeded  to  say  that  the  ailment  might  be  so  serious 
as  to  constitute  disease. 

The  court  instructed  the  jury  that  it  was  for  them  to  determine 
whether  the  party  had  been  afflicted  with  any  sickness  or  disease 
within  the  proper  meaning  of  those  terms,  as  used  in  the  applica- 
tion ;  to  which  part  of  the  charge  the  defendant  excepted.  This 
was  the  fifth  exception. 

Verdict  and  judgment  having  gone  for  the  plaintiff,  the  case 
was  brought  here  on  the  following  assignments  of  error  :  — 

1.  The  court  erred  in  refusing  the  instructions  asked  as  stated 
in  the  first  and  second  exceptions. 

2.  The  court  erred  in  refusing  to  consider  the  request  for  in- 
structions after  the  close  of  the  argument  to  the  jury,  as  stated  in 
the  third  exception. 

3.  The  court  erred  in  charging  the  jury  as  stated  in  the  fourth 
and  fifth  exceptions. 

J.  M.  Carlisle  ^  J.  D.  McPherson,  for  plaintiff  in  error. 

O.  W.  Kendall,  for  defendant  in  error. 

Strong,  J.,  delivered  the  opinion  of  the  court.  The  evidence 
that  preliminary  proof  of  the  death  of  Albert  N.  Francisco,  and 
of  the  justice  of  the  claim  of  the  assured  were  given  to  the  de- 
fendants ninety  days  before  the  suit  was  brought,  was  quite  suffi- 
cient to  go  to  the  jury.  The  proofs  were  in  forms,  blanks  for 
which  had  been  furnished  by  the  insurers,  and  the  forms  were 
filled  up  in  the  presence  of  their  agent.  He  received  them  with- 
out objection,  and  it  does  not  appear  that  at  any  time  before  the 
trial  of  the  case  it  was  ever  suggested  to  the  assured  that  the 
proofs  were  insufficient,  either  in  form  or  in  substance.     Clearly, 
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therefore,  it  was  not  for  the  court  to  instruct  the  jury  that  the 
plaintiff  was  not  entitled  to  a  verdict.  It  seems  to  have  been  the 
idea  of  the  defendants  that  the  statements  of  the  witnesses  by 
whom  the  preliminary  proofs  were  made  did  not  establish  the 
justice  of  the  plaintiff's  claim.  But  whether  they  did  or  not  was 
a  question  which  the  court  had  no  right  to  determine  as  a  conclu- 
sion of  law.  They  furnished,  at  least,  some  evidence  that  the 
claim  was  just,  and  this  they  would  have  furnished  had  they  con- 
tained not|iing  more  than  averments  that  the  defendants  had 
agreed  to  insure,  and  that  the  person  whose  life  was  insured  had 
died.     The'  first  assignment  of  error  is,  therefore,  not  sustained. 

The  second  is  equally  without  merit.  After  the  case  had  been 
summed  up,  and  when  the  court  was  about  to  charge  the  jury, 
the  defendants  offered  to  submit  prayers  for  instructions,  but  the 
court  refused  to  receive  them,  assigning  as  a  reason  that  the  offer 
was  too  late.  This  is  alleged  to  have  been  an  error.  What  the 
prayers  were,  whether  the  instructions  asked  were  pertinent  to 
the  case  or  not,  or  whether  they  could  rightfully  have  been  given 
had  they  been  received,  we  are  not  informed.  They  were  not 
incorporated  in  the  bill  of  exceptions,  and  they  do  not  appear  in 
the  record.  But,  assuming  that  they  were  such  as  the  court 
ought  to  have  given  had  they  been  presented  in  time,  there  was 
no  error  in  refusing  to  receive  them  after  the  case  had  been  ar- 
gued to  the  jury.  The  rule  of  the  court  then  existing  was  as  fol- 
lows: "In  causes,  civil  or  criminal,  tried  by  a  jury,  any  special 
charge  or  instruction  asked  for  by  either  party  must  be  presented 
to  the  court,  in  writing,  directly  after  the  close  of  the  evidence, 
and  before  any  argument  is  made  to  the  jury,  or  they  will  not  be 
considered."  This  is  a  reasonable  rule,  intended  to  guard  as  well 
the  court  as  the  opposite  party  against  sudden  surprise.  It  does 
not  deprive  either  party  of  a  right  to  the  opinion  of  the  court 
upon  any  material  propositions  which  he  may  desire  to  have  pre- 
sented to  the  jury.  It  merely  regulates  the  exercise  of  that 
right.  The  rule  exists  in  very  many  courts,  and  it  has  been 
found  necessary  in  the  administration  of  justice.  No  doubt  a 
court  may,  notwithstanding  the  rule,  in  its  discretion,  receive 
prayers  for  instructions  even  after  the  general  charge  has  been 
given  to  the  jury,  but  neither  party  can  claim  as  a  right  a  disre- 
gard of  the  ordinary  rules  of  practice  in  the  court.  There  is 
nothing  inconsistent  with  this  to  be  found  in  the  case  cited,  — 
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People  V.  Williams,  32  California,  280.  On  the  contrary, 
whether  a  court  shall  enforce  such  a  rule,  or  depart  from  it,  is 
treated  in  that  case  as  a  matter  resting  in  the  discretion  of  the 
court.  That  it  is  competent  for  courts  to  adopt  such  a  rule  has 
often  been  decided,  and  once,  at  least,  if  not  oftener,  in  Califor- 
nia.   People  T.  Sears,  18  Cal.  635. 

The  remaining  errors  have  been  assigned  to  the  charge  of  the 
court.  The  principal  defence  set  up  at  the  trial  was,  that  in  the 
application  for  insurance  false  answers  had  been  given  to  the 
questions  propounded  by  the  defendants.  Those  questions  were, 
in  substance,  whether  the  person  whose  life  was  proposed  for  in- 
surance had  had  certain  diseases,  or,  during  the  next  preceding 
seven  years,  any  disease,  and  the  answers  given  were  that  he  had 
not.  It  was  in  reference  to  this  that  the  court  instructed  the  jury 
it  was  for  them  to  determine  from  the  evidence  whether  the  per- 
son whose  life  was  insured  had,  during  the  time  mentioned  in  the 
questions  propounded  on  making  the  application,  any  affliction 
that  could  properly  be  called  a  sickness  or  disease,  within  the 
meaning  of  the  term  as  used,  and  said :  "  For  example,  a  man 
might  have  a  slight  cold  in  the  head,  or  a  slight  headache,  that 
in  no  way  seriously  affected  his  health  or  interfered  with  his 
usual  avocations,  and  might  be  forgotten, in  a  week  or  a  month, 
which  might  be  of  so  trifling  a  character  as  not  to  constitute  a 
sickness  or  a  disease  within  the  meaning  of  the  term  as  used,  and 
which  the  party  would  not  be  required  to  mention  in  answering 
the  questions.  But  again,  he  might  have  a  cold  or  a  headache  of 
so  serious  a  character  as  to  be  a  sickness  or  disease  within  the 
meaning  of  those  terms  as  used,  which  it  would  be  his  duty  to 
mention,  and  a  failure  to  mention  which  would  make  his  answer 
false." 

There  is  no  just  ground  of  complaint  in  this  instruction,  either 
considered  abstractly  or  in  its  application  to  the  evidence  in  the 
case.  It  was,  in  effect,  saying  that  substantial  truth  in  the  an- 
swer was  what  was  required.  If,  therefore,  the  defendants  have 
been  injured,  it  was  by  the  verdict  of  the  jury  rather  than  by  any 
error  of  the  court. 

The  judgment  is  Affirmed. 
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(19  Wall.  631.     Supreme  Court,  United  States,  October,  1873.) 

Accident  insurance.  Breach  of  the  law.  — Where  two  persons  were  driving  sulkies  in  com- 
petition alongside  of  each  other  at  a  horae-race  for  money,  —  which  sort  of  race  was  made 
illegal  by  statute,  —  and  on  a  collision  ensuing,  one  jumped  to  the  ground  from  his  sulky, 
and  was  clear  from  the  sulky,  harness,  and  reins,  on  his  feet  and  uninjured,  and  instantly 
spoke  to  his  horse  to  stop,  and  then  started  forward  to  get  hold  of  the  reins,  which  were 

'  hanging  across  the  axle-tree  ;  and  when  ahold  of,  or  attempting  to  get  hold  of  them,  was 
killed  by  getting  tangled  in  them,  falling  down  and  being  dragged  against  a  stone  ;  held, 
on  a  suit  upon  a  policy  of  insurance  on  the  life  of  the  person  killed,  which  made  it  a  con- 
dition of  paying  the  sum  assured  that  the  contract  should  not  extend  to  a  case  of  death 
caused  by  "  duelling,  fighting,  or  other  breach  of  the  law  on  the  part  of  the  assured,  or 
by  his  wilfully  exposing  himself  to  any  unnecessary  danger  or  peril,"  that  this  death 
was  within  the  condition  ;  and  that  the  leap  from  the  sulky  and  securing  the  reins,  and 
the  subsequent  fall  and  injury,  were  so  close  and  immediate  in  their  relation  to  the  racing, 
and  all  so  manifestly  part  of  one  continuous  transaction,  that  it  could  not  be  said  that 
there  was  a  new  and  controlling  influence  to  which  the  disaster  should  be  attributed.  On 
a  suit  for  the  insurance  money  on  such  a  policy  as  the  one  above  mentioned,  and  where 
the  language  of  the  condition  was  the  matter  referred  to  by  the  court,  it  was  error  to  tell 
the  jury  that  they  were  to  consider  "  how  ordinary  people  in  the  part  of  the  country  where 
the  insured  reside,  in  view  of  the  state  of  things  then  existing,  —  the  frequency  of  such 
races,  and  the  way  in  which  such  matches  are  usually  regulated,  —  would  naturally  un- 
derstand such  language,  whether  as  precluding  such  driving  or  not." 

Ebeoe.  to  the  circuit  court  for  the  District  of  Vermont. 

Mrs.  Elizabeth  Seaver  sued  the  Trayellers'  Insurance  Company 
of  Hartford  on  a  policy  of  insurance,  which  insured  her  against 
loss  of  life  of  her  husband  —  described  in  the  policy  as  a  livery- 
stable  keeper  —  caused  by  any  accident  within  the  meaning  of 
the  policy  and  conditions  thereto  annexed.  Among  these  condi- 
tions was  one  that  the  insurance  should  "  not  extend  to  death  or 
injury  caused  by  duelling,  or  fighting,  or  other  breach  of  the  law 
on  the  part  of  the  assured,  ....  or  by  his  vrilfully  exposing 
himself  to  any  unnecessary  danger  or  peril."  Seaver,  the  hus- 
band, was  killed  suddenly  at  Morrisville,  Vermont,  immediately 
after  jumping  from  a  sulky,  in  which  he  was  driving  a  match- 
race,  on  the  event  of  which  a  considerable  sum  of  money  was 
wagered.  The  defence  of  the  company,  as  the  case  was  sub- 
mitted to  the  jury,  was,  that  his  death  was  caused  by  a  breach 
of  the  law,  and  by  his  wilfully  exposing  himself  to  unnecessary 
danger. 

The  plaintiff's  evidence,  as  the  bill  of  exceptions  showed,  tended 
to  prove  that  at  the  race  Seaver  was  driving  a  mare  and  sulky  ; 
that  one  Gilmore  was  driving  a  horse  and  sulky  in  competition 
alongside  ;  that  the  track  was  "  in  form  like  the  link  of  a  chain," 
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in  other  words  waa  an  oval  track ;  and  that  soon  after  leaving 
the  judge's  stand,  Seaver  having  the  inside  track,  and  his  mare 
and  Gilmore's  horse  .being  nearly  abreast,  Seaver's  mare  broke 
and  fell  back,  and  that  Gilmore's  horse  got  a  little  ahead;  that 
Gibnore  thereupon  reined  in  towards  the  inside  traqk,  apparently 
to  get  the  inside  track,  his  team  being  then  about;  half  its  length 
ahead  of  Seaver's  mare  ;  that  Shaver's  n^are  at  that  moment  re- 
gained her  speed,  and,  gaining  on  the  other  horse,  the  sulkies 
came  into  collision ;  that  the  wheel  of ,  Seaver  passed  over  the 
near  wheel  of  Gihnore,  and  that  Seaver  instantly  jumped  from 
his  sulky,  and  struck  upon  the  grass-ground  off  the  track  upon  his 
feet,  uninjured,  some  two  or  three  feet  from  his  sulky,  and  en- 
tirely free  from  it;  that  if  he  had  remained  standing  where  he 
struck,  he  would  have  received  no  injury  ;  that  he  instantly  spoke 
to  his  mare,  and  that  the  mare  slackened  her  speed,  and  that 
Seaver  started  to  catch  her,  and,  with  that  purpose,  ran  a  distance 
of  some  twenty  feet  by  her  side,  trying  to  get  hold  of  the  reins  to 
stop  her  ;  that  the  reins  were  hanging  loosely  across  the  axle-tree 
of  the  carriage ;  that  when  Seaver  ran  the  distance  as  aforesaid, 
and  while  thus  running  with  one  hand  either  ahold  of  or  grasping 
for  the  reins,  the  mare  turned  in  upon  the  grass-ground  and  to- 
wards Seaver,  throwing  him  down,  when  in  some  way  he  became 
entangled  in  the  reins,  and  was  dragged  along  a  few  feet  until  his 
head  struck  a  stone  with  great  force ;  that  Seaver  was  immediately 
taken  up  insensible  and  carried  into  the  house,  and  that  he  died 
the  next  morning  from  the  injury. 

The  plaintiff's  evidence  further  tended  to  show  that  by  the  rules 
of  the  trotting  course  GUmore  had  not  the  right  to  attempt  to 
take  the  inside  track  until  he  had  passed  Seaver  a  distance  equal 
to  the  whole  length  of  Seaver's  team. 

The  defendant  gave  in  evidence  section  nine  of  chapter  cxix.  of 
the  General  Statutes  of  Vermont,  which  was  as  follows  :  — 

"  All  racing,  running,  trotting,  or  pacing  of  any  horse  or  horse 
kind  for  any  bet  or  wager  of  money  or  other  valuable  thing,  or 
for  any  purse  or  stake  made,  is  hereby  declared  a  misdemeanor, 
and  the  parties,  contrivers,  aiders,  and  abettors  thereof  shall  p^y 
a  fine  not  exceeding  $500." 

The  court  charged  as  follows :  "  That,  for  the  purposes  of  this 
trial,  the  jury  were  to  regard  the  trotting  race  in  which  the  in- 
sured was  engaged  when  he  jumped  from  his  sulky  and  was 
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killed,  as  a  breach  of  the  law,  within  the  meaning  of  the  conditions 
of  the  policy, 

"  That  the  jury  were,  therefore,  to  inquire  whether  the  death 
of  the  insured  was  occasioned  by  the  breach  of  the  law ;  that  this 
was  a  question  for  the  jury. 

"  That  if  the  jury  should  find  that  Seaver  was  killed  by  the 
race  itself,  by  an  ordinary  accident  of  the  race,  so  that  the  race 
was  the  proximate  cause  of  his  death,  the  plaintiff  could  not  re- 
cover ;  but  if  the  jury  should  find  that  Gilmore  turned  his  horse 
intentionally  and  tortiously,  with  the  purpose  of  winning  the  race 
at  all  hazards,  whether  he  should  crowd  Seaver  from  the  track  or 
not,  then  that  the  conduct  of  Gilmore  and  not  the  race  would  be 
the  proximate  cause  of  the  death,  and  the  plaintiff  would  be  en- 
titled to  recover. 

"  That  the  plaintiff's  evidence  showed  that  Gilmore,  turning  in 
as  he  did,  was  in  violation  of  the  rules  of  the  race ;  that  a  man 
was  usually  to  be  taken  as  intending  the  natural  and  necessary 
consequences  of  his  own  acts.  And  that  if  the  jury  were  of  opin- 
ion that  Gilmore  drove  aa  he  did  tortiously,  and  with  the  intention 
of  winning  the  race  in  any  event,  even  though  in  his  so  doing  he 
should  crowd  Seaver  from  the  track  and  upset  him,  and  that  such 
driving  caused  the  death  of  Seaver,  then  the  jury  should  find  for 
the  plaintiff. 

"  That  if  the  death  of  the  insured  was  caused  by  the  wilful  ex- 
posure of  himself  to  an  unnecessary  danger  or  peril  within  the 
meaning  of  the  other  clause  in  the  policy  relied  on  by  the  defend- 
ants, the  plaintiff  would  not  be  entitled  to  recover. 

"  That  upon  this  part  of  the  case  it  was  to  be  considered, 
however,  that  the  language  of  this  clause  must  be  taken  most 
strongly  against  the  defendants,  because  used  in  their  policy,  and 
for  the  purpose  of  inducing  parties  to  take  policies. 

"  And  that  it  was  further  to  be  considered  how  ordinary  people, 
in  the  part  of  the  country  where  the  insured  reside,  in  view  of 
the  state  of  things  then  existing,  the  frequency  of  such  races,  and 
the  way  in  which  such  matches  are  usually  regulated,  would  nat- 
urally understand  such  language,  whether  as  precluding  such 
driving  or  not. 

"  That  the  jury  should  also  consider  the  nature  of  the  business 
of  the  insured,  as  set  forth  in  the  application,  and  therefore 
known  to  the  defendants,  —  that  of  livery-stable  keeper,  —  which, 
of  course,  embraced  the  management  and  driving  of  horses. 
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"  That  the  question  was  not  what  construction  would  be  given 
to  the  language  at  Hartford,  where  the  defendants'  company  was 
located,  but,  in  view  of  all  the  circumstances  and  conditions  above 
alluded  to,  whether  intelligent,  fair-minded  people  in  the  vicinity 
of  the  insured  where  the  contract  was  made,  would  regard  it  as 
excluding  the  driving  of  such  a  race,  and,  if  not,  that  the  case 
would  not  come  within  the  proviso  of  that  clause  in  the  policy, 
and  the  plaintifE  would,  so  far  as  that  is  concerned,  be  entitled  to 
recover." 

The  jury  found  a  general  verdict  for  the  plaintiff,  and  found, 
in  addition,  in  answer  to  questions  specially  submitted,  a  special 
finding  thus :  — 

"  That  when  the  sulky  of  Seaver  came  into  collision  with  the 
sulky  of  Gilmore,  Seaver  jumped  to  the  ground  and  was  entirely 
clear  from  the  sulky,  harness,  and  reins,  upright  and  uninjured, 
and  spoke  to  his  horse  to  stop,  and  then  started  forward  to  get 
hold  of  the  lines  to  stop  him,  and  in  that  attempt  was  killed." 

The  company  excepted  to  the  charge  of  the  court,  and,  judg- 
ment going  for  the  plaintiff,  it  brought  the  case  here. 

Mr.  ^.  J.  Phelps,  for  the  insurance  company,  plaintiff  in 
error. 

Messrs.  Ci.  F.  Udmunds  ^  H.  H.  Powers,  contra. 

MiLLBE,  J.,  delivered  the  opinion  of  the  court.  The  statutes  of 
Vermont  make  all  horse-racing  for  any  bet  or  wager  a  misde- 
meanor, and  impose  a  fine  not  exceeding  $500  for  the  offence. 

in  regard  to  this  branch  of  the  defence  the  court  instructed 
the  jury  that  they  were  to  regard  the  trotting  race,  in  which  the 
insured  was  engaged  when  he  jumped  from  the  sulky  and  was 
killed,  as  a  breach  of  the  law  within  the  meaning  of  the  clause  of 
the  policy  on  that  subject.  As  the  plaintiff  below  took  no  excep- 
tion to  this  ruling  and  had  a  verdict,  no  error  can  be  assigned  on 
it  here,  and  we  need  not  further  examine  the  argument  of  her 
counsel,  which  controverts  that  proposition. 

The  court  further  instructed  the  jury  on  this  branch  of  the 
subject,  as  follows  :  — 

"  That  if  the  jury  should  find  that  Seaver  was  killed  by  the 
race  itself,  by  an  ordinary  accident  of  the  race,  so  that  the  race 
was  the  proximate  cause  of  the  death,  the  plaintiff  could  not  re- 
cover ;  but  if  the  jury  should  find  that  Gilmore  turned  his  horse 
in  intentionally  and  torfciously,  with  the  purpose  of  winning  the 
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race  at  all  hazards,  Whether  he  should  crowd  Seaver  from  the 
■track  or  not,  then  that  the  conduct  of  Gilmore  and  not  the  race 
would  be  Ishe  proximate  cause  of  his  death,  and  the  plaintiff 
would  be  entitled  to  recover. 

"That'the^pMntifE's  evidence 'showed  that  Gilmore,  turning  in 
as  he  did,wks  in  violation  of  the  rules  of  the  race ;  that  a  man 
was  usually  to  be  'taken  as  intending  the  natural  and  necessary 
consequences  of  hisown  acts.  And  that  if  the  jury  were  of  opin- 
ion that  Gilmore  drove,  as  he  did,  tortiously,  and  with  the  inten- 
tion of  winning  the  race  in  any  event,  even  though  in  his  so  do- 
ing he  should  crowd  Seaver  from  the  track  and  upset  him,  and 
that  such  driving  caused  the  death  of  Seaver,  -then  the  jury 
should  find  for  the  plaintiff." 

In  regard  to  this  the  plaintiff  in  error  contends  that  no  evi- 
dence was  given  tending  to  show  that  Gilmore  intentionally  and 
'tortiously  turned  his  horse,  with  the  purpose  of  winning  the  race 
at  all  hazards,  whether  he  should  crowd  Seaver  from  the  track  or 
not.  All  that  the  bill  of  exceptions  discloses  on  this  point  is, 
that  Seaver,  having  the  inside  track,  his  mare  broke  and  fell  back 
a  little  ;*'■  that  Gilmore  thereupon  reined  in  towards  the  inside  of 
the  track,  apparently  to  get  the  inside  track,  his  team  being  then 
about  half  its  length  ahead  of  Seaver's  mare  ;  that  Seaver's  mare 
■at  that  moment  regained  her  speed,  and,  gaining  on  the  other 
horse,  the  sulkies  came  into  collision." 

We  think  this  a  very  slender  foundation  to- put  to  the  jury  the 
question  of  Giimbre's  tortious  intention  to  drive  Seaver  from  the 
"  track  at  all  hazards,  and  to  rest  upon  that  possible  secret  inten- 
tion the  proposition- that  the  race  was  not  the  proximate  cause  of 
the  death,  but  that  Gilmore's  act  was.  It  was  well  calculated  to 
mislead,  and  no  doubt  did  mislead,  the  jury.  If  the  legal  propo- 
sition was  sound,  the  state  of  the  testimony,  as  given  in  the  biU 
of  exceptions  on  which  it  was  founded,  could  hardly  justify  it. 
It  would  have  been  much  nearer  sound  principle  to  have  said  to 
the  jury  that  if  Seaver' saw  that  Gilmore  was  ahead  of  him  ever 
so  little,  his  persistence  in  so  running  his  horse  as  to  bring  about 
a  collision  was  wilfully  exposing  himself  to  danger  within  the 
meaning  of  the  policy. 

But  -we'  are  of  opinion  that  if  the  testimony  raised  the  point,  the 
instruction  was  erroneous.  The  company,  in  protecting  themselves 
against'  accident  or  death  caused  by  a  violation  of  law,  acted  upon 
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a  wise  and  prudent  estimate  of  the  dangssrSito  the,pefsoii  generally 
connected  with  such  violations,  And  in  the  class,  of  cases,  under 
consideration  we  have  no  question,  that  the  sum  of,  money,  often 
at  stake  stimulates-  to  further  apts  of;  carelessness  in  the  way  of 
violence,  fraud,  and  a  disregard  of  the  rules  of  fair  racing,  which 
increase  largely  the  dangers,  always  attendant  on  that  sport.  The. 
class  of  men  who  collect  on  such  occasions,  and  who  often,  become 
the  leading  parties  in  the  conduct  of  the  affair  when  large  sums 
of  money  are  wagered,  have  led  to  its  denunciation  by  many  wise 
and  thoughtful  people,  and;  very  surely  adds  to  the  risk  of  per- 
sonal injury  to  the  rider  or  driver.  It  was  against  this  general, 
species  of  danger,  attending  nearly  all  infractions  of  the  law,  that 
the  company  sought  to  protect  itself  by  the  clause  of  the  policy 
in  question,  and  of  this  class  was  the  reckless,  driving  of  Crilmore. 
If  his  intentions  were  as  bad  as  the  instructions  imply,  they  did' 
not  take  the  case  out  of  the  protection  of  the  clause. 

If  Seaver  had  died  the  moment  he  was  thrown  from  the  sulky, 
his  death  would  have  been  caused  by  a  violation  of  the  law,  though 
Gilmore  may  have  disregarded  the,  rules  of  the  course,  and  may 
have  intentionally  sought  to  run  Seaver  off  the.  track. 

The  jury,  in  response  to  a  request  to,  find  specially  on  certain 
points,  did,  in  addition  to,  a  general  verdict  in  favor  of  the  plain- 
tiff, make  the  following  special  finding  :  — 

"And  the  jury  further  find,  that  when  the  sulky  of  Seaver 
came  into  collision  with  the  sulky  of  Gilmore,  Seaver  jumped  to 
the  ground  and  was  entirely  clear  from  the  sulky,  harness,  and 
reins,  upright  and  uninjured,  and  spoke  to,  his,  horse  to  stop,  and 
then  started  forward  to  get  hold  of  the  lines  to  stop  him,  and  in 
that  attempt  was  killed." 

It  is  said  that  this  verdict  is  conclusive  that  the  death  of  the 
deceased  was  not  caused  by  the  violation  of  the  law  in  trotting  foi 
a  wager,  but  by  his  own  voluntary  act  when  he  was  not  trotting ; 
and  both  parties  appeal  to  the  case  of  Insv,rance  Oomfany  y. 
Tweedy  where  it  is  said  that  when  a  new  force  or  cause  of  the 
injury  intervenes  between  the  original  cause  and  the  accident,  the 
former  is  the  proximate  cause. 

But  we  do  not  think  this  new  force  or  cause  is  sufficiently  made 
out  by  this  verdict.     The  leap  from  the  sulky  and  securing  the 

i  7  Wallace,  44. 
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reins,  and  the  subsequent  fall  and  injury  to  Seaver  are  so  close 
and  immediate  in  their  relation  to  his  racing,  and  all  so  manifestly 
part  of  one  continuous  transaction,  that  we  cannot,  as  this  finding 
presents  it,  say  there  was  a  new  and  controlling  influence  to  which 
tte  disaster  should  be  attributed.  If  he  had  been  landed  safely 
from  his  sulky,  and  after  being  assured  of  his  position  had,  with 
full  knowledge  of  what  he  was  doing,  gone  to  catch  the  animal, 
his  death  in  that  pursuit,  when  the  race  was  lost  sight  of,  might 
have  been  too  remote  to  bring  the  case  within  the  exception. 

But  as  the  finding  presents  it,  we  cannot  say  that  the  accident 
was  not  caused  by  the  race,  which  was  itself  a  violation  of  the  law, 
and  which  might  still  have  gone  on  had  he  caught  his  mare  in 
time.  And  we  are  to  consider  that  both  this  special  finding  and 
the  general  verdict  were  probably  influenced  by  the  erroneous  in- 
struction we  have  already  considered,  and  by  that  we  are  now 
about  to  mention. 

The  jury  were  told  that  if  the  death  of  the  insured  was  caused 
by  the  wilful  exposure  of  himself  to  an  unnecessary  danger  or 
peril  within  the  meaning  of  the  other  clause  in  the  policy  relied 
on  by  the  defendants,  the  plaintiff  would  not  be  entitled  to  re- 
cover.    The  court  added  :  — 

"  Upon  this  part  of  the  case,  it  was  to  be  considered,  however, 
that  the  language  of  this  clause  must  be  taken  most  strongly 
against  the  defendants,  because  used  in  their  policy,  and  for  the 
purpose  of  inducing  parties  to  take  policies. 

"  It  was  also  further  to  be  considered  how  ordinary  people  in 
the  part  of  the  country  where  the  insured  resided,  in  view  of  the 
state  of  things  then  existing,  the  frequency  of  such  races,  and  the 
way  in  which  such  matters  are  usually  regulated,  would  naturally 
understand  such  language,  whether  as  precluding  such  driving  or 
not. 

"  The  jury  should  also  consider  the  nature  of  the  business  of 
the  insured,  as  set  forth  in  the  application,  and,  therefore,  known 
to  the  defendants,  that  of  a  livery-stable  keeper,  which  of  course 
embraced  the  management  and  driving  of  horses. 

"  That  the  question  was  not  what  construction  would  be  given 
to  the  language  at  Hartford,  where  the  defendants'  company  is 
located,  but,  in  view  of  all  the  circumstances  and  conditions  above 
alluded  to,  whether  intelligent,  fair-minded  people  in  the  vicinity 
of  the  insured  where  the  contract  was  made,  would  regard  it  as 
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excluding  the  driving  of  such  a  race,  and,  if  not,  that  the  case 
would  not  come  within  the  proviso  of  that  clause  in  the  policy, 
and  the  plaintiff  would,  so  far  as  that  is  concerned,  be  entitled  to 
recover." 

We  are  of  opinion  that  the  language  of  this  policy  is  to  be  con? 
strued  by  the  court,  so  far  as  it  involved  matters  of  law,  and  by 
the  jury  aided  by  the  court  when  it  involved  law  and  fact ;  and 
that  in  neither  view  of  it  was  the  opinion  of  ordinary  people  in 
view  of  the  state  of  things. where  the  deceased  resided,  or  their 
understanding  of  its  language  in  view  of  the  circumstances  of  the 
case,  any  sound  criterion  by  which  the  judgment  of  the  jury  should 
be  formed,  and  the  instruction  in  this  branch  of  the  case  was  un- 
warranted and  misleading. 

The  jury  should  have  been  left  to  decide  for  themselves,  under 
all  the  facts  before  them  attending  the  death  of  the  insured, 
whether  it  was  caused  by  his  wilful  exposure  to  an  unnecessary 
danger  or  peril.  Such  light  as  the  court,  as  a  matter  of  law,  could 
give  them  on  the  subject  of  the  wilfulness  of  his  conduct,  or  the 
presence  -or  absence  of  any  necessity,  or  the  character  of  the  neces- 
sity which  would  justify  him,  might  be  proper,  but  this  general 
reference  to  what  ordinary  people  in  a  particular  locality  might 
think  about  it  was  clearly  not  so. 

For  the  errors  here  considered  the  judgment  is  reversed,  vdth 
direction  to  Q-rant  a  new  trial. 


SCOTLAND. 

Life  Association  of  Scotlant>,  purSuerSj  vs.  Jane  Foster 
&  others,  defenders; 

(11  Court  of  Session  Cases,  3d  Series,  351.     January,  1873.) 

Irmircmce.  Warrandice.  Error.  Failing  to  disclose  material  facts.  —  A  person  signed  a 
proposal  for  an  assurance  on  her'  own  life,  with  a  declaration  that  she  was  "in  good 
health,  not  being  afflicted  with  any  disorder,  external  or  internal;"  ....  "and  I  do 
hereby  agree  that  this  declaration  shall  be  the  basis  of  the  contract."  In  reply  to  the 
question  put  by  the  medical  officer  of  the  assurance  company  whether  she  liad  rupture, 
her  answer  was  "  No."  She  then  made  a  statement  inwriting  that  the  answers  she  had 
given  to  the  questions  were  "  faithful  and  true."  In  an  action  brought  by  the  assurance 
company  for  reduction  of  the  policy  which  had  been  granted,  oh  the  grounds :  1.  Of 
breach  of  warranty ;  and  2.  Of  concealment  Of  material  facts,  it  was  proved  that  at  the 
date  when  the  assurance  was  effected  the  assured  had'  a  small  swelling  on  the  groin,  which 
was  a  symptom  of  rupture,  but  which  she  did  not  know'  to  be  so,  and  which  she  did  not 
consider  of  importance,  and  did  not  disclose.  ffeld\  1.  That  the  warranty  by  the  assured 
of  the  truth  of  her  statements  in  regard  to  her  health  was  not  a  warranty  that  she  had  no 
disease,  known  or  unknown,  but  merely  that,  so  far  as  within  her  own  knowledge,  she  had 
none ;  and  2.  That  the  failure  to  disclose  the  material  ^ct  of  the  swelling  on  the  groin  was 
not  a  ground  for  reduction,  in  respect  that  she  did  not  know  it  to  be  material,  and  that 
persons  without  medical  knowledge  could  not  be  expected  to  know  that  it  was  so. 

Process.  Jury  trial.  Enumerated  cames.  —  Motion  in'  the  above  action  by  the  pursuers 
for  a  proof  before  answer,  in  lieu  of  jury  trial,  granted,-  although  it  was  resisted  by  thfr 
defenders. 

This  was  an  action  of  reduction  of  a  policy  of  assurance  brought 
by  the  Life  Association  of  Scotland  against  Jane  Foster  and  others, 
who  had  acquired  right  to  the  policy  by  an  assignation  from  the 
late  Mrs.  Foster,  the  insured.  In  the  month  of  May,  18T1,  Mrs. 
Foster  made  to  the  pursuers  a  written  proposal  for  an  assurance 
of  £300  upon  her  life.  In  the  proposal  it  was  stated  that  her  age 
at  next  birthday  was  fifty-two  years  ;  and  to  the  proposal  was 
appended  a  declaration  in  the  following  terms,  signed  by  Mrs. 
Foster  on  19th  May,  1871:  "I,  Mary  Waugh  or  Foster,  before 
designed,  do  hereby  declare  that  I  am  at  present  in  good  health, 
not  being  afflicted  with  any  disorder,  external  or  internal ;  that 
the  preceding  statements  are  true ;  and  that  I  have  not  withheld 
or  concealed  any  important  circumstance.  And  I  "  (the  party  in 
whose  favor  the  assurance  is  to  be  effected)  "  do  hereby  agree 
that  this  declaration  shall  be  the  basis  of  the  contract  between  me 
and  the  Life  Association  of  Scotland,  and  that  if  -any  untrue  aver- 
ment be  made  therein,  or  in  the  answers  to  questions  by  the  so- 
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eiety's  medical  officer  in  reference  to  this  proposal,  all  sums  paid 
on  account  of  tbe  assurance  shaU  be  forfeited,  and  the  assurance 
be  null  and  void." 

Of  the  same  date  a  number  of  questions'  contained  in  the 
printed  form  used  by  the  pursuers  were  put  to  Mrs.  Foster  by 
James  MofEat,  the  medical  officer  acting  on  behalf  of  the  pursu- 
ers ;  and  her  answers  to  the  questions  were  in  her  presence  writ- 
ten down  by  him,  and  afterwards  signed  by  her,  along  with  the 
declaration  after  mentioned.  The  fourth  of  the  questions  was  as 
follows  :  "Are  you  now,  in  your  own  opinion,  in  perfect  health  ?  " 
Mrs.  Foster's  answer  was,  "  Yes."  The  fifth  question  was, 
"  What  ailments  and  medical  advice-  have  you  had  ?  "  and  to 
this  Mrs.  Foster  answered,.  "  Never  had  any  ailments  except  those 
diseases  common  to  childhood,,  such  as  measles,  &c.,  and  never  had 
medical  attendance  except  during  my  confinements."  The  sixth 
question  put  to  Mrs..  Foster  was  as  follows :  "  Have  you  had 
rheumatism,  gout,  rupture,  fits,  asthma,  spitting  of  blood,  disease 
of  the  chest,  or  any  affection  of  the  kidneys  or  urinary  organs  ?  " 
and  to  this  question  Mrs.  Foster  answered  "  No."  To  these 
statements  made  by  Mrs.  Foster  in  presence  of  the  medical  of- 
ficer, there  was  appended  the  following  declaration  signed  by 
Mrs.  Foster :  "  I,  the  person  whose  life  is  proposed  for  assur- 
ance, declare  that  the  above  statements  are  faithful  and  true ;  and 
I  undertake  that,  in  the  event  of  my  having  rupture,  either  now 
or  at  any  other  future  time,  I  will  constantly  wear  a  properly  ad- 
justed truss." 

The  pursuers  alleged  (Cond.  6)  :  "  In  reliance  and  on  the  faith 
of  the  said  declaration  and  statements  made  by  Mrs.  Foster  as 
aforesaid  being  true,  the  pursuers  issued  to  her  a  policy,  dated 
24th  May,  1871,  No.  18,213  A,  upon  her  own  life,  for  the  sum  of 
£300,  which  policy  bears  to  be  upon  the  basis  of  the  said  declara- 
tion of  19th  May,  1871,  and  acknowledges  that  she  has  paid  (as 
she  did,  in  fact,  pay)  the  sum  of  £15  2s.  6d.  as  the  premium  for 
the  assurance  for  one  year  from  1st  April,  1871.  By  the  said 
policy  it  was,  inter  alia,  expressly  stipulated  and  agreed,  '  that  if 
anything  averred  in  the  foresaid  declaration  forming  the  basis  of 
the  assurance,  or  in  the  relative  statements,  be  untrue,  this  policy 
and  assurance  shall  be  void,  and  all  moneys  paid  in  respect  thereof 
shall  be  forfeited  to  the  association.'  "  (Cond.  7.)  "  The  pur- 
suers have  discovered,  and  it  is  the  fact,  that  at  and  for  several 
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months  prior  to  the  date  of  the  said  declaration  and  answers,  and 
of  the  said  policy,  Mrs.  Foster  had  inguinal  hernia,  or  rupture ; 
further,  at  and  for  months  prior  to  the  said  dates,  a  tumor  or 
swelling  on  the  groin  had  made  itself  distinctly  perceptible.  She 
was  fully  cognizant  at,  and  for  several  months  prior  to,  the  said 
dates,  of  the  existence  of  this  tumor  or  swelling.  This  tumor  or 
swelling  was  caused  by  the  hernia,  or  rupture,  under  which  Mrs. 
Foster  labored,  and  it  would  at  once  have  indicated  to  any 
medical  man  the  presence  of  disease ;  but  its  existence  was  not 
mentioned  by  Mrs.  Foster."  (Cond.  8.)  "  The  said  rupture  af- 
terwards became  worse,  and  the  medical  man  who  attended  Mrs. 
Foster  on  16th  November  endeavored  to  effect  reduction  of  the 
rupture,  which  was  then  incarcerated,  by  the  usual  means,  but  it 
was  found  that  the  rupture  could  not  be  entirely  reduced.  On 
18th  November,  the  said  rupture,  or  hernia,  was  found  to  be 
strangulated,  and  the  necessary  operation  was  performed  on  the 
same  day ;  but,  'nevertheless,  gangrene  set  in,  and  Mrs.  Foster 
died  on  30th  November.  Her  death  was  the  direct  result  of  the 
rupture  from  which  she  was  suffering,  as  aforesaid,  at  and  prior, 
as  well  as  subsequent  to,  19th  May,  1871."  (Cond.  9.)  "  The 
existence  of  the  said  rupture  was  a  fact  highly  material  to  the 
contract  of  assurance  entered  into  between  the  pursuers  and  Mrs. 
Foster.  If  she  had  disclosed  the  existence  thereof,  or  of  the  tumor 
or  swelling  whereby  the  same  was  manifested,  to  the  pursuers  or 
their  medical  officer,  the  pursuers  would  have  had  the  rupture 
carefully  examined ;  and  unless  it  had  proved  to  be  reducible, 
they  would  not  have  entered  into  a  contract  of  assurance  upon  the 
life  of  Mrs.  Foster  at  aU ;  and  even  if  the  rupture  had  proved  to 
be  reducible,  they  would  not  have  entered  into  such  contract  until 
it  had  been  reduced  and  supported  by  a  proper  truss.  Further, 
even  in  that  case,  an  additional  premium  would  have  been  charged 
for  the  risk."  (Cond.  11.)  "  Further,  in  failing  to  disclose  the 
existence  of  the  said  tumor  or  swelling  by  which  the  said  rupture 
was  manifested,  Mrs.  Foster  withheld  or  concealed  an  important 
and  material  circumstance  affecting  the  risk  undertaken  by  the 
said  policy." 

The  defenders  denied  that  Mrs.  Foster  was  suffering  from  rup- 
ture at  the  date  of  the  policy,  and  stated  that  she  had  no  knowl- 
edge or  suspicion  that  she  was  suffering  from  such  a  complaint 
until  she  was  suddenly  taken  ill. 
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The  pursuers  pleaded :  (1)  The  ayerments  made  by  Mrs.  Fos- 
ter, as  aforesaid,  having  been  untrue,  the  said  policy,  and  the 
assurance  bearing  to  be  thereby  effected,  has  been  and  is  null  and 
void,  in  terms  of  the  conditions  to  that  effect  contained  in  the  said 
declaration  of  19th  May,  1871,  and  in  the  policy  itself.  (2)  At 
all  events,  the  said  policy  is  reducible,  and  ought  to  be  reduced,  in 
respect  that  in  making  the  said  statements  Mrs.  Foster  made  mis- 
representations, and  concealed  facts  highly  material  to  the  contract 
of  assurance  upon  her  life. 

The  lord  ordinary  pronounced  this  interlocutor  :  "  Before  far- 
ther answer,  allows  to  the  parties  a  proof  of  their  respective 
averments  on  record ;  appoints  the  said  proof  to  be  led  before 
the  lord  ordinary,  under  The  Evidence  (Scotland)  Act,  1866  ; 
and  appoints  the  case  to  be  enrolled  that  a  diet  of  proof  may  be 
fixed,  but  grants  leave  to  reclaim  against  this  iuterlocutor."  ^ 

1  "  At  one  part  of  the  debate  the  defenders  seemed  inclined  to  ask  a  judg- 
ment on  relevancy,  without  any  proof  at  all,  but  ultimately  both  parties  ap- 
peared to  be  satisfied  that  a  judgment  on  relevancy  on  the  record  as  it  now 
stands,  without  any  further  admissions,  would  hardly  be  satisfactory;  and  the 
true  question  ultimately  discussed  before  the  lord  ordinary  was,  whether  there 
should  be  a  proof  before  answer,  or  a  jury  trial. 

' '  The  lord  ordinary  concurs  with  the  parties  in  thinking  that  it  would  be 
unsafe  to  dispose  of  the  case  on  relevancy  on  the  present  record,  and  without 
proof.  The  question  of  law,  whether  the  statements  in  a  declaration  in  a  life 
policy  must  in  all  cases  be  absolutely  true  in  every  particular,  that  is,  in  exact 
accordance  with  actual  fact,  or  whether  it  is  enough  that  they  are  true  to  the 
knowledge  and  bond  fide  belief  of  the  declarant,  also  how  far  the  question  of 
materiality  is  admissible,  are  extremely  delicate,  and  can  only  be  satisfactorily 
dealt  with  when  the  actual  facts  are  elicited.  In  all  the  cases  which  were  re- 
ferred to,  the  facts  were  in  one  shape  or  other  before  the  court. 

"  But  then  the  point  arises,  in  what  form  is  the  inquiry  to  be  taken  ?  The 
pursuers  moved  for  a  proof  before  answer.  The  defenders  keenly  resisted  this, 
and  insisted  on  their  absolute  right  to  have  trial  by  jury. 

' '  The  lord  ordinary  cannot  accede  to  the  doctrine  contended  for  by  the  pur- 
suers, that  in  every  case  the  mode  of  proof  is  a  mere  question  of  discretion  for 
the  lord  ordinary  or  the  court,  unfettered  by  any  rule  whatever.  The  Act  of 
1868,  (31  &  32  Vict.  100,)  section  27,  was  founded  on  as  giving  the  lord  or- 
dinary in  every  case  power,  when  he  thinks  that  there  should  be  no  trial  by 
jury,  to  dispense  with  issues,  and  determine  the  manner  in  which  the  proof  is 
to  be  taken.  But  besides  that  this  section  is  modified  under  powers  of  the  act 
by  the  Act  of  Sederunt  of  1870,  it  has  been  expressly  decided  that  the  words 
in  question  do  not  give  the  lord  ordinary  any  absolute  discretionary  power  to 
fix  the  mode  of  proof.  Thus  in  the  recent  case  of  Nicol  v.  Britten,  19th  Jan- 
uary, 1872, 10  Macph.  351,  it  was  held  that  in  an  enumerated  cause,  eyen  when 
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The  defenders  reclaimed. 

After  hearing  counselj  the  court  alliowed  a  proof' before  answer. 
It  appeared  from  the  proof  that'  the-  deceased,  at.  the  tim&  when 

both  parties  consented',  it  was'  absolutely  incompetent'  to  allow  proof  by  com- 
mission'. 

"It  rather  appears  to  the  lord  qiijiinary;  that  the  clause  in  the  Judicature- 
Act  of  1825,  being  section  28,  enumerating  tjie. causes  appropriate  to  the  jury 
court,  is  still  unrepealed,  and  that  the  only  modification  of  the  rule  prescribed 
by  the  Judicature  Act  is  contained  in  the  4th  section  of  the  Act  of  1866,  (29  & 
30  Vict.  112,)  which  provides  that  if  both  parties  consent  thereto,  or  if  special 
cause  be  shown,  it  shall  be  competent  to  the  lord  ordinary  to  take  proof  in. 
manner  above  prjovidedin  section  1st  hereof,,  (that  is,  befpre  the  lord  ordinary,), 
in  any  cause  which,  may  be  ia  dependence  before  him,  notwithstanding  the 
provisions  contained  in  the  act  passed  in  the  sixth  year  of  the  reign  of  George 
IV.  cap.  120,  section  28. 

"  If  this  be  so,  as  there  is  no  consent  in  the  present  case,  the  only  question 
is,  whether  there  be  special  cause  shown  why  the  case  should  not  be  tried  by 
jury,  for  the  present  aetioa  seems  to  be  an  enumerated  cause,  though  it  is 
brought  by  the  insurance  company,  and  not  by  the  holder  of  the  policy. 

"  The  lord  ordinarj'  at  first  thought  that  there  was  no  sufficient  special  cause 
shown  for  depriving  the  policy  holder  of  his  right  to  demand  a  jury  trial,  for 
in  all  such  cases  there  is  a  risk  of  delicate  questions  of  law  arising  ;  and  to  hold 
that  this  risk  is  sufficient  to  substitute  a  proof  before  answer  for  a  jury  trial, 
would  be  to  do  away  with  jury  trial  in  such  cases  altogether. 

'^' On  farther  consideration,  however,  the  lord  ordinary  has  come  to  think., 
though  with  great  difficulty,  and  with  much  hesitation,  that  the  specialties  in 
the  present  case  do  constitute  special  cause  for  a  proof  before  answer. 

"  There  is  no  averment  of  fraud  or  wilful  misrepresentation  on  the  part  of 
the  late  Mrs.  Fostw,  and  although  concealment  of  material  facts  is  alleged,  it 
is  not  maintained  that  there  was  anything,  hut  the  most  bona  fides  on  the  part  of 
the  insurer.  Although  parties  are  at  issue  on  many  material  facts  —  for  ex- 
ample, the  very  existence  of  rupture  at  the  date  of  the  policy  is  denied  —  still 
it  is  plain  that  the  true  ultuuate  question  will  not  be  so  much  a  question  of  fact 
as  a  question  of  law,  regarding  the  true  import  and  construction  of  the  policy 
and  relative  wi-its.  Now,  when  this  appears  certainly  the  case,  the  lord  ordi- 
nary thinks  that  he  is  not  bound  absolutely  to  raise  the  question  by  way  of  bills  of 
exception  or  motions  for  a  new  trial,  but  that  the  certainty  of  such  being,  the 
nature  of  the  ultimate  question,  forms  a  special  cause  warranting  a  proof  be-, 
fore  answer. 

"  The  lord  ordinary  does  not  disguise  his  own  opinion  that  such  questions 
are  more  satisfactorily  determined  on  a  proof  before  answer  than  after  a  jury 
trial.  But  he  is  conscious  that  his  very  leaning  against  jury  trial  in  such  cases 
may  lead  him  unduly  to  stretch  the  provisions  in  the  Act  of  1866,  As  the  mat- 
ter is  of  some  importance,  and  as  it  is  desirable  that,  as  far  as  possible,  some 
rule  or  guiding  principle  should  be  laid  down,  the  lord  ordinary  has  granted 
leave  to  reclaim." 
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she  applied  for  the  insurance,  and  for  a  year  prior  to  her  death, 
had  a  small  swelling,  about  the  size  of  a  walnut,  on  the  gfoin, 
whioh  did  not  cause  pain  or  interfere  with  her  health,  and  that 
she  was  ignorant  of  the  fact  that  such  swelling  was  a  symptom  of 
rupture.  It  further  appeared  that  the  rupture  must  have  sub- 
sisted for  some  months  prior  to  death,  and  that  it  might  not  have 
-caused  any  paiti,  or  made  its  existence  known  <to  the  deceased. 

The  pursuers  a,rgued:  The  only  thing  which  the  insurance 
office  looked  to  was  the  truth  or  untruth  of  the  statement.  It 
was  of  no  importance  that  the  insured  believed  that  she  was  free 
from  disease.  "  True,"  meant  true  in  point  of  fact.  The  word 
"  faithful "  meant  that  an  honest  answer  had  been  given  to  the 
spirit  of  the  question.  If  the  statement  had  been  wilfully  untrue, 
the  policy  would  have  been  reducible  at  common  law.  The  con- 
tract made  in  the  declaration  meant  something '  more.  It  meant 
that  the  insurance  company  were  contracting  with  a  person  who 
had  not  rupture.  If  they  had  dealt  with  her  on  the  footing  that 
she  might  have  rupture,  the  terms  would  have  been  different. 
There  was  a  mutual  mistake,  and  the  contract  was  therefore  re- 
ducible. There  was  no  allegation  of  fraudulent  concealment,  but 
only  that  there  were  here  signs  which  would  have  indicated  to  a 
person  of  ordinary  intelligence  that  there  was  something  wrong, 
and  which  ought  to  have  been  disclosed.  People  have  no  right 
to  state  facts  not  within  their  knowledge,  and  make  them  the 
basis  of  a  contract.  The  answers  given  here  were  the  basis  on 
which  the  premiums  were  calculated.  If  any  of  the  answers  were 
untrue,  the  policy  is  void.  The  insured  gave  a  warranty  of  the 
truth  of  the  statements.  At  common  law,  a  person  who  applies 
for  an  insurance  on  his  life  is  bound  to  disclose  everything  which 
he  knows  to  be  material  to  the  risk.^ 

The  defenders  argued :  The  words  of  the  declaration,  being 
proposed  by  the  insurance  company,  must  be  construed  strictly 
against  the  company.     The  declaration  by  the  assured,  that  the 

I  Duckelt  V.  Williams,  2  C.  &  M.  348  ;  S.  C,  ante,  vol.  3,  p.  8;  Anderson  v. 
Fitzgerald,  4  H.  L.  Ca.  484,  505;  S.  C.,ante,  vol.  2,  p.  341;  Fowkes  v.  Man- 
chester if  London  Life  Insurance  Company,  1863,  32  L.  J.  (Q.  B.)  153;  S.  C. 
It).  631;  Cazenove  V.  British  Equitable  Assurance  Company,  1859,  28  L.  J.  (C. 
P.)  259;  S.  C,  ante,  vol.  2,  p.  202;  Bunyon  on  Life  Assurance,  p.  31;  Dal- 
gleish'  V.  Jarvie,  2  Maenaghten  &  Gordon,  243;  Lindenau  v.  Desborough,  No- 
■  vember  12,  1828,  8  B.  &  C.  586;  S.  C,  ante,  vol.  2,  p.  216;  Arnold  on  Marine 
Assurance,  (4tli  ed.)  vol.  i.  p.  509-12. 
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statements  were  "  faithful  and  true,"  meant  no  more  than  that  so 
far  as  she  knew  they  were  true.  "  Faithful,"  meant  that  the  in- 
sured acted  in  good  faith.  "  True,"  meant  true  in  the  knowledge 
of  the  declarant,  who  could  only  speak  of  her  own  belief.  If  it 
were  taken  to  mean  absolutely  true,  the  assured  would  have  to 
state  more  than  she  had  any  means  of  knowing.  The  question 
appealed  to  the  knowledge  of  the  person  to  say  what  she  has  suf- 
fered from.  There  was  no  guarantee  of  the  truth  of  the  state- 
"ment.  The  whole  responsibility  was  taken  off  the  insured  by  the 
examination  of  the  medical  officer,  who  had  no  right  to  assume  a 
knowledge  of  symptoms  on  the  part  of  Mrs.  Foster,  but  ought  to 
have  satisfied  himself  by  a  personal  examination.^ 

LoKD  President.  In  the  month  of  May,  1871,  the  now  de- 
ceased Mrs.  Mary  Foster  made  to  the  pursuers  a  proposal  for  an 
insurance  of  £300  on  her  own  life,  which  was  accepted,  and  a  pol- 
icy of  insurance  was  completed  accordingly.  On  the  30th  of  No- 
vember following  the  insured  died  of  inguinal  hernia,  or  rupture. 

The  pursuers  in  this  action  contend  that  the  policy  is  void,  and 
the  premiums  forfeited,  because  the  insured  had  rupture  at  the 
time  of  effecting  the  insurance,  and  because  in  the  declaration 
and  relative  papers  which  form  the  contract  between  the  parties 
she  warranted  that  she  had  not  then  and  never  had  rupture.  A 
second  ground  of  action  on  which  the  pursuers  seek  to  have  the 
policy  declared  void  is  that  the  insured  concealed,  or  failed  to 
disclose  a  fact  material  to  the  risk. 

The  evidence  shows  that  Mrs.  Foster  had,  at  the  date  of  the 
policy  and  of  the  proposal,  a  swelling  on  her  groin,  of  no  great' 
size,  which,  to  a  medical  man,  would  or  might  have  indicated  the 
existence  of  rupture,  but  that  it  gave  her  no  pain  or  uneasiness  of 
any  kind,  and  she  attached  no  importance  to  it  whatever,  and 
never  thought  of  it  as  a  circumstance  requiring  her  to  resort  to 
medical  advice,  tiU  the  month  of  November,  when  in  consequence 
of  some  unusual  exertion,  the  swelling  increased  suddenly  in  size, 
and  was  found  on  examination  to  be  of  a  serious  character,  and 
ultimately  proved  fatal.  It  is  also  established  by  the  medical 
evidence  that  a  rupture  in  the  incipient  and  undeveloped  condi- 
tion in  which  this  was  at  the  date  of  the  insurance,  very  generally 

^  Hulcheson  v.  National  Loan  Assurance  Company,  ante,  vol.  3,  p.  444; 
M'Laws  T.  United  Kingdom  Temperance  ^  General  Provident  Institution, 
Feb.  16,  1861,  23  D.  559;  Forbes  ^  Co.  v.  Edinburgh  Life  Assurance  Company, 
ante,  vol.  3.  p.  394. 
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escapes  the  observation  of  the  person  affected,  and  raises  no  sus- 
picion in  the  mind  of  any  one  not  possessed  of  medical  skill,  that 
it  indicates  anything  more  serious  than  the  temporary  swelling  of 
a  gland.  Indeed,  it  has  been  the  condition  of  the  argument 
throughout  that  Mrs.  Foster  had  no  knowledge  or  suspicion  that 
she  was  affected  by  any  malady,  and  belicTed  herself  to  be  in 
perfect  health. 

The  first  question,  therefore,  for  the  decision  of  the  court  is, 
whether  it  was  a  condition  of  the  contract  between  the  parties 
that  Mrs.  Foster  warranted  herself  free  from  rupture. 

We  have  heard  a  great  deal  of  argument  on  the  authorities,  and 
on  the  principles  of  law  applicable  to  such  questions,  which,  how- 
ever, are  very  well  known  and  ascertained  both  in  Scotland  and 
England.  The  only  real  difficulty  regards  the  construction  of 
this  particular  contract,  and  the  question  is,  whether  by  the  terms 
of  the  contract  there  was  a  warranty  that  the  insured  was  free 
from  rupture,  or  whether  her  assertion  on  the  subject  amounts  to 
no  more  than  an  assurance  that,  so  far  as  she  knew  or  had  any 
reason  to  believe,  she  was  affected  by  that  disease. 

In  the  policy  there  is  a  proviso  "  that  if  anything  averred  in 
the  declaration  forming  the  basis  of  the  assurance  or  in  the  rel- 
ative documents  be  untrue,  this  policy  and  assurance  shall  be 
void,"  &c. 

The  declaration  thus  referred  to  is  appended  to  the  proposal, 
and  in  it  the  insured  declares  "  that  I  am  at  present  in  good 
health,  not  being  afflicted  with  any  disorder,  external  or  internal ; 
that  the  preceding  statements  are  true,  and  that  I  have  not  with- 
held or  concealed  any  important  circumstance  ;  "  and  she  agrees 
that  the  declaration  so  made  shall  be  the  basis  of  the  contract, 
and  that  "  if  any  untrue  averment  be  made  therein,  or  in  the  an- 
swers to  questions  by  the  society's  medical  officer  in  reference  to 
the  proposal,"  the  policy  shall  be  void,  &c. 

It  is  not  alleged  by  the  pursuers  that  there  is  any  untrue  aver- 
ment in  the  words  of  the  declaration  itself.  They  admit  that  Mrs.  . 
Foster  was,  within  fair  meaning  of  the  words,  "  in  good  health," 
and  not  afflicted  with  any  disorder,  "  internal  or  external." 
Neither  could  it  be  maintained  that  there  is  any  untruth  in  the 
answers  to  the  questions  in  the  proposal,  called  in  the  declaration 
"  the  preceding  statements."  But  th6  untruth  is  said  to  be  con- 
tained in  one  of  the  answers  to  the  questions  put  to  the  insured 
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by  the  society's  medical  oflBcer.  It  becomes  necessary,  therefor^, 
to  examine  carefully  not  only  tlie  particular  answer  relied  on  by 
the  pursuers,  but  the  whole  paper  in  which  it  occurs,  ai^  the 
iratureof  that  document, /and. its  relation.to  the  .other  documents 
{forming  the  contract  of  insurance. 

The  paper  in  which  these  questions  are  contained  is  sent  by  the 
insurance  company  to  their  medical  officer,  and  contains,  first,  the 
questions  to  be  put  to  the'  insured,  printed,  with  spaces  for  the  an- 
swers to  be  inserted  in  writing.  ; Then, follows  a  declaration  to  be 
signed  by  the  insured  in  the.  following  terms:  "I,  the  person 
whose  life  is  proposed  for  insurance,  declare  that  the  above  state- 
ments are  faithful  and  true,  and  I  undertake  that  in  the  event  of 

-my  having  rupture,  either  now  or  at  any  other  future  time,  I  will 
constantly  wear  a  properly  adjusted  rupture  truss."  The  next 
part  of  the  paper  consists  of  questions  to  be  answered  by  the 
medical  officer,  and  among  these  occur  the  following  :  "  6.  De- 
scribe the  condition  of  the ;  several  cavities  and  their  viscera.  If 
anything  be  abnormal,  .however  slightly,  state  the  particulars." 
"  If  there  be  rupture,  describe  its  nature  and  position,  and  state 
whether  he  wears  a  sufficient  truss."  "  Is  he  in  every  other  re- 
spect perfectly  free  from  disease?"  Lastly,  there  is  appended 
the  opinion  of  the  medical  officer  and  his  certificate,  that  the  ques- 
tions addressed  to  him  have  been  "  faithfully  answered  to  the 

-best  of  my  knowledge  and  judgment." 

The  first,  second,  third,  and  tenth  of  the  questions  put  by  the 
medical  officer  to  the  insured  relate  to  matters  of  fact  necessarily 
within  the  knowledge  of  the  assured,  and  an  untrue  answer  to 
any  of  these  would  amount  to  wilful  falsehood.     The  seventh, 

.  eighth,  and  ninth  questions  demand  particulars  of  the  history  and 
health  of  the  parents,  brothers,  and  sisters,  and  other  relations  of 
the  insured,  some  of  which  may,  and  probably  will  be,  within  the 
personal  knowledge  of ;  the  insured,  but  others  can  be  known  to 
him  only  by  hearsay  or  surmise.  Some  of  these  questions  accord- 
'  ingly  are  answered  by  Mrs.  Foster  with  qualifications,  "  Not  to 
my  knowledge ; ''  "  As  far  as  I  recollect ;  "  "  Not  exactly  known  to 
me."  The  remaining  three  questions  are  concerned  entirely  with 
the  health  of  the  insured  herself,  and  must  be  taken  and  construed 
together.  These  questions,  with  the  answers  given  by  Mrs.  Fos- 
ter, stand  as  follows  :  "  4.  Are  you  now,  in  your  own  opinion,  in 
perfect  health  ?  "     "  Yes."     "  5.    What   ailments   and   medical 
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adyice,  have  you  had  ?  "  "  Never  had  any  ailments,  except  those 
diseases  common  to  childhood,  such  as  measles,  &c.,  and  never 
had  medical  attendance  except,  during  my  confinements."  "  6. 
Have  you  had  rheumatism,  gout,  rupture,  fits,  asthma,  spitting 
of  blood,  disease  of  the  chest,  or  of  the*  brain,  or  liver,  or  any 
affection  of  the  kidneys  or  urinary  organs  ?  "     "  No." 

It  is  on  the  last  negative  ansv^er — taken  in  connection  vnth 
the  declaration  appei;ded  to  the  proposal,  which  provides  that  "  if 
any  untrue  averment  be  made  therein,  or  in  the  ansvfers  to  the 
questions  by  the  society's  medical  officer,"  the  policy  shall  be 
void — that  the  pursuers  rely  as  a  warranty  that  Mrs.  Foster 
was  free  from  rupture. 

The  question  turns  very  much  on  the  construction  to  be  given 
to  the  word  "  untrue "  in  the  declaration,  and  it  is  beyond  dis- 
pute that  the  primary  and  usual  signification  of  the  word  is  "  con- 
trary to  fact,"  and  not  "  knowingly  false."  It  is  equally  clear, 
however,  that  the  word  is  susceptible  of  the  latter  meaning,  and 
it  must  always  depend  on  the  context  and  the  nature  of  the  con- 
tract, which  of  the  two  was  the  meaning  intended  by  the  contract- 
ing parties. 

In  questions  of  this  description  a  distinction  must  be  observed 
between  insurance  effected  by  a  person  on  his  own  life,  and  in- 
surance effected  by  a  person  on  the  life  of  another.  Examples  of 
the  latter  occur  in  the  cases  of  Sir  Wm.  Forbes  ^  Co.  v.  The 
Edinhurgh  Life  Assurance  Company,  10  S.  457,^  and  Duchett  v. 
Williams,  2  Or.  &  M.  348.^  In  such  cases  it  is  held,  on  obvious 
principles  of  equity,  that  where  one  states  as  a  matter  of  fact  that 
which  is  not  within  his  own  knowledge,  with  a  view  to  induce 
another  to  enter  into  a  contract,  he  does  so  at  his  own  peril.  He 
is  under  no  obligation  or  necessity  to  do  so ;  and  if  he  does  not 
possess  positive  evidence  of  the  fact,  he  should  qualify  his  state- 
ment as  being  to  the  best  of  his  belief.  But  if  he  states  it  with- 
out qualification,  he  is  justly  held  to  warrant  the  statement  as 
consistent  with  fact.  On  the  other  hand,  a  person  making  a 
statement  regarding  his  own  health  must  be  assumed  generally 
to  be  speaking  according  to  his  own  personal  knowledge,  and 
there  are  many  facts  regarding  his  health  of  which  he  cannot  be 
ignorant,  a  misstatement  of  which  would  of  course  be  fraudulent. 


1  Ante,  vol.  3,  p.  394.  a  lb. 
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But  there  may  be  many  other  facts,  materially  affecting  his  state 
of  health  and  prospect  of  longevity,  of  which  a  person  without 
medical  skill  or  medical  advice  can  know  nothing.  No  doubt  a 
contract  of  insurance  may  be  so  expressed  as  to  make  freedom  from 
certain  specified  diseases,  however  latent,  matter  of  warranty,  but 
the  contract  will  not  so  readily  bear  that  construction  in  the  case 
of  a  person  insuring  his  own  life,  and  making  statements  as  to  his 
own  health,  as  in  the  case  of  one  who  makes  such  statements  re- 
specting the  health  of  another  for  the  purpose  of  obtaining  a  policy 
of  insurance  upon  the  life  of  that  other  person.  The  latter  has  no 
personal  knowledge  of  that  of  which  he  is  speaking,  and  therefore 
speaks  from  information  and  evidence  in  his  possession,  not  acces- 
sible to  the  other  party,  on  which  of  course  the  other  party  relies 
implicitly  when  he  states  unqualifiedly  what  is  its  result  and  im- 
port. The  former  has  much  personal  knowledge,  and  may  be 
fairly  presumed  to  speak  from  that  personal  knowledge  only. 

In  connection  with  this  distinction  it  is  further  to  be  kept  in 
mind  that  such  obligations  fail  to  be  construed  strictly  contra  pro- 
ferentem. This  rule,  founded  on  plain  justice,  is  quite  settled  in 
practice.  Insurance  companies  have  the  framing  of  their  con- 
tracts in  their  own  hands.  They  may  make  such  conditions  as 
they  please,  but  they  are  bound  so  to  express  them  as  to  leave  no 
room  for  ambiguity.  They  must  be  construed,  as  Chief  Justice 
Cockbum  said  in  Fowhes  v.  The  Manchester,  ^c.  Assurance  As- 
sociation, (32  L.  J.  Q.  B.  158,)^ "  in  the  sense  in  which  the  agree- 
ment would  be  understood  by  a  layman  who  was  about  to  enter 
upon  an  insurance  transaction." 

Keeping  in  view,  then,  that  Mrs.  Foster  was  asked  to  make, 
and  was,  on  the  request  of  the  pursuers,  making  a  statement  re- 
garding her  own  health,  and  that  if  her  answer  was  to  be  of  the 
nature  of  a  warranty,  the  pursuers  were  bound  to  make  this  plain 
to  her,  could  she  be  expected  to  understand  that  when  she  an- 
swered the  sixth  question  of  the  medical  officer  in  the  negative, 
and  signed  her  name  to  a  declaration  that  her  answers  to  all  the 
questions  were  "  faithful  and  trae,"  she  was  giving  a  warranty  to 
the  pursuers  that  there  were  not  about  her  any  symptoms,  how- 
ever latent  and  unobservable,  of  any  one  of  the  fifty  or  more  dis- 
eases embraced  in  that  very  comprehensive  question  ? 

Of  the  three  questions  regarding  her  personal  health,  the  first 
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makes  a  special  appeal  to  her  own  knowledge  and  feelings :  "  Are 
you,  in  your  own  opinion,  in  perfect  health  ?  "  The  second,  in 
like  manner,  obviously  is  an  appeal  to  her  personal  knowledge ; 
and  when  the  third  and  very  comprehensive  question  is  put,  it 
would  be  most  natural  that  she  should  suppose  she  was  again  ex- 
pected to  answer  merely  according  to  her  own  experience  and 
belief.  This  construction  receives  much  aid  from  the  manner  in 
which  the  question  was  actually  put  by  the  medical  officer.  He 
states  in  his  evidence  that  he  read  over  the  sixth  question  to  Mrs. 
Foster  as  one  question,  and  took  her  one  general  answer,  "  No," 
to  the  whole  question ;  that  he  did  not  explain  to  her  the  nature 
of  any  of  the  diseases  comprehended  in  the  question,  and  did  not 
ask  her  separately  whether  she  had  rupture,  or  any  other  of  the 
diseases. 

It  appears  to  me  that  if  the  pursuers  desire  to  have  a  warranty 
of  the  absence  of  all  the  diseases  comprehended  in  the  sixth  ques- 
tion, this  should  be  made  matter  of  very  distinct  provision  in  the 
contract,  and  not  be  left  to  be  spelt  out  of  an  answer  to  a  ques- 
tion, which  the  insured  may  very  fairly  suppose  to  be  intended 
only  to  elicit  facts  and  information  within  the  knowledge  of  the 
person  to  whom  it  is  addressed.  The  insured  is  almost  inevitably 
thrown  off  his  guard  by  the  terms  in  which  the  preceding  fourth 
question  is  put,  and  by  the  subject  matter  as  Well  as  the  terms  of 
many  of  the  other  questions  in  the  same  paper ;  and  when  he  is 
asked  to  attest  that  the  answers  he  has  given  are  "  faithful  and 
true,"  how  can  he  suppose  that  this  means  anything  more  than 
that  they  are  honestly  given,  and  true  according  to  his  knowledge 
and  belief  ?  It  would  never  enter  into  the  mind  of  a  person  of 
mere  ordinary  intelligence,  being  neither  a  medical  man  nor  a 
lawyer,  nor  a  director  of  an  insurance  company,  that  he  was  asked 
to  warrant  that  his  father  died  at  the  age  of  sixty,  and  not  at 
fifty-nine  or  sixty-one,  or  that  his  mother,  as  in  this  case,  died  of 
old  age  at  ninety-nine,  and  not  of  a  fracture  of  the  skull  at  ninety- 
eight.  And  yet  it  is  very  difficult  to  see  how  one  portion  of  the 
answers  in  this  catechism  (where  there  are  no  qualifying  words 
either  in  the  question  or  in  the  answer)  is  to  import  a  warranty 
and  another  is  not.  The  very  fact  that  Mrs.  Foster  was  allowed 
to  give  qualified  answers  to  some  of  the  questions  was  also  calcu- 
lated to  mislead  her  as  to  the  object  and  effect  of  the  others. 

Indeed,  it  seems  hardly  probable  that  these  answers  were  in- 
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tended  by  the  pursuers  themselves  to  import  a  warranty.  They 
instruct  their  medical  officer  to  report  specially  as  to  the  condition 
of  the  several  cavities  and  their  viscera,  and  if  he  makes  such  an 
examination  as  is  necessary  to  enable  him  so  to  report,  he  will  not 
fail  to  discover  all  the  symptoms  which  by  possibility  could  be- 
come known  to  the  insured,  and  probably  a  great  many  more. 
It  is  of  no  importance  that  Dr  MofEat  in  this  case  confined  his 
examination  to  the  thorax,  and  neglected  to  examine  the  abdomen 
and  the  pelvis,  and  in  consequence  did  not  discover  the  swelling 
which  would  or  might  have  indicated  to  him  incipient  hernia. 
But  it  is  of  importance  to  see  that  the  insurance  association  are 
anxious  to  use  every  means  to  detect  the  presence  of  any  of  those 
serious  diseases  against  which,  at  the  same  time,  they  say  they 
have  got  a  warranty. 

In  construing  the  word  "  untrue,"  in  the  declaration,  it  is  far- 
ther to  be  observed  that,  unless  it  imports  a  warranty  of  the 
facts  stated  in  the  answers  to  the  questions  of  the  medical  of- 
ficer, it  does  not  import  a  warranty  at  all,  because  every  other 
statement  that  the  insured  is  called  upon  to  make  regards  facts 
within  her  own  knowledge.  But  even  in  the  answers  to  the  med- 
ical officer's  questions,  the  great  majority  of  them  either  regard 
matters  within  her  personal  knowledge,  or  are  expressly  appeals 
to  her  own  opinion  a^nd  belief,  or  are  allowed  to  be  answered  with 
such  qualifications  as  "  Not  to  my  knowledge  ; "  so  that  so  far 
from  this  supposed  warranty  standing  out  prominently,  as  it  ought 
to  do,  on  the  face  of  the  contract,  it  is  hidden  away  in  a  mere 
corner  of  the  transaction  in  such  a  way  as  not  only  not  to  challenge 
observation,  but  most  probably  to  escape  notice. 

For  these  reasons  I  cannot  consent  to  enforce  a  warranty  which, 
though  it  may  be  within  the  literal  meaning  of  the  words,  is  yet 
so  expressed  as  not  fitted  to  convey  to  the  mind  of  any  person  of 
ordinary  intelligence  contracting  with  the  insurance  association 
the  information  that  he  is,  by  subscribing  the  contract,  binding 
himself  in  such  a  warranty. 

The  second  ground  of  action,  viz.,  that  the  insured  concealed, 
or  failed  to  disclose,  a  fact  material  to  the  risk,  rests  on  the  same 
allegation  as  breach  of  warranty.  The  only  fact  concealed  or  un- 
disclosed was  the  existence  of  the  swelling  on  the  groin.  Conceal- 
ment or  non-disclosure  of  material  facts  by  a  person  entering  into 
a  contract  is,  generally  speaking,  either  fraudulent  or  innocent, 
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and  in  the  case  of  most  contracts  where  parties  are  dealing  at 
arm's-length,  that  which  is  not  fraudulent  is  innocent.  But  con- 
tracts of  insurance  are  in  this,  among  other  particulars,  excep- 
tional, that  they  require  on  both  sides  uberrima  fides.  Hence, 
without  any  fraudulent  intent,  and  even  in  bond  fide,  the  insured 
may  fail  in  the  duty  of  disclosure.  His  duty  is  carefully  and  dili- 
gently to  review  all  the  facts  known  to  himself  bearing  on  the  risk 
proposed  to  the  insurers,  and  to  state  every  circumstance  which 
any  reasonable  man  might  suppose  could  in  any  way  influence  the 
insurers  in  considering  and  deciding  whether  they  will  enter  into 
the  contract.  Any  negligence  or  want  of  fair  consideration  for 
the  interests  of  the  insurers  on  the  part  of  the  insured  leading  to 
the .  non-disclosure  of  material  facts,  though  there  be  no  dishon- 
esty, may  therefore  constitute  a  failure  in  the  duty  of  disclosure 
which  will  lead  to  the  voidance  of  the  contract.  The  fact  undis- 
closed may  not  have  appeared  to  the  insured  at  the  time  to  be 
material,  and  yet  if  it  turn  out  to  be  material,  and  in  the  opinion 
of  the  jury  was  a  fact  that  a  reasonable  and  cautious  man  propos- 
ing insurance  would  think  material  and  proper  to  be  disclosed,  its 
non-disclosure  will  constitute  such  negligence  on  the  part  of  the 
insured  as  to  void  the  contract. 

The  only  question  therefore  is,  whether  the  existence  of  the 
swelling  on  Mrs.  Foster's  groin  was  such  a  fact,  and  that  question 
in  the  present  case  we  are  to  decide  as  jurymen.  My  opinion  is, 
upon  a  consideration  of  the  whole  circumstances  as  disclosed  in  the 
evidence,  that  the  swelling  which  is  proved  to  have  existed  at  the 
date  of  the  contract  of  insurance  has  not  been  shown  to  be  such 
a  fact  as  a  reasonable  and  cautious  person,  unskilled  in  medical 
science,  and  with  no  special  knowledge  of  the  law  and  practice  of 
insurance,  would  believe  to  be  of  any  materiality  or  in  any  way 
calculated  to  influence  the  insurers  in  considering  and  deciding  on 
the  risk. 

The  result  of  my  opinion  is,  that  the  defenders  ought  to  be  as- 
soilzied from  the  conclusions  of  the  summons. 

Lord  Deas.  In  this  case  the  pursuers,  the  Life  Association  of 
Scotland,  seek  to  reduce  a  policy  of  assurance  on  the  life  of  the 
late  Mrs.  Foster,  on  two  grounds,  which  I  shall  take  leave  to  con- 
sider in  the  reverse  order  in  which  they  were  argued  at  the  bar  : 
1st.  Negligence ;  2d.  Breach  of  warranty. 

The  alleged  negligence  on  the  part  of  Mrs.  Foster  consists  in 
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her  not  having  disclosed  that  she  had  a  swelling  on  the  groin, 
which  if  mentioned  to  and  examined  by  a  medical  man  would 
have  enabled  him  to  know  that  she  had  rupture,  although  she 
herself  did  not  suspect  anything  of  the  kind. 

The  alleged  breach  of  warranty  rests  upon  the  fact  that  she  had 
rupture  at  the  date  of  the  assurance  contract,  whereas,  to  the 
question  whether  she  had  had  rupture  or  various  other  specified* 
diseases,  her  answer  was  "  No." 

Considering  for  the  last  ten  or  twelve  years  life  assurance  poli- 
cies are  understood  to  be  effected,  in  this  United  Kingdom,  to  the 
estimated  amount  of  from  twenty  to  thirty  millions  of  money  in 
each  year,  it  would  be  difficult  to  over-estimate  the  interest  and 
importance  attaching  to  a  case  like  the  present,  in  which  the 
truthfulness  and  good  faith  of  the  party  insured  are  altogether 
undoubted.     The  circumstances  are  these  :  — 

Mrs.  Foster  was  the  widow  of  an  innkeeper  and  farmer  near 
Gatehouse-of-Fleet.  After  her  husband's  death  she  continued  to 
carry  on  a  considerable  dairy  farm  for  the  benefit  of  herself  and 
her  children.  It  is  reasonable  to  suppose,  therefore,  that  her  life 
was  of  some  value  to  her  family,  the  youngest  being  only  seven 
years  of  age.  On  the  19th  May,  1871,  —  being  then  in  her  fifty- 
second  year,  —  Mrs.  Foster  made  a  proposal  to  the  pursuers, 
through  their  local  agent,  for  an  assurance  on  her  life  to  the 
amount  of  ,£300.  It  is  stated  in  the  record  that  the  assurance 
was  applied  for  on  the  urgent  solicitation  of  the  local  agent,  who 
was  weU  acquainted  with  her.  Whether  this  was  so  or  not  has 
not  been  ascertained ;  but  supposing  it  to  have  been  so,  the  agent 
did  nothing  more  than  the  duty  which  all  assurance  companies  in- 
culcate upon  their  agents  to  procure  them  all  the  business  they 
can  —  and,  in  this  case,  the  agent  is  supported  by  the  opinion  of 
the  pursuers'  local  medical  officer,  who  certified  that  Mrs.  Foster's 
life  was  "  a  very  eligible  one  for  assurance." 

The  pursuers'  printed  form  of  proposal  for  assurance,  supplied 
to  Mrs.  Foster,  contained  a  variety  of  questions  with  blanks  for 
the  answers,  in  the  usual  way,  all  of  which  questions,  it  is  not 
disputed,  Mrs.  Foster  answered  quite  correctly.  None  of  these 
questions  related  to  her  health,  past  or  present.  The  questions 
upon  that  subject  were  all  contained  in  a  separate  schedule,  fur- 
nished by  the  pursuers  to  their  local  medical  officer,  to  be  read  by 
him  to  the  applicant,  and  the  answers  taken  down  and  signed  in 
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his  presence — a  printed  direction  to  him  being  prefixed,  that  "no 
third  person  should  be  present."  I  cannot  say  that  this  appears 
to  me  to  be  so  satisfactory  a  mode  of  interrogation  as  the  embodi- 
ment of  those  questions  ia  the  proposal  itself,  which  the  party 
has  an  opportunity  of  considering  deliberately,  and  of  being  re- 
minded by  others  of  circumstances  which  might  have  been  forgot- 
ten, and  of  being  advised  as  to  what  might  otherwise  have  been 
misunderstood.  Be  this  as  it  may,  however,  the  answers  to  the 
medical  officer  were  prospectively  made  part  of  the  contract  by 
the  declaration  appended  to  the  proposal,  which  bore  that  "  I  am 
at  present  in  good  health,  not  being  afflicted  with  any  disorder 
external  or  internal ;  that  the  preceding  statements  are  true  ;  and 
that  I  have  not  withheld  or  concealed  any  important  circumstance. 
And  I  do  hereby  agree  that  this  declaration  shall  be  the  basis  of 
the  contract  between  me  and  the  Life  Association  of  Scotland ; 
and  that  if  any  untrue  averment  be  made  therein,  or  in  the  an- 
swer to  questions  by  the  society's  medical  officer  in  reference  to 
this  proposal,  all  sums  paid  on  account  of  the  assurance  shall  be 
forfeited,  and  the  assurance  shall  be  null  and  void." 

The  society's  medical  officer.  Dr.  Moffat,  explains  in  his  evi- 
dence that  he  read  over  to  Mrs.  Foster  the  questions  in  the  printed 
schedule  thus  referred  to,  seriatim,  in  their  order,  and  himself 
wrote  down  her  answers,  after  which  he  caused  her  to  .read  them 
over,  and  then  she  signed  the  declaration  at  the  bottom  thereof, 
which  was  in  these  terms  :  "  I,  the  person  whose  life  is  proposed 
for  assurance,  declare  that  the  above  statements  are  faithful  and 
true,  and  I  undertake  that,  in  the  event  of  my  having  a  rupture, 
either  now  or  at  any  other  future  time,  I  will  continually  wear  a 
properly  adjusted  truss." 

The  questions  and^  answers  with  which  we  are  more  imme- 
diately concerned  contained  in  this  schedule  are  the  fourth,  fifth, 
and  sixth,  which  are  in  these  terms:  (Quest.  4th.)  "Are  you  now, 
in  your  own  opinion,  in  perfect  health?  "  (Ans.)  "Yes."  Upon 
the  answer  to  this  question,  I  may  observe,  in  passing,  that  its 
entire  accuracy  is  not  impugned.  (Quest.  5th.)  "What  ailments 
and  medical  advice  have  you  had,  trivial  or  otherwise  ?  Names 
of  medical  advisers  ?  "  (Ans.)  "  Never  had  any  ailments,  except 
the  diseases  common  to  childhood,  such  as  measles,  &c.,  and  never 
had  medical  attendance  except  during  my  confinements."  Upon 
this  answer,  I  may  observe,  that  its  accuracy  likewise  is  not  im- 
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pugned,  unless,  indeed,  the  swelling  to  be  afterwards  adverted  to 
can  be  called  an  "  ailment."  There  is  a  notanduni  upon  this 
query  to  the  effect  that  "  the  names  of  medical  attendants  at  con- 
finements should  be  stated ;  "  but  the  medical  officer  either  did 
not  ask  these  names,  or  did  not  take  them  down.  (Quest.  6th.) 
"  Have  you  had  rheumatism,  gout,  rupture,  fits,  asthma,  spitting  of 
blood,  disease  of  the  chest,  or  of  the  brain,  or  liver,  or  any  affec- 
tion of  the  kidneys,  or  urinary  organs  ?  "  (Ans.)  "  No."  It  is 
upon  the  answer  to  this  sixth  question,  coupled  with  the  terms  of 
the  declarations  already  quoted,  and  of  the  declaration  in  the 
policy  itself,  that  the  present  action  to  reduce  the  policy  is 
founded.  The  declaration  in  the  policy  bears :  "It  is  also  ex- 
pressly provided,  that  if  anything  averred  in  the  foresaid  declara- 
tion, forming  the  basis  of  the  assurance,  or  in  the  relative  state- 
ments, be  untrue,  this  policy  and  assurance  shall  be  void,  and 
all  moneys  paid  in  respect  thereof  shall  be  forfeited  to  the  asso- 
ciation." 

The  medical  officer  admits  what,  indeed,  the  form  of  query- 
sixth  and  the  answer  as  taken  down  would  presume,  that  he  read 
over  that  query  to  Mrs.  Foster,  and  took  her  answer  to  it,  in  the 
negative,  as  one  general  query,  although  it  embraces  in  its  terms 
eleven  different  kinds  of  disease,  and  contains  general  words  which 
may  comprehend  many  additional  diseases.  He  depones  :  "I  did 
not  ask  her  as  to  rupture,  or  any  of  the  other  diseases  mentioned 
in  it  separately."  This,  certainly,  was  a  very  loose  mode  of  in- 
terrogating the  applicant  on  matters  of  such  importance ;  but  that 
may  not  be  of  much  moment  in  the  present  case,  because  it  is 
clear  enough  that  if  he  had  asked  her  separately  and  expressly, 
"  Have  you  had  rupture  ?  "  she  would  have  answered  "  No,"  — 
tbat  being  the  only  answer  she  could  possibly  have  given,  without 
stating  what  she  must  have  considered  a  wilful  falsehood.  Dr. 
Moffat  admits,  in  his  evidence,  that  he  did  not  explain  to  her 
the  nature  and  symptoms  either  of  rupture  or  of  any  of  the  other 
diseases  specffied  in  query  sixth  above  quoted  ;  and,  on  his  atten- 
tion being  called  to  that  part  of  his  printed  instructions  from  the 
company  which  directed  him  to  "institute  an  examination,  by 
auscultation  or  otberwise,"  of  the  applicant's  body,  and  to  "  de- 
scribe the  condition  of  the  several  cavities  and  their  viscera,"  and 
if  there  was  anything  abnormal,  however  slight,  to  state  the  par- 
ticulars, he  depones  that  he  examined  "  the  cavity  of  the  thorax 
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only."  And  on  being  reminded  that  he  had  stated  that  Mrs. 
Foster  might  have  rupture  without  knowing  it,  and  asked  why  he 
did  not  examine  to  see  whether  she  had,  his  answer  is,  "  Because 
she  stated  that  she  had  no  ruptiire,  and  I  did  not  suppose  that  any 
insurance  company  would  expect  me  to  expose  a  woman  in  order 
to  ascertain  such  a  thing."  Now,  this  might  have  been  all  very 
well  if  Mrs.  Foster  had  been  asked  whether  she  had  any  swelling 
on  her  person,  and  had  answered  that  she  had  none.  I  observe 
from  the  report  of  the  case  of  Cazenove,  that  one  of  the  printed 
questions  in  the  list  prescribed  by  the  British  Equitable  Company 
was  :  5.  "  Whether  had  tumor  or  swelling  of  any  kind  ?  State 
its  nature  and  position."  But  there  was  no  such  question  either 
prescribed  to  be  put,  or  actually  put  in  this  case,  and  I  can  find 
no  general  question  even  which  could  be  naturally  supposed  to 
comprehend  it. 

The  written  answer  which  Dr.  Moffat  returned  to  the  com- 
pany, in  compliance  with  the  direction  already  quoted,  to'  "  de- 
scribe the  condition  of  the  several  cavities  and  their  viscera,"  was 
"  normal."  To  another  direction,  "  if  there  be  rupture,  describe 
its  nature  and  position,  and  state  whether  he  (or  she)  wear  a  suf- 
ficient truss,"  he  returned  no  answer.  To  the  question,  "  Is  she 
in  every  other  respect  perfectly  free  from  disease  ?  "  his  answer 
was,  "  Free."  To  the  direction  to  ".describe  her  present  state, 
as  regards  positive  healthiness  and  vigor  :  Is  it  above — only  equal 
to  —  or  below  the  average?"  his  answer  was,  "Above  the  aver- 
age." He  had  previously  stated  in  his  report,  that  he  had  known 
Mrs.  Foster  for  about  twelve  months.  And  his  opinion  at  the 
close,  which  I  have  already  alluded  to,  bore  that,  "  After  careful 
consideration  of  the  family  and  personal  history,  and  other  cir- 
cumstances, I  am  of  opinion  that  this  is  a  very  eligible  life  for 
assurance."  His  report  bears  the  same  date  with  the  proposal, 
viz.,  19th  May,  1871 ;  and  on  the  24th  of  the  same  month  the 
proposal  was  accepted  and  the  policy  signed  in  Edinburgh  by  the 
directors. 

Up  to  this  time  it  is  clear,  as  indicated,  to  some  extent,  by  the 
medical  report,  that  Mrs.  Foster  had  enjoyed  unusually  good 
health.  She  had  never  required  medical  aid  except  upon  the 
occasion  of  her  child-bed  confinements,  the  last  of  which  had  oc- 
curred seven  years  previously.  She  had,  consequently,  no  med- 
ical adviser  whose  name  she  was  required  to  state  in  the  proposal, 
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and  any  evidence  we  have  otherwise  is  to  the  effect  that  she  was 
a  Ycry  active,  healthy  person. 

On  15th  November,  however,  of  the  same  year  in  which  the 
assurance  had  been  effected  —  being  about  six  months  after  the 
date  of  the  proposal  —  she  was  seized  with  violent  sickness  and 
vomiting,  and  Dr.  Cox  was  called  in,  and  found  her,  to  use  his 
own  words,  "  suffering  from  gastric  derangement,  and  treated  her 
for  that."  It  appears,  from  her  son's  evidence,  that  Mrs.  Foster 
took  an  active  charge  of  the  dairy,  consisting  of  the  produce  of 
some  fifty  cows  or  thereby  ;  that  her  daughter  Jane,  who  usually 
assisted  her,  had  been  absent  in  London  for  about  two  months, 
and  that  the  dairy-maid  had  left  her  suddenly  about  eight  or  ten 
days  before  Mrs.  Foster  was  taken  iU,  whereby  her  duties  had 
been  increased  ;  that  she  had  been  working  among  a  number  of 
cheeses  in  the  dairy  shortly  before  she  was  taken  ill,  and  that,  in 
particular,  she  had  succeeded,  the  very  day  before,  in  the  difficult 
task  of  taking  out  of  the  cheese-press  a  heavy  cheese  which  others 
about  her  had  tried  to  take  out  and  failed.  The  question  was  not 
put  to  any  of  the  medical  men,  but  I  presume  there  can  be  no 
doubt  that  over-exertion  may  cause  sickness  and  vomiting ;  and 
Dr.  Cox  appears  to  assume  in  his  evidence  that  it  was  not  the 
rupture  which  brought  on  the  sickness  and  vomiting,  for  he  says 
that  on  the  15th  and  16th  Jie  continued  to  treat  her  for  a  bilious 
attack,  and  considered  her  suffering  from  nothing  else,  and  that 
what  first  indicated  to  him  strangulation  of  the  bowel  was  sterco- 
raceous  vomiting,  which  did  not  occur  tiU  the  night  of  the  17th. 
He  farther  says  that  the  violent  vomiting  was  quite  sufficient  to 
cause  the  strangulation,  and  coupling  this  with  the  fact  that  the 
swelling  had  not  increased  from  the  time  Mrs.  Foster  had  first 
observed  it  till  between  the  night  of  the  15th  and  the  morning 
of  the  16th,  when  it  doubled  in  size,  the  inference  seems  to  be 
that  the  direct  cause  of  the  strangulation  was,  not  the  over-exer- 
tion, but  the  sickness  and  vomiting ;  although,  except  for  accu- 
racy, it  may  not  be  material  to  distinguish  between  the  one  cause 
and  the  other.  Dr.  Cox  having  discovered  on  the  16th,  by  ques- 
tions to  Mrs.  Foster,  and  examination  of  her  person,  that  rupture 
existed,  and  on  the  night  of  the  17th  that  strangulation  had  oc- 
curred, he  called  in  Dr.  Shand  and  Dr.  Dickson  on  the  18th, 
when,  the  rupture  being  found  not  reducible,  an  operation  was 
performed,  the  propriety  and  skUfuIness  of  which  there  is  no  rea- 
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son  to  doubt,  but,  gangrene  having  supervened,  she  died  on  the 
30th,  her  death  being  thus  fairly  attributable  to  the  rupture. 

In  these  circumstances,  the  pursuers  in  their  record  and  pleas 
seek  to  reduce  the  policy,  on  two  grounds,  which,  as  I  have  al- 
ready said,  I  shall  take  leave  to  consider  in  the  reverse  order  from 
that  in  which  they  were  argued,  because  I  think  it  contributes  to 
clearness  to  ascertain,  first,  whether  any  negligence  or  blame  can 
be  attributed  to  Mrs.  Foster  sufficient  to  void  the  policy,  with 
or  without  forfeiture  of  the  premiums,  and  then  to  inquire  whether, 
although  there  may  have  been  no  blame,  there  was  nevertheless 
a  warranty  that  in  point  of  fact  she  had  no  rupture  —  it  being 
undoubted  that  if  there  was  such  a  warranty  the  consequences 
of  a  breach  of  it  have  been  incurred.  The  word  warranty  is  not 
indigenous  in  our  practice,  but  it  is  the  shortest  and  most  con- 
venient expression  for  the  thing  signified,  and  I  adopt  it  ac- 
cordingly. 

The  pursuers  state  in  article  seven  of  their  condescendence  what 
may  be  taken  to  be  substantially  correct,  that  for  months  prior 
to  the  proposal  of  'assurance  Mrs.  Foster  was  aware  that  she  had 
a  swelling  on  the  groin  of  the  size  of  a  walnut,  which,  if  it  had 
been  mentioned  to  a  medical  man,  would  have  indicated  to  him 
that  she  had  rupture,  but  the  existence  of  which  swelling  was 
not  mentioned  by  her.  In  article  eleven  of  their  condescendence 
the  pursuers  say :  "In  failing  to  disclose  the  existence  of  the 
said  tumor  or  swelling,  by  which  the  said  tumor  was  manifested, 
Mrs.  Foster  withheld  or  concealed  an  important  and  material  cir- 
cumstance affecting  the  risk."  And  their  second  plea  in  law  bears 
that  the  policy  is  reducible  "  in  respect  that  she  made  misrepre- 
sentations, and  concealed  facts  highly  material  to  the  contract  of 
assurance  upon  her  life."  This  plea,  (as  contradistinguished  from 
their  first  plea,  to  be  afterwards  noticed,)  although  expressed  in 
the  plural,  can  only  be  held,  I  presume,  to  refer  to  the  single  fact 
of  her  not  having  mentioned  the  swelling  in  question. 

It  must  be  remembered,  with  reference  to  this  point,  that  not 
only  was  the  question  not  specially  put  to  Mrs.  Foster,  either 
in  writing  or  verbally,  whether  she  had  any  swelling  on  the 
groin,  or  any  swelling  at  all,  but,  as  I  have  already  observed, 
even  the  general  question,  —  not  unusual  in  printed  forms  of 
proposals  issued  by  assurance  companies,  whether  the  applicant 
is  aware  of  any  circumstance  not  specifically  mentioned,  which 
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he  or  she  thinks  it  right  or  proper  to  communicate  to  the  assur- 
ance company,  —  is  altogether  absent  from  the  papers  in  this 
case.  , 

It  is  sufficiently  clear  upon  the  proof  that  at  the  date  of  the 
assurance  Mrs.  Foster  did  not  know  or  suspect  that  the  swelling 
on  the  groin  indicated  rupture ;  and  in  place  of  this  ignorance 
on  her  part  being  inexcusabte,  or  even  remarkable,  it  is  abun- 
dantly proved  that  nothing  is  more  common  than  such  ignorance 
among  non-medical  persons  of  intelligence  and  more  liberal  edu- 
cation than  Mrs.  Foster  is  likely  to  have  had.  If  the  swelling 
had  not  indicated  rupture,  it  is  not  suggested,  either  in  the  record 
or  by  the  medical  witnesses,  that  it  could  have  indicated  anything 
else  of  a  serious  nature,  or  to  which  Mrs.  Foster  could  reasonably 
have  supposed  the  pursuers  would  have  attached  importance,  and 
which  she  might  consequently  have  had  a  motive  to  conceal. 
The  medical  men  say  the  swelling  might  have  indicated  a  swollen 
gland,  or  what  is  vulgarly  called  "  a  waxen  kernel ; "  and  they 
do  not  say  that  if  they  had  examined  the  swelling  and  pro- 
nounced it  not  to  indicate  rupture,  they  would  have  attached  im- 
portance to  it  on  any  other  ground. 

It  is  plain,  I  think,  that  even  up  to  the  time  when  Dr.  Cox 
became  her  medical  attendant,  Mrs.  Foster  attached  no  impor- 
tance to  the  swelling  upon  any  ground  whatever.  It  had  been 
stationary  for  nearly  a  year,  and  had  never  caused  her  the  slight- 
est pain  or  inconvenience.  The  fact  of  its  having  doubled  its 
size  in  the  course  of  one  restless  night,  coupled  with  Dr.  Cox's 
expressed  desire  to  know  how  she  had  spent  that  night,  and  all 
other  particulars,  led  her,  for  the  first  time,  to  think  its  existence 
worth  mentioning,  and  then  it  was  with  apparent  surprise  that 
she  heard  from  Dr.  Cox  its  nature  and  importance.  To  aver, 
as  is  done  in  the  record,  that  Mrs.  Foster  "  withheld  or  con- 
cealed "  from  the  pursuers  "  an  important  and  material  circum- 
stance affecting  the  risk,"  appears  to  me  to  be  to  use  words  of 
no  relevancy  to  the  objection  I  am  now  discussing,  unless  their 
meaning  be,  either  that  she  purposely  withheld  or  concealed  that 
circumstd,nce,  which  is  contrary  to  the  import  of  the  evidence ; 
or  that  her  failure  to  disclose  the  existence  of  the  swelling  was 
so  inexcusable  as  to  be  equivalent  to  intentional  concealment, 
which  is,  I  think,  equally  contrary  to  the  import  of  the  evidence. 
To  plead  (as  in  plea  second)  that  the  policy  is  reducible  "  in  re- 
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spect  that  she  made  misrepresentations"  on  the  subject,  is  to 
state  a  plea  founded  neither  on  averment  nor  fact. 

Assuming  now,  however,  that  neither  blame  nor  negligence 
affecting  the  validity  of  the  policy  can  be  attributed  to  Mrs. 
Foster,  the  important  question  remains,  whether  there  was  a 
warranty  that,  in  point  of  fact,  she  had  no  rupture. 

That  there  may  be  such  a  warranty  in  a  contract  of  life  assur- 
ance, I  do  not  doubt.  And  if  there  was  such  a  warranty  here 
I  could  just  as  little  doubt  that  the  policy  on  Mrs.  Foster's  life  is 
void. 

The  all-important  question,  therefore,  comes  to  be,  whether 
the  contract  falls  to  be  construed  as  importing  the  alleged  war- 
ranty. And  that  question,  again,  will  be  found  to  resolve  sub- 
stantially into  another — in  what  sense  is  the  word  "untrue" 
used  in  the  declaration  which  formed  the  basis  of  the  contract, 
with  reference  to  the  answers  returned  to  the  society's  medical 
officer.  The  case,  in  this  view,  can  ohly  be  solved  by  a  careful 
consideration  of  the  contents  of  the  whole  documents. 

The  contract  of  life  assurance  is  a  contract  of  good  faith  on 
both  sides.  The  assurers  may  stipulate  for  any  warranty  they 
please,  and  if  the  assured  undertakes  that  warranty,  although  it 
may  be  something  not  within  his  or  her  knowledge,  he  or  she 
must  abide  the  consequences.  But  when  the  assurers  intend  that 
there  is  to  be  a  warranty  of  that  sort,  they  must  make  it  very- 
plain  that  such  is  their  intention.  They  must  use  unequivocal 
language,  such  as  persons  of  ordinary  intelligence  may,  without 
difficulty,  understand.  The  preparation  of  the  printed  docu- 
ments is  in  their  hands  ;  and,  by  the  form  of  these  documents, 
the  answers  and  undertakings  of  the  assured  are  necessarily  so 
far  moulded  as  to  make  it  equitable  to  construe  what  is  doubtful 
unfavorably  for  the  assurers.  It  is  not  to  be  presumed  that,  in 
a  contract  of  life  assurance,  a  party  undertakes  to  warrant  a 
fact  which,  at  the  time,  he  neither  knows  nor  has  the  means  of 
knowing,  and  ambiguous  words  are  not  readily  to  be  construed  in 
that  sense. 

Now,  the  word  "  untrue,"  upon  which  the  case  really  turns, 
may  be  used  in  more  senses  than  one.  Sometimes  it  means  un- 
true in  point  of  fact,  and  at  other  times  it  means  imtrue  in  the 
knowledge  of  the  party.  This  last  appears  to  me  to  be  the 
more  natural  meaning  of  the  two,  where  the  party  is  required 


642  SCOTLAND. 


Life  Association  of  Scotland  v.  Foster. 


to  speak  of  his  or  her  own  ailments,  diseases,  and  health ;  partic- 
ularly when  the  words  "untrue"  and  "true"  are  used  along 
with  other  words  or  phrases,  as  I  think  they  are  here,  indicating 
that  the  object  was  really  to  get  a  faithful  account  of  what  the 
party  knew  about  herself. 

There  are  two  declarations  of  date  19th  May,  1871  —  the  one 
appended  to  the  proposal,  and  the  other  appended  to  the  answers 
made  to  the  society's  medical  officer,  both  of  which  I  have  already 
quoted  at  length,  and  which -I  shall  now  analyze.  The  first 
begins  thus  :  "I  do  hereby  declare  that  I  am  at  present  in  good 
health,  not  being  afflicted  with  any  disorder,  external  or  inter- 
nal." That  appears  to  me  to  be  the  language  of  a  party  speak- 
ing, to  her  own  knowledge,  of  what  she  could  not  fail  to  know 
absolutely,  and  as  to  which  it  is  not  disputed  that  her  answer 
was  absolutely  true.  She  was  in  good  health,  and  not  afflicted 
with  anything  in  the  natural  and  most  obvious  sense  of  the  word 
"  afflicted." 

The  next  words,  "that  the  preceding  statements  are  true," 
refer  to  the  statements  in  the  proposal,  some  of  which  were 
within  her  personal  knowledge  and  some  not,  but  all  of  which 
are  admitted  or  assumed  by  the  pursuers  to  be  absolutely  true. 
It  was  contended  both  by  Mr.  Balfour  and  by  Mr.  (now  Lord) 
Shand,  on  behalf  of  the  pursuers,  that  if  the  answers  to  ques- 
tion fifth  either  as  to  the  precise  age,  or  as  to  cause  of  death  of 
the  applicant's  father  or  mother,  had  not  been  precisely  correct 
in  point  of  fact,  —  for  instance,  if  the  mother  had  died  at  the  age 
of  ninety  or  ninety-eight  in  place  of  ninety-nine,  or  had  died 
of  something  else  than  old  age,  —  that  would  have  voided  the 
policy ;  and  they  both  admitted  that  such  was  the  legitimate  and 
necessary  result  of  their  argument  on  the  matter  of  warranty. 
That  certainly  seems  to  me  a  startling  result.  The  lord  advo- 
cate, for  the  pursuers,  refused  to  say  whether  he  took  that  view 
or  not,  and  I  am  not  disposed  to  hold  the  pursuers  committed  to 
it.  But  the  alternative  must  be,  that  the  declarations  cannot  be 
read  as  making  every  answer  a  warranty,  but  that  you  must  look 
at  the  matter  of  the  question  and  answer,  as  well  as  the  whole 
contract,  to  see  whether  there  is  a  warranty  of  the  particular  an- 
swer or  not. 

The  declaration  I  am  now  examining  goes  on,  "  and  that  I 
have   not  withheld  or   concealed  any  important  circumstance." 
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I  have  already  had  occasion  to  observe,  in  dealing  with  the  plea 
of  negligence,  that  this  also  is  language  expressive  of  the  knowl- 
edge of  the  applicant,  and,  when  the  declaration  goes  on  farther 
to  say,  "  that  this  declaration  shall  be  the  basis  of  the  contract," 
and  that  if  any  untrue  averment  be  made  therein,  or  in  the  an- 
swers to  the  questions  by  the  society's  medical  officer,"  the  pre- 
miums should  be  forfeited  and  the  policy  void,  I  think  the  fair 
construction  of  the  whole  is  that  the  declaration  refers  generally 
to  what  may  turn  out  to  have  been  untrue,  to  the  knowledge  of 
the  applicant. 

The  language  of  the  declaration,  appended  to  the  answers  to 
the  society's  medical  officer,  "  that  the  above  statements  are 
faithful  and  true,"  favors  the  same  construction.  The  impression 
which  such  words  naturally  convey  is,  that  the  applicant  has 
faithfully  stated,  to  the  best  of  her  knowledge,  the  truth  of 
everything  in  reference  to  which  her  personal  knowledge  was 
appealed  to. 

The  declaration  embodied  in  the  policy  is  j  ust  a  repetition  of 
the  declarations  of  19th  May,  and  therefore  requires  no  special 
notice. 

To  come  to  the  questions  as  to  health.  These  are  all  in  the 
list  of  questions  to  be  put  by  the  society's  medical  officer,  and 
Nos.  4,  5,  and  6  must  be  taken  together,  in  order  to  see  whether 
No.  6  is  to  be  read  as  intended  to  elicit  the  applicant's  knowledge 
of  her  own  state  of  body,  or  a  warranty  of  something  not  within 
her  own  knowledge. 

I  have  quoted  these  questions  already  in  the  first  part  of  my 
opinion,  and  it  is  sufficient  here  to  remark  upon  them  that  No. 
4,  in  the  clearest  possible  manner,  asks  nothing  but  a  faithful 
opinion  ;  No.  5  just  as  clearly  requires  an  answer  according  to 
the  knowledge  of  the  party,  "  What  ailments  and  medical  advice 
have  you  had  ?  "  and  No.  6,  in  the  natural  sequence,  partic- 
ularizes the  more  serious  ailments  which  were  inquired  about,  by 
bringing  them,  by  name,  under  her  notice.  It  could  hardly,  I 
think,  be  expected  to  occur  to  any  one,  answering  these  three 
questions  in  succession,  that  No.  6  was  intended  to  be  answered 
on  a  different  footing  from  Nos.  4  and  5,  unless  something  had 
been  added  to  indicate  that  such  was  the  case. 

The  whole  questions  as  to  ailments,  diseases,  and  health  are 
thus  framed  in  the  language  of  parties  asking  for  faithful  and 
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honest  information  from  the  applicant,  as  to  what  he  or  she 
knew  of  himself  or  herself,  rather  than  of  parties  requiring  a 
warranty  of  matters  of  fact ;  and,  taking  the  phraseology  of  the 
questions  in  connection  with  the  phraseology  of  the  declarations, 
I  think  the  whole  were  not  calculated,  so  clearly  and  unequivo- 
cally, to  convey  to  the  mind  of  the  applicant  that  he  or  she  was 
undertaking  a  warranty  of  faets,  known  and  unknown,  as  would 
be  necessary  to  constitute  so  onerous  an  obligation. 

The  contention  is  that,  if  the  applicant  had  any  one  of  the  dis- 
eases falling  within  the  extensive  range  of  the  sixth  question, 
however  latent  and  undeveloped  that  disease  might  be,  —  a 
growing  calculus  in  the  bladder,  for  instance,  which  had  never 
yet  occasioned  any  sensible  uneasiness,  —  or  if  she  had  disease  of 
the  heart,  or  some  congenital  malformation  of  that  organ,  which, 
at  the  date  of  the  policy,  had  never  manifested  itself  in- any  way, 
—  never  given  her  the  slightest  pain  referable  to  such  a  cause,  — 
and,  consequently,  had  never  been  suspected  by  herself,  or  any- 
body else,  to  exist,  and  only  found  to  have  existed  by  post  mortem 
examination,  the  policy  was  to  be  void  and  all  the  premiums  for- 
feited. We  know  too  well,  and  have  been  painfully  reminded  by 
recent  instances,  that  such  affections  may  exist  for  long  periods 
unsuspected,  and  may  manifest  themselves  only  by  sudden  death, 
or  by  death  occurring  within  a  few  days  or  weeks  of  the  first 
symptoms  of  illness ;  and  although  I  do  not  question  the  legality 
of  life  assurance  companies  taking  a  warranty  to  protect  them- 
selves against  such  occurrences,  I  certainly  think  there  is  no 
hardship  in  requiring  them  to  make  it  perfectly  clear  to  the 
applicant,  by  the  language  of  the  contract,  that  such  is  the  war- 
ranty the  applicant  is  required  to  undertake,  more  particularly 
where  the  assurers  insert,  as  the  pursuers  here  do,  all  their  ques- 
tions about  ailments,  diseases,  and  health,  in  the  schedule  of 
questions  to  be  put  by  their  medical  officer,  which  the  applicant 
does  not  see  till  she  comes  into  his  presence,  when,  in  place 
of  having  the  safeguard  suggested  as  necessary  by  Lord  St. 
Leonards,  in  Anderson  v.  Fitzgerald,  of  having  a  lawyer  at  her 
elbow,  the  pursuers'  rule  is  that  no  third  person  shall  be  present. 

The  lord  advocate  said  that  life  assurance  tables  of  premiums 
are  framed  upon  the  footing  of  the  policies  importing  such  a  war- 
ranty as  here  contended  for,  so  that  they  could  not  afford  to  dis- 
pense with  warranty.    I  had  rather  understood  that  the  premiums 
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were  fixed  with  reference  to  tables  showing  the  average  value  of 
human  life  taking  into  account  that  men  are  subject  to  all  ordinary 
diseases  of  the  country  and  climate,  and  that,  nevertheless,  the 
business  of  life  assurance  companies  was  not  unprofitable  when 
well  conducted,  as  the  great  success  of  the  pursuers'  company 
shows  their  business  to  have  been.  Be  this  as  it  may,  however,  I 
cannot  entertain  a  doubt  that  it  is  one  reason  amongst  others  why 
many  prudent  people  insure  their  lives  for  the  benefit  of  their 
families,  that  there  may  be  undeveloped  diseases  lurking  in  their 
system,  or  congenital  peculiarities,  unknown  and  unsuspected,  and 
yet  that  the  result  often  is  that  they  live  to  pay  premiums  which, 
if  saved  and  accumulated,  would  greatly  exceed  the  amount  as- 
sured and  payable  at  death.  Most  people  would  pause,  I  think, 
in  effecting  a  life  assurance  if  informed,  in  plain  terms,  that  how- 
ever candid  their  statements,  it  could  not,  by  possibility,  be  deter- 
mined, till  they  were  dead  and  dissected,  whether  their  families 
would  be  entitled  to  anything  under  the  policy,  or  whether,  on 
the  contrary,  all  the  money  paid  for  it  in  the  shape  of  premiums 
would  be  forfeited.  Many,  I  think,  would  decline  altogether  to 
enter  into  the  proposed  contract,  and,  if  this  would  be  so  were 
such  an  explanation  given  of  its  nature,  I  cannot  think  that  as- 
surance companies,  by  wrapping  up  the  matter  in  generalities, 
or  using  language  which  is  not  clear  and  unequivocal,  ought  to  be 
allowed  to  prevent  the  applicant  from  considering,  with  his  eyes 
open,  whether  he  will  enter  into  such  a  contract  or  not. 

The  case  of  Duckett  v.  Williams,  2  Crompton  &  Meeson,  848, 
was  the  only  case  quoted  at  the  bar  in  which  it  can  be  held  to 
have  been  in  terminis  decided  that  the  words  "  not  truly  stated," 
meant  not  true  in  fact,  whatever  the  knowledge  or  belief  pi  the 
party  might  have  been.  That  was  a  case  of  reinsurance  by  one 
assurance  company  (The  Provident)  with  another  (The  Hope), 
whether  to  the  full  or  only  to  a  partial  extent  is  not  stated.  An 
action  was  brought  by  the  Provident  to  recover  the  sum  rein- 
sured. The  report  bears  that  "  the  defence  was  that  the  life  was 
not  insurable."  The  jury  returned  a  verdict  that  the  life  was  not 
insurable,  and  the  court  refused  to  disturb  that  verdict.  In  a 
second  action  for  a  return  of  the  premiums,  the  jury  found  that 
the  life  was  insurable.  But  on  a  motion  to  set  aside  that  verdict, 
the  court,  having  by  agreement  of  parties  looked  into  the  evi- 
dence, came  to  the  conclusion  that,  at  the  time  when  the  policy 

VOI/.  IV.  36 


646  SCOTLAND. 


Life  Association  of  Scotland  v.  Foster. 


was  effected,  the  person  whose  life  was  insured  had  upon  him  a 
disease  which  tended  to  shorten  life,  and  conseqiiently  (I  infer) 
that  his  life  was  not  insurable  at  the  ordinary  rate  of  premium. 

That  was  not  the  case  of  a  party  insuring  his  own  life,  but  a 
contract  of  reinsurance  which  may  be  entered  into  on  either  of 
two  different  footings,  which  it  is  necessary  to  distinguish.  The 
statements  of  the  party  whose  life  is  insured  may  be  made  part 
of  the  contract,  as  in  the  case  of  Sir  William  Forbes  &  Company, 
9th  March,  1832.  10  S.  &  D.  451.  Or  the  one  insurance  com- 
pany may  accept  the  risk  in  reliance  solely  upon  the  statements 
made  by  the  other. 

This  last,  so  far  as  can  be  gathered  from  the  report,  seems  to 
have  been  the  nature  of  the  contract  in  Duckett  r.  Williams.  The 
terms  of  the  proposal  are  not  given,  but  the  declaration  annexed 
to  it,  which  is  fully  quoted,  bears  that  the  trustees  of  the  Provi- 
dent thereby  declared  that  John  Stephenson,  in  whose  life  they 
had  an  interest  to  the  amount  of  £5,000,  was  in  good  health,  and 
had  not  labored  under  any  of  the  diseases  therein  enumerated, 
"  or  any  other  disease  which  tends  to  shorten  life  ; "  that  this 
declaration  or  statement  should  be  the  basis  of  the  contract  be- 
tween the  two  companies ;  "  and  that  if  any  untrue  averment 
be  contained  herein,  or  if  the  facts  required  to  be  set  forth  in 
the  above  proposal  be  not  truly  stated,"  all  moneys  paid  should 
be  forfeited,  "  and  the  assurance  itself  be  absolutely  null  and 
void." 

The  knowledge  and  belief  of  John  Stephenson  as  to  his  own 
diseases  and  health  were  thus,  so  far  as  appears,  no  part  of  what 
the  Hope  relied  upon  in  contracting  with  the  Provident.  Whether 
the  disease  he  labored  under  was  known  to  himself,  or  whether  it 
was  latent  aiid  unknown  to  him,  does  not  appear.  The  last  is 
not,  I  think,  to  be  presumed.  In  such  a  case,  or  in  any  case 
where  an  applicant,  on  the  strength  of  his  own  inquiries,  ventures 
to  make  statement's  as  to  the  diseases  and  health  of  a  third  party, 
with  a  view  to  obtain  an  insurance  on  the  life  of  that  third 
party,  he  would  require,  I  think,  to  be  very  cautious  as  to  the 
wording  of  the  contract  to  avoid  the  inference  that  he  takes 
upon  himself  the  risk  that  he  has  accurately  ascertained  the 
facts  he  sets  forth  as  the  basis  of  the  contract.  If  the  state- 
ments of  the  third  party  as  to  his  diseases  and  health  be  made 
part  of  the  contract,  it  may  be  that  the  applicant  shall  be  respon- 
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sible  only  that  there  has  been  a  full  and  faithful  disclosure  of  all 
that  relates  thereto.  But  if  the  third  party  be  not  appealed  to 
in  the  matter,  one  or  other  of  the  contracting  parties  is  necessarily 
taking  the  risk  of  an  imperfect  investigation ;  and  a  contract  ex- 
pressed as  the  contract  was  in  Duchett  v.  Williams  may  quite 
fairly  be  held  to  lay  that  risk  upon  the  company  proposing  the 
reinsurance. 

For  it  is  material  to  observe  that  in  that  contract  there  were 
two  things  agreed  to,  either  of  which,  apparently,  was  to  infer 
nullity  and  forfeiture:  1st,  "That  if  any  untrue  averment  be 
contained  herein  :  "  that  might  naturally  enough  refer  to  a  class 
of  averments  as  to  which  vigilance  and  good  faith  could  alone  be 
reasonably  expected.  But  then  there  came  "  or,"  2d,  "  If  the 
facts  required  to  be  set  forth  in  the  above  proposal  be  not  truly 
stated."  There  are  no  such  words  as  these  in  any  of  the  declara- 
tions in  the  present  case  —  no  distinction  indicated  between  un- 
true averments  and  facts  not  truly  stated.  But  it  was  upon  the 
last  mentioned  words  alone  that  Lord  Lyndhurst  commented  and 
proceeded  in  delivering  the  judgment  of  the  court.  "  The  point," 
his  lordship  said,  "is  whether  the  facts  stated  were  not  truly 
stated  within  the  meaning  of  the  declaration  and  agreement," 
"  and  looking  at  the  context,  we  think  it  clear  that  the  parties 
did  not  mean  to  restrict  the  words  in  the  manner  contended  for." 

The  fatal  fact  in  that  case  was  that  Stephenson,  in  whose  life 
the  assurance  was  effected,  had  on  him,  at  the  time,  a  disease 
which  tended  to  shorten  life,  and  which  rendered  his  life  not  in- 
surable,—  at  least  not  at  the  ordinary  premium.  Now,  when 
an  applicant  for  insurance  on  his  own  life  is  asked  to  answer 
questions  about  his  own  diseases  and  health,  he  may  naturally 
conclude,  if  not  warned  to  the  contrary,  that  he  does  all  he  is  ex- 
pected to  do  if  he  faithfully  makes  known  to  the  assurance  com- 
pany all  that  can  possibly  be  known  to  anybody.  But  when  the 
same  questions  are  put  about  the  diseases  and  health  of  another, 
to  an  applicant  for  insurance  on  the  life  of  that  other,  the  appli 
cant  has  not  the  same  reason  for  concluding  that  his  personal 
knowledge  is  alone  appealed  to ;  for  personal  knowledge  he  has 
none,  and  he  cannot  tell  the  company  undertaking  the  assurance 
all  that  can  possibly  be  known  on  the  subject.  It  is  not  surpris- 
ing, therefore,  that  in  Duckett  v.  Williams,  the  court,  looking  to 
the  context,  —  that  is  to  say,  taking  the  words  in  which  it  was 
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agreed  that  certain  consequences  should  follow  if  the  facts  re- 
quired to  be  stated  were  not  truly  stated,  in  connection  with  the 
whole  terms  and  nature  of  the  contract,  —  came  to  the  conclusion 
that  the  words  "  not  truly  stated  "  were  intended  to  mean,  and 
did  mean,  in  that  case,  not  correctly  stated. 

I  have  gone  thus  at  length  into  the  case  of  Duckett  v.  Williams 
because  it  was  the  only  case  .commented  and  relied  on  by  the 
lord  advocate  in  support  of  the  warranty  contended  for  in  the 
present  case.  I  have  not,  however,  failed  carefully  to  consider 
all  the  other  cases,  cited  in  the  previous  arguments,  in  which 
dicta  more  or  less  favorable  to  the  pursuers'  contention  were  said 
to  have  fallen  from  judges  of  high  authority.  It  appears  to  me, 
however,  that  in  estimating  the  value  of  these  dicta  regard  must 
alwaj^s  be  had  to  the  cases  in  which  they  incidentally  occurred, 
and  that  if  dicta  were  to  be  placed  against  dicta,  those  of  Lord 
Mansfield  in  the  case  of  Sir  James  Ross,  in  1780,  (1  Blackstone, 
312,1)  would  commend  themselves  as  more  generally  applicable 
than  any  that  can  be  set  against  them.  His  lordship  is  there  re- 
ported to  have  said  that,  while  the  assured  must  make  a  full  dis- 
closure of  all  he  knows,  if  he  and  the  assurers  be  equally  igno- 
rant of  any  fact,  the  assurers  must  stand  the  risk.  That,  of 
course,  does  not  mean  that  there  may  not  be  a  warranty  of  a  fact 
unknown  ;  but  it  means,  I  think,  that  iu  an  ordinary  contract  of 
assurance,  by  a  party  on  his  own  life,  the  presumption  is  not  in 
favor  of  warranty  of  a  fact  unknown,  but  rather  the  reverse. 

In  Anderson  v.  Fitzgerald,  decided  in  the  house  of  lords  in 
June  and  July,  1853,  (4  Clark,  484,)  there  were  two  wilful  false- 
hoods embodied  in  the  proposal  made  by  the  party  for  insurance 
on  his  own  life,  viz. :  1st,  That  none  of  his  near  relations  had  died 
of  consumption,  whereas  he  knew  that  two  of  his  sisters  had 
died  of  that  disease  ;  2d,  That  no  application  for  insurance  on  his 
life  had  been  either  accepted  or  refused  by  any  other  insurance 
company,  whereas  six  companies  had  accepted  such  proposals 
made  by  him,  and  other  sis  had  rejected  them.  The  judge  who 
tried  the  case  had  charged  the  jury  that  they  must  be  satisfied  of 
the  matp»Tiality  of  the  statements  as  well  as  of  their  falsehood, 
and,  after  great  difference  of  judicial  opinion,  it  was  decided  by 
the  house  of  lords  that  it  was  not  necessary  in  that  case  for  the 
insurance  company  to  prove  the  materiality,  and  consequently 
that  the  charge  in  that  respect  was  erroneous.     There  was  no 
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other  question  in  the  case,  except  the  question  whether  materi- 
ality fell  to  be  proved,  and  incidental  remarks  in  the  course  of 
such  a  case  cannot  be  regarded  as  laying  down  a  general  rule  for 
the  construction  of  the  word  "false"  or  the  word  "untrue"  oc- 
curring in  other  contracts,  and  in  answering  questions  of  a  differ- 
ent description  from  those  which  were  untruly  answered  there. 

In  the  case  of  Cazenove,  ^c.  v.  The  British  Equitable  Assur- 
ance Company,  6th  May,  1869,  (28  Law  Journal,  Com.  Pleas,  p. 
259,)  the  policy  was  held  void  in  respect  of  the  untruth  of  the 
applicant's  staitement,  that,  with  the  exception  of  one  occasion 
about  a  year  before  the  proposal,  when  he  was  confined  to  the 
house  and  his  bed  for  a  week  by  disordered  stomach,  and  attended 
by  Dr.  Roper,  he  had  never  since  infancy  had  any  disease  requir- 
ing confinement,  whereas  he  had,  shortly  after  that  illness,  been 
confined  for  a  week,  and  again  attended  by  Dr.  Roper,  and  sub- 
sequently he  had  had  a  dangerous  illness,  which  confined  him  for 
two  or  three  weeks,  and  required  the  constant  attendance  for  part 
of  that  time  of  two  additional  medical  men,  neither  of  whom  were 
at  all  mentioned  in  his  statement. 

Now,  it  is  true  that  in  that  case  the  company  withdrew  their 
plea  upon  fraud,  and  relied  upon  their  objection  that  the  state- 
ments were  untrue ;  but  it  is  clear  from  the  nature  of  the  ill- 
nesses, their  recent  date,  and  the  calling  in  of  two  additional 
medical  attendants,  that  the  applicant,  while  he  remembered  the 
first  and  slight  illness,  could  not  have  forgotten  the  subsequent 
and  serious  illness,  and  consequently  that  he  had,  to  say  the  least 
of  it,  palpably  failed  in  his  duty  of  disclosure  in  answering  ques- 
tions directly  put  to  him  upon  matters  of  fact  within  his  knowl- 
edge. Accordingly  it  will  be  seen  that  the  learned  judges  in 
their  opinions,  while  they  certainly  do  not  say  that  the  untruth 
must  be  wilful,  reason  upon  the  answers  very  much  as  if  that 
were  the  question  at  issue ;  and  Mr.  Justice  Willes,  professing  to 
be  of  the  same  opinion  with  the  chief  justice,  observes:  "The 
answers  in  the  personal  statement  amount  to  more  than  a  mere 
omission  to  state  a  particular  illness ;  they  contain  a  positive  de- 
nial of  any  illness  but  one,  and  are  such  as  would  mislead  any 
person."  I  cannot,  therefore,  accept  that  case  as  ruling  the  pres- 
ent. 

In  the  case  of  Fowkes,  <f  e.  v.  The  Manchester  ^  London  Life 
Assurance  Association,  decided  in  the  court  of  queen's  bench  1st 
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May,  1863,  (32  Law  Journal,  p.  153,)  Justice  Crompton  ob- 
served :  "  We  must  first  consider  what  the  contract  really 
means ;  and,  in  order  to  find  that  out,  it  is  not  immaterial  to 
observe  that  numbers  of  the  matters  mentioned  in  the  policy  are 
not  material  at  all ;  therefore  we  must  see  that  the  parties  make 
it  a  condition  that  these  things  should  be  true,  — r  literally  and 
actuallj'^  true."  » 

That  remark  as  to  the  character  of  the  averments,  the  untruth 
of  which  is  to  forfeit  the  premiums  and  void  the  policy,  applies 
here,  for  it  could  not  have  been  held  material  although  the  appli- 
cant's father  had  died  at  sixty-one  or  sixty-two  in  place  of,  as 
averred,  at  sixty-two  or  sixty-three,  or  although  his  mother  had' 
died  at  ninety-eight  in  place  of  ninety-nine,  or  had  died  of  some 
disease  known  in  medical  nomenclature  in  place  of  old  age  ;  and 
yet,  as  we  have  seen,  the  words  of  the  declarations  make  no  dis- 
tinction between  the  consequences  of  the  untruth  of  any  one  of 
the  averments,  and  of  any  other.  Forfeiture  as  weU  as  nullity 
are  equally  to  follow  in  either  case.  Consequently,  before  we 
can  infer  a  warranty,  we  must  see,  as  Justice  Crompton  said  in 
Fowkes's  case,  that  the  parties  clearly  made  it  a  condition  that 
the  things  said  to  be  warranted  were  to  be  literally  and  actually 
true. 

Justice  Blackburn,  in  the  same  case,  adds  a  remark  with  which 
I  entirely  agree,  "  that  in  cases  of  instruments  the  language  used 
by  one  of  the  parties  is  to  be  construed  in  the  sense  in  which  it 
might  reasonably  be  understood  on  the  other  side  ;  "  and  I  think 
that  rule  is  particularly  applicable  to  contracts  of  life  assurance 
which  are  daily  entered  into  by  all  classes  of  persons,  on  the 
footing  that  the  questions  put  to  them  are  not  expressed  in  lan- 
guage which  lawyers  alone  can  understand,  and  which,  as  hap- 
pens in  this  case,  may  be  put  to  a  woman  in  the  common  rank  of 
life  without  being  previously  communicated  to  her,  and  on  an  oc- 
casion when  no  third  party  is  allowed  to  be  present. 

The  report  of  this  case  of  Fowkes  does  not  give  the  terms  of 
the  questions  and  answers  there  under  discussion,  but  the  opin- 
ions and  result  are  affirmative,  I  think,  of  the  important  general 
principle  that  such  contracts  are  not  to  be  construed  favorably  for 
the  plea  of  warranty  of  facts  not  vfdthin  the  knowledge  of  the 
assured  party. 

The  only  case  I  shall  mention  is  the  case,  in  this  court,  of 
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Hutchison  v.  The  National  Assurance  Company/,  21st  February, 
1845.  7  D.  467.  I  have  reserved  it  for  notice  out  of  the  order 
of  its  date  to  avoid  breaking  the  continuity  of  the  reference  I 
have  made  to  the  English  eases  ;  but  I  attach  to  it  great  impor- 
tance, as  bearing,  more  directly  than  any  of  these  other  cases, 
upon  the  present  question  of  warranty,  and  as  being  a  well  con- 
sidered judgment  which,  in  so  far  as  applicable,  we  are  bound  to 
follow. 

Mrs.  Hutchison  had  stated  that  she  had  no  disease  nor  symp- 
tom of  disease  ;  it  turned  out,  on  a  post  mortepi  examination,  that 
the  dropsy,  of  which  she  died,  had  arisen  from  disease  of  the 
liver,  which  must  have  existed  at  and  prior  to  the  date  of  the 
contract  of  assurance.  It  had  been  stipulated,  as  in  all  the  cases, 
that  the  declaration  should  be  the  basis  of  the  contract,  aiid  the 
declaration  bore,  inter  alia,  as  here,  that  if  any  untrue  allega- 
tion was  made,  the  premiums  should  be  forfeited  and  the  policy 
void.  The  court  and  the  lord  ordinary,  after  full  discussion, 
concurred  in  holding  that  there  was  no  warranty  against  latent 
and  unknown  disease,  and  that,  assuming  Mrs.  Hutchison  to  have 
had  no  knowledge  or  suspicion  of  the  existence  of  the  disease  of 
the  liver,  her  representatives  were  entitled  to  recover  the  sum 
assured.  I  go  along  entirely  with  the  judgment  in  that  case, 
and  with  the  general  scope  of  the  opinions  delivered  upon  it. 
I  think  full  and  fair  weight  was  given  in  it  to  the  prior  English 
cases,  and  that  the  general  bearing  of  those  of  subsequent  date 
has  been  confirmatory  of  the  soundness  of  the  views  there  laid 
down. 

In  forming  my  opinion  in  the  present  case  on  the  question  of 
warranty,  I  have  confined  myself  entirely  to  what  appears  on  the 
face  of  the  written  documents,  looking  to  the  proof  only  as  es- 
tablishing that,  at  the  date  of  the  contract,  Mrs.  Foster,  although 
excusably  ignorant  of  the  fact,  had  rupture,  which  afterwards 
caused  her  death.  My  opinion,  both  upon  the  point  of  negli- 
gence and  the  point  of  warranty,  is  very  clearly  against  the  pur- 
suers. 

Lord  Aedmilla:n.  In  this  very  important  and  interesting 
case  I  shall  endeavor  to  express  my  opinion  so  as  to  avoid  re- 
capitulation as  much  as  possible.  I  need  not  again  read  the  dec- 
larations relative  to  the  policy,  as  they  have  been  already  read. 

It  wiU  conduce  to  a  clearer  understanding  of  the  case  as  it  ig 
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now  presented  on  the  proof  if  we  consider,  first,  the  plea  of  the 
pursuers,  that  Mrs.  Foster  withheld  or  concealed  from  the  insur- 
ance company  a  material  fact  which  she  was  hound  to  communi- 
cate, and  failed  to  communicate. 

I  am  of  opinion  that  for  this  plea  there  is  in  the  proof  no  foun- 
dation. Reading  pursuers'  allegations  on  record,  and  after  atten- 
tive consideration  of  the  proof,  I  entertain  no  doubt  of  the  entire 
good  faith,  honesty,  and  truthful  intention  of  Mrs.  Foster.  In- 
deed that  has  not  been  seriously  challenged  by  the  pursuers,  and 
there  is  no  ground  whatever  for  doubting  it.  It  is  not  necessary 
to  enter  on  the  details  of  the  proof  in  this  respect.  The  result 
is  beyond  doubt.  I  am  satisfied  that  she  did  not  withhold  or  con- 
ceal any  fact  which  she  knew,  and  which  it  was  her  duty  to  have 
commiinicated.  I  am  quite  convinced  that  at  the  date  of  the 
pohcy  and  at  the  date  of  her  declaration,  she  was  actually,  hon- 
estly, and  innocently  ignorant  of  the  existence  of  rupture,  or  of 
the  existence  of  any  symptom  which  did  to  her  indicate,  or  which 
can  reasonably  be  held  to  be  such  as  ought  to  have  indicated  to 
her,  the  existence  of  rupture,  or  of  any  other  disease.  The 
small  swelling  referred  to  in  the  proof  did  not  indicate  to  her, 
and  cannot  now  be  viewed  as  a  symptom  which  ought  to  have 
indicated  to  her,  either  rupture  or  any  other  disease.  This  inno- 
cent ignorance  on  her  part  is,  to  my  mind,  established  by  the 
evidence,  and  my  opinion  is  confirmed  by  the  testimony  of  Dr. 
Watson,  an  eminent  medical  man,  speaking  from  the  experience 
of  a  large  practice.  I  think  it  scarcely  admits  of  a  doubt.  In- 
deed, the  pursuers'  case  was  ultimately  put  almost  in  the  more 
general  plea,  which  I  shall  now  proceed  to  consider.  It  is  not 
on  the  head  of  concealement  that  this  pohcy  can  be  reduced. 

But  the  leading  plea  of  the  pursuers  is,  that  apart  from  aU 
question  of  concealment,  and  assuming,  as  has  been  proved,  the 
entire  honesty  and  good  faith  of  Mrs.  Foster,  still  that  this  con- 
tains as  a  condition  an  absolute  warranty  against  rupture,  whether 
known  or  unknown,  and  that  on  rupture  having  subsequently 
been  the  cause  of  death  the  policy  must  be  reduced  as  null  and 
void. 

I  am  anxious  that  my  view  of  the  real  issue,  the  true  contro- 
versy, in  this  case  should  be  correctly  understood  and  appreciated. 
I  think  there  has  been  some  attempt  to  make  the  case  turn  on  the 
effect,  rather  than  on  the  existence  of  a  warranty. 
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The  question  is,  —  not  whether  an  absolute  warranty  can  be 
escaped  from  in  respect  of  the  ignorance,  even  the  innocent  igno- 
rance, of  the  party  giving  the  warranty  ?  If  there  be  really  ab- 
solute warranty  unqualified  and  to  the  extent  maintained,  the 
warranty  must  be  enforced,  though  the  contract  would  then  be 
one  of  extreme  severity  and  ruinous  result  to  the  party  assured. 
As  was  observed  by  Lord  President  Boyle  in  the  case  of  Hutch- 
ison, such  a  construction  of  the  contract  as  the  pursuers  contend 
for  would  practically  put  an  end  to  life  insurance.  But  the  true 
question  here  is,  whether  in  this  case,  under  this  policy,  there  was 
an  absolute  warranty  against  disease,  known  or  unknown,  —  war- 
ranty against  the  existence  of  an  obscure  disease,  confessedly  not 
known  to  the  declarant,  and  proved  to  have  beoA  innocently  un- 
known, that  is  to  say,  not  reasonably  within  her  cognizance,  — 
a  disease  of  which  she  was  ignorant  and  excusablj''  ignorant. 
There  is  no  presumption  of  such  an  absolute  warranty  in  a  con- 
tract of  insurance  made  by  a  party  in  a  humble  condition  with 
an  insurance  company,  the  contract  being  framed  and  the  words 
chosen  by  the  insurance  company. 

There  is  not  only  no  presumption  in  favor  of  such  an  absolute 
warranty  ;  all  reasonable  and  equitable  presumption  is  against 
it.  It  is,  however,  here  alleged  by  the  insurance  company, 
and  it  must  be  clearly  proved  by  them  to  be  within  the  contract. 
In  other  words,  it  must  be  made  clearly  to  appear  that  absolute 
warranty  against  disease,  known  or  unknown,  was  within  the 
true  and  honest  meaning  of  this  contract.  The  lord  advocate 
maintained  that  the  meaning  of  the  parties  was  of  no  conse- 
quence if  the  legal  meaning  of  the  words  has  been  made  out. 
I  cannot  admit  that  to  be  sound.  I  think  that  in  a  consensual 
contract  the  true  and  honest  meaning  of  the  parties,  ascertained 
from  fair  construction  of  the  words,  is  the  legal  meaning  of  the 
contract.  In  a  bilateral  contract  there  must  be  mutual  good 
faith,  concurrence  of  honest  intention,  consensus  in  idem  plac- 
itum;  and  in  a  contract  where,  as  in  a  policy  of  assurance,  the 
highest  equity  prevails,  the  mutuality  of  consent  must  be  espe- 
cially clear.  That  is  the  true  meaning  of  my  contract,  which 
I  desire  the  other  contracting  party  to  put  upon  it ;  not  that 
which,  in  my  favor,  I  wrap  up  in  general  phrase,  or  hide  in  mul- 
tiplicity or  generality  of  words,  and  mean  to  put  upon  it  myself. 
StiU  less  can  that  be  the  true  meaning  of  my  contract,  which 
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neither  party  meant  at  the  time,  but  which  afterwards,  when 
fulfilment  of  the  contract  is  demanded,  I,  for  my  own  benefit, 
attach  to  the  words. 

A  policy  of  insurance  should  be  so  framed  that  he  who  runs 
may  read.  "No  form  of  expression  should  be  there  used,  by 
which  the  assured  can  be  caught ; "  Nbn  mens  hie  sermo  sed  quod 
prceeepit  Ofellus;  certainly  not,Jiustieus  ahnormis  sapiens.  These 
are  the  words  of  Lord  St.  Leonards.  They  are  in  this  case  most 
important  and  appropriate.  So  are  the  words  of  the  same  learned 
lord :  "  Unless  the  provisions  in  a  policy  are  fully  explained  to 
the  parties,  a  vast  number  of  persons  will  be  led  to  suppose  that 
they  have  made  a  provision  for  their  families  by  insurance  on  their 
lives,  when,  in  point  of  fact,  the  policy  is  not  worth  the  paper  on 
which  it  is  written."  It  was  the  belief  of  Mrs,  Foster  that  out  of 
the  limited  means  of  her  widowhood  she  had  provided  by  insur- 
ance for  her  orphan  children.  The  pursuers  say  that,  in  conse- 
quence of  the  discovery  of  a  disease  unknown  to  her,  the  policy  is 
not  worth  the  paper  on  which  by  them  it  was  written. 

Can  it  be  supposed  that  Mrs.  Foster  would  have  entered  into 
this  contract  if  she  had  known  that  she  was  giving  a  warranty,  — 
a  counter  assurance,  —  against  eleven  diseases,  including  rupture, 
whether  known  or  unknown  to  her  ?  I  think  clearly  not.  No 
person  of  ordinary  intelligence  would  ever  enter  into  a  contract 
with  such  a  warranty.  The  pursuers  surely  did  not  mean  her  so 
to  understand  the  contract  as  to  contain  the  warranty,  for  they 
must  have  well  known  that  if  they  had  inserted  the  words  "  known 
or  unknown,"  she  would  never  have  so  contracted.  But  can  they 
now  be  permitted  to  put  on  the  contract  a  meaning  which  they 
did  not  venture  to  express,  knowing  that  its  expression  would 
have  prevented  the  contract,  -^  a  meaning  which  they  did  not  in- 
tend her  to  put  on  it  ?  I  am  humbly  but  very  clearly  of  opinion 
that  the  pursuers  cannot  be  permitted  so  to  interpret  and  so  tor 
enforce  a  contract  which  they  framed  themselves,  and  might  have 
made  clear  if  they  had  chosen  to  do  so.  Lord  Stair,  (4,  42,  21 ; 
Erskine,  3,  3,  87,)  followed  by  all  our  best  authorities,  lays  down 
two  rules  for  construction  of  mutual  contracts.  The  first  is,  the 
words  are  to  be  construed,  contra  proferentem,  against  the  framer 
of  the  writing ;  and  the  second  is,  that  if  one  of  the  contracting 
parties  be  in  humble  life  and  acting  without  legal  advice,  the 
words  are  to  be  understood  in  the  *'  common  and  vulgar  sense." 
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To  the  same  effect,  and  in  the  same  just  and  equitable  spirit,  we 
have  the  words  of  Lord-  Chief  Justice  Cockburn,  in  a  recent  case 
of  Fowkes  V.  The  Manchester  Insurance  Company :  "  The  true 
reading  of  a  policy  is  according  to  the  way  in  which  a  layman 
(or  unlearned  person)  would  read  the  words."  That  is  the  hon- 
est reading.  ^That  is  the  reading  which  must  have  been  intended. 
Any  other  reading  would  be  one  by  which  the  assured  could  be 
caught.  Therefore  it  is  one  which  law  and  equity,  justice  and 
good  faith  reject. 

Absolute  warranty  is  a  guarantee  against  all  faults  —  in  this 
case  all  diseases  — known  or  unknown.  If  it  is  established  that  the 
true  reading  of  this  policy  is  that  both  parties  meant  such  an  ab- 
solute warranty  here,  then  there  is  an  end  of  the  case,  and  the 
insurance  of  this  poor  widow,  which  she  believed  she  had  effected 
for  her  orphan  family,  is  of  no  force  or  effect.  Then  was  her 
mother's  effort  vain,  and  her  mother's  hope  a  dream,  and  the 
thought  of  the  provision  for  her  children,  which  was  her  earthly 
comfort  in  death,  altogether  without  foundation.  The  policy, 
which  she  meant  as  a  provision  for  her  children,  would  be,  ac- 
cording to  the  pursuers'  contention,  not  worth  the  paper  on  which 
it  is  written.  The  question,  therefore,  is,  does  this  contract  of 
assurance  framed  by  the  pursuers,  and  which  ought  to  have  been 
so  expressed  that  he  who  runs  may  read,  really  contain,  as  its 
honest  meaning,  plain  to  the  understanding  of  a  layman,  this  ab- 
solute warranty  against  rupture,  and  ten  other  diseases,  known 
or  unknown  ? 

It  is  clear  that  if  there  be  no  such  absolute  warranty  as  a  con- 
sensual condition  of  the  contract  the  pursuers  have  no  case.  If 
there  is  only  a  representation,  or  statement  short  of  warranty, 
then  the  undoubted  and  entire  honesty  and  innocence  and  sin- 
cere good  faith  of  the  representation  will  protect  the  policy. 

It  has  been  strenuously  argued  by  the  pursuers  that  the  answer 
by  Mrs.  Foster  to  the  sixth  question  put  by  the  medical  ofiBcer, 
comprehending  eleven  diseases  at  least,  and  answered  in  the  one 
word  "  No,"  is  an  absolute  warranty  against  all  these  diseases, 
known  pr  unknown.  It  was  also  contended,  and  was  the  logical 
sequence  of  the  argument,  that  all  the  other  answers  to  the  ques- 
tions of  the  doctor  when  given  in  unqualified  terms,  affirmative 
or  negative,  are  also  warranties,  whether  the  fact  was  known  or 
unknown.    The  argument  boldly  and  broadly  put  was,  that  every 
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unqualified  answer  amounted  to  such  a  warranty,  and  that  in  a 
question  of  proper  warranty,  materiality  does  not  enter  into  con- 
sideration. 

A  dexterous  effort  was  made  by  my  learned  and  very  ingenious 
friend,  the  lord  advocate,  to  escape  from  the  breadth  and  gener- 
ality of  this  plea,  and  to  limit  the  argument  to  what  he  calls  the 
particular  warranty  here  in  question.  In  the  pleading  by  Mr. 
Shand  and  Mr.  Balfour,  the  argument  was  broadly  pressed  in  its 
more  general  aspect.  In  order  to  do  full  justice  to  the  pursuers' 
case  I  shall  deal  with  the  argument  under  both  its  aspects.  All 
the  answers  to  which  I  now  refer  are  in  words  unqualified.  Either 
they  are  all  warranties,  or  in  regard  to  some  of  them  a  qualifica- 
tion is  understood  though  not  expressed.  1st.  Is  each  of  these 
answers  an  absolute  warranty  of  the  fact,  known  or  unknown  ? 
It  is  said  that  each  of  them  is  a  warranty,  because  they  are  within 
"  the  basis  of  the  assurance." 

Let  us  see  how  this  stands. 

The  first  step  in  the  procedure  is  the  proposal  by  Mrs.  Foster. 
She  makes  a  declaration,  appended  to  the  proposal,  in  the  follow- 
ing terms  :  "  I  Mary  Waugh  or  Foster,  before  designed,  do  hereby 
declare  that  I  am  at  present  in  good  health,  not  being  afflicted 
with  any  disorder,  external  or  internal ;  that  the  preceding  state- 
ments are  true,  and  that  I  have  not  withheld  or  concealed  any 
important  circumstance.  And  I  (the  party  in  whose  favor  the 
assurance  is  to  be  effected)  do  hereby  agree  that  this  declaration 
shall  be  the  basis  of  the  contract  between  me  aud  the  Life  Asso- 
ciation of  Scotland,  and  that  if  any  untrue  averment  be  made 
therein,  or  in  the  answers  to  questions  by  the  society's  medical 
officer  in  reference  to  this  proposal,  all  sums  paid  on  account  of 
the  assurance  shall  be  forfeited,  and  the  assurance  shall  be  null 
and  void." 

She  here  refers  to  answers  to  questions  by  the  society's  medical 
officer.  That  reference  must  mean  answers  given  or  to  be  given, 
for,  in  point  of  sequence,  the  examination  by  the  medical  officer 
comes  after  the  proposal,  and  after  the  appended  declaration. 
When  examined,  she  makes  the  replies  to  the  questions  put  to 
her,  her  answers  being  written  down  by  the  medical  officer  of  the 
company,  and  the  only  attestation  of  these  questions  and  answers 
is  by  a  second  declaration  on  a  separate  paper  from  the  proposal 
signed  by  Mrs.  Foster,  and  declaring  that  "  the  above  statements 
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are  faithful  and  true."  These  words  are,  in  my  opinion,  impor- 
tant. I  read  them  as  meaning  true  according  to  her  consciousness, 
knowledge,  and  good  faith.  Then  the  medical  officer  reports  his 
opinion,  and  then  the  insurance  company,  having  before  them  the 
proposal  with  the  original  declaration,  and  the  answers  to  ques- 
tions attested  by  the  second  declaration,  bearing  that  the  answers 
are  faithful  and  true,  thus  deal  with  the  proposal  and  declaration. 
They  state  in  the  policy  that  it  rests  on  the  basis  of  a  declaration, 
and  then  they  provide  in  the  policy  that  "  if  anything  averred  in 
the  foresaid  declaration  forming  the  basis  of  the  assurance,  or  in 
the  relative  statements,  be  untrue,  this  policy  and  assurance  shall 
be  void,  and  all  moneys  paid  in  respect  thereof  shall  be  forfeited 
to  the  association." 

Reading  these  provisions  strictly,  the  only  declaration  which  is 
in  words  stated  to  form  the  basis  of  assurance  is  the  first  declara- 
tion appended  to  the  proposal.  That  declaration  does  not  men- 
tion rupture,  and,  taken  by  itself,  it  would  not  support  the 
pursuers'  case.  It  might  well  be  contended  that  the  answers  to 
the  questions  of  the  medical  officer,  being  separate  from  the  pro- 
posal, are  not  within  the  basis  of  this  assurance.  Such  a  conten- 
tion could  scarcely  be  challenged  by  the  pursuers,  for  it  would  not 
rest  on  a  construction  more  strict  or  severe  than  that  which  the 
pursuers  urge  against  the  defenders.  But  I  am  not  disposed  to 
take  this  very  strict  view  of  the  provision  in  the  policy.  I  think 
that  the  statements  in  answer  to  the  doctor,  being  relative  to  the 
proposal,  and  referred  to  in  the  first  declaration,  may  be  brought 
within  the  basis  of  assurance.  But,  in  order  so  to  bring  them 
within  the  basis,  they  must  be  proved.  Now,  the  only  proof  of 
them  is  to  be  found  in  the  attestation  that  they  are  "  faithful  and 
true."  It  was  maintained  by  the  pursuers'  counsel  that  these 
words,  "faithful  and  true,"  should  not  betaken  into  consideration. 
I  am  not  of  that  opinion.  The  attestation  cannot  be  considered 
without  them,  and  without  the  attestation  the  pursuers  have  no 
proof  of  the  answers.  That  second  declaration  containing  the 
words  "faithful  and  true  "  must  either  be  admitted  or  excluded. 
If  it  is  admitted,  the  words  "  faithful  and  true  "  must  be  con- 
strued, and  must  receive  due  effect.  If  it  is  excluded,  the  an- 
swers are  not  proved.  The  true  meaning  of  the  qualifying  words 
"  faithful  and  true  "  can  scarcely  be  doubted.  They  must  mean 
that  the  answers  are  made  in  good  faith,  and  are  true  to  the  best 
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of  the  declarant's  knowledge  and  belief.  From  the  dilemma  in 
■which  the  pursuers  are  placed  in  regard  to  this  second  declaration 
it  is  difficult  for  them  to  escape.  The  admission  of  the  second 
declaration  brings  in  the  element  of  the  declarant's  good  faith  as 
qualifying  her  answers.  The  exclusion  of  the  second  declaration 
shuts  out  all  proof  of  the  answers.  The  pursuers  have  no  case 
without  proof  of  the  answers.  They  have  no  good  case  if  the 
words  "  faithful  and  true  "  are  held  as  qualifying  the  answers. 

Even  assuming  that  the  answers  are  so  referred  to  as  to  be 
brought  within  the  provisions  of  the  policy,  the  next  point  is,  are 
all  the  answers  to  these  questions,  which  are  given  without  special 
qualification,  warranties,  on  the  accuracy  of  which  the  validity  of 
the  contract  depends  ?  Let  us  take  one  or  two  of  the  questions. 
Take  the  answer  given  to  question  seven,  in  regard  to  the  decla- 
rant's mother,  viz. :  That  she  died  at  ninety-nine,  of  old  age.  Sup- 
pose it  turned  out  to  be  incorrect  in  point  of  fact,  because 
unknown  to  the  declarant,  the  mother  had  died  at  ninety-eight, 
and  of  a  specific  ailment,  or  from  the  effects  of  an  accident.  I 
put  the  question  to  the  pursuers'  counsel  whether  that  answer, 
honestly  made,  to  the  best  of  her  knowledge,  would  have  been 
fatal  to  this  policy.  His  reply  was  that  it  would  be  fatal  to  the 
policy.  I  then  put  to  the  pursuers'  counsel  a  question  with  regard 
to  the  eighth  answer,  wherein  the  declarant  states  that  she  has 
two  brothers  alive  and  both  healthy.  Suppose  that  one  of  her 
brothers,  unknown  to  her,  was  at  that  time  ill  in  India,  or  that, 
unknown  to  her,  he  had  died  in  India  the  day  before  her  declara- 
tion, would  that  inaccuracy  make  void  the  policy.  The  reply 
again  was  that  it  would  make  void  the  policy.  I  must  say  that 
my  learned  friend  at  the  bar  seemed  a  little  doubtful  as  to  his 
reply.  But  if  it  be  the  meaning  of  their  plea,  it  seems  to  me  to 
be  a  result  so  extravagant,  so  unjust,  and  so  ridiculous,  as  to 
amount  to  a  reductio  ad  absurdum,  fatal  to  any  reasoning  which 
involves  such  a  result. 

But  I  am  quite  ready  to  take  the  other  alternative,  and  assume 
these  questions  to  the  counsel  to  be  answered  the  other  way,  as 
the  lord  advocate  appeared  to  suggest,  though  he  sagaciously  de- 
clined to  choose  between  the  two  alternatives. 

If  so,  then  the  pursuers  do  not  maintain  that  all  the  answers 
made  to  the  doctor's  questions  without  special  qualification  amount 
to  warranties.     In  some  instances  the  qualification  that  the  an- 
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swer  is  morally  truthful,  made  in  good  faith,  and  according  to 
knowledge  and  belief,  is  assumed  or  accepted.  Why  should  it 
be  excluded  or  rejected  in  regard  to  the  sixth  question  ?  It  ap- 
pears to  me  that,  if  there  is  any  answer  to  which  that  reasonable 
qualification  applies,  it  is  the  answer  to  the  sixth  question.  Con- 
sider it  in  relation  to  the  questions  which  precede  it.  The  fourth 
question  is,  "  Are  you  now,  in  your  own  opinion,  in  perfect 
health  ? "  Ans.  "  Yes."  This  answer,  necessarily  given  from 
her  own  consciousness,  is  not  disputed  to  be  honest  and  perfectly 
true,  though  she  had  the  hidden  disease  which  was  afterward  as- 
certained. The  fifth  question  is,  "  What  ailments  and  medical 
advice  have  you  had  ?  "  That  could  only  be  answered  according 
to  her  knowledge,  and  it  is  not  disputed  that  it  has  been  answered 
honestly.  The  sixth  question  is,  "  Have  you  had  rheumatism, 
gout,  rupture,  fits,"  &c.,  including  eleven  named,  and  twenty  or 
thirty  unnamed  diseases.  She  answers  "No."  In  regard  to 
these  questions  it  is  stipulated  by  the  insurance  company  that  no 
third  party  shall  be  present.  Alone  and  unaided  she  was  ques- 
tioned, and  it  is  said  that  then  and  there  she  undertook  a  war- 
ranty against  disease,  known  or  unknown.  It  is  proved  that  this 
most  comprehensive  list  of  diseases  was  simply  read  over  to  her : 
no  explanations  were  given  her,  and  separate  questions  in  regard 
to  each  particular  disease  were  not  put.  Her  answer  was  taken 
to  the  whole  in  one  single  word.  I  cannot  help  saying  that  I 
think  this  mode  of  questioning  a  rustic  and  a  widow  was  mis- 
leading. The  pursuers  now  say  that  they  meant  the  answer  to 
their  question  to  be  a  warranty  absolute  against  all  these  eleven 
diseases,  known  or  unknown.  Did  they  so  mean,  and  conceal 
their  meaning  ?  'They  did  not  tell  her  that.  They  gave  her  no 
warning  that  they  would  hold  her  innocent  ignorance  to  be  as 
fatal  to  her  as  a  wilful  falsehood.  If  they  so  meant,  then  the 
question  as  now  pleaded  was  put  in  order  to  obtain  an  absolute 
warranty,  yet  that  was  not  explained  to  her,  and  the  question 
was  not  even  put  separately  to  her  in  regard  to  each  disease. 
Then  what  is  the  meaning  of  the  expression,  "  Have  you  had  such 
disease  ?  "  I  think  that  question  must  mean.  Have  you  had  con- 
sciousness of  such  disease  ?  Are  you  conscious  of  having  had  such 
disease  ?  I  do  not  think  that  any  one  could  answer  that  ques- 
tion, put  in  regard  to  eleven  diseases,  at  once,  in  the  affirmative, 
except  from  personal  consciousness  of  having  suffered  from  one 
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or  other  of  the  complaints.  This  lady  had  no  such  consciousness. 
She  could  not,  according  to  her  knowledge,  have  truly  answered 
the  question  in  the  affirmative.  She  therefore  answered  it  in  the 
negative,  faithfully,  and,  according  to  her  knowledge,  conscious- 
ness, and  belief,  truly. 

On  the  alternative  view  which  I  am  now  taking  of  the  pursu- 
ers' plea,  and  taking  because  J;he  pursuers  desired  it,  I  must  as- 
sume that  every  answer  given  without  qualification  is  not  a  war- 
ranty. I  must  assume  that  the  qualification  of  moral  truthfulness 
and  good  faith  is  implied  and  understood  in  regard  to  some.  But 
that  seems  to  me  fatal  to  the  logic  of  the  pursuers'  argument.  I 
can  see  no  reason  to  support  the  distinction.  For  if  equity  de- 
mands that  the  qualification  be  understood  in  regard  to  the  sev- 
enth and  eighth  answers,  then,  how  can  it  possibly  be  rejected  in 
regard  to  the  sixth  answer  given  to  a  question  framed  as  we  have 
seen,  and  put  to  this  poor  woman  with  reference  to  eleven  dis- 
eases at  once,  without  explanation,  and  even  without  separation 
of  the  question  as  applicable  to  the  different  complaints  ?  I  really 
do  not  know  which  alternative  is  most  unfavorable  to  the  pursu- 
ers. On  either  alternative  I  am  satisfied  that  they  have  no  just 
or  sound  case. 

We  are  dealing  with  a  declaration  on  a  subject  within  the  scope 
of  personal  consciousness  in  regard  to  an  obscure  disease  in  the 
declarant's  own  body.  She  had  never  consulted  a  medical  man 
on  the  subject.  She  had  never  felt  pain  from  it.  She  had  never 
been  conscious  of  the  existence  of  it.  Nay,  more,  it  is  well  proved 
that  she  was  innocently,  as  well  as  honestly,  ignorant  of  its  ex- 
istence. Only  from  her  own  consciousness  could  she  reply  to  the 
question,  whether  she  ever  had  that  disease.  She  replied  in  the 
negative.  She  could  not  honestly  have  replied  otherwise.  She 
attested  her  replies  as  "  faithful  and  true."     And  they  were  so. 

I  shall  now  proceed,  very  briefly,  to  notice  the  legal  authorities 
in  respect  of  which  the  pursuers  maintain  that  this  policy  of  in- 
surance, of  which  the  honesty  and  good  faith  on  the  part  of  Mrs. 
Foster  is  beyond  dispute,  and  which  she  believed  to  be  a  provision 
for  her  children,  is  nevertheless  null  and  void,  and  the  premiums 
forfeited  to  the  company. 

The  question  on  which  authority  in  point  of  law  is  required  to 
support  the  case  of  the  pursuers  is  not  authority  to  prove  the  in- 
flexible character  of  an  absolute  warranty,  if  such  a  warranty  has 
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been  here  undertaken.  I  think  the  solicitor  general  did.  npt 
raise  any  doubt  on  that  subject.  I  certainly  entertain  none. 
The  question  really  is,  whether,  in  this  contract,  the  answers  of 
Mrs.  Foster  to  the  questions  put  by  the  medical  officer  of  the 
company  must  in  law  be  held  as  amounting  to  an  absolute  war- 
ranty. The  authorities  urged  on  us  by  the  pursuers  have  all  been 
English  decisions.  They  are  most  interesting  and  important,  and 
I  have  given  to  them  my  most  respectful  and  attentive  considera- 
tion. But  it  is  not  to  be  overlooked  that  the  leading  Scottish 
authority  on  the  subject  is  certainly  against  the  pursuers. 

The  decision  in  the  case  of  Hutchison  v.  The  National  Life 
Assurance  Company,  (February  21st,  1845,  7  S.  &  D.  467,)  is 
of  very  high  authority.  The  judgment  of  Lord  Wood,  as  Ordi- 
nary, explained  by  him  in  an  elaborate  note,  was  affirmed  by 
the  unanimous  judgment  of  the  court,  each  judge  giving  a  sep- 
arate and  decided  opinion  in  favor  of  the  assured,  and  repelling 
the  plea  of  absolute  warranty  against  an  unknown  disease. 
When  it  is  remembered  that  these  judges,  affirming  the  opinion 
of  Lord  Wood,  himself  a  judge  of  high  authority,  were  Lord 
President  Boyle,  Lord  Mackenzie,  Lord  Fullerton,  and  Lord 
Jeffrey,  it  must  be  acknowledged  that  the  decision  is  entitled  to 
the  highest  respect  as  a  Scottish  authority ;  and  in  this  court  it 
has  never  since  been  challenged  or  doubted. 

But  I  have  felt  no  desire  to  escape  consideration  of  English 
authorities.  For  my  own  part  I  have  always  cherished,  as  not 
only  important  and  authoritative,  but  as  precious  and  even  sa- 
cred, the  great  rules  and  principles  of  equity  for  which  we  are 
indebted  to  the  jurists  of  England.  I  have  therefore  carefully 
studied  the  decisions  which  the  pursuers'  counsel  have  so  earnestly 
and  ably  pressed  on  us,  and  studied  them  with  reference  to  these 
great  principles  of  equity,  and  I  have  come  to  the  conclusion 
that  none  of  these  decisions  meet  the  true  question  raised  in  this 
case. 

After  the  remarks  which  have  been  already  made  on  these  de- 
cisions, I  shall  not  presume  to  enter  on  any  further  analysis  of 
them.  In  every  one  of  them,  where  the  decision  has  been  in 
favor  of  the  insurance  company,  special  grounds  of  judgment  can 
be  discovered  which  distinguish  the  case  from  the  present.  There 
is  no  case  in  which  an  answer  to  the  question  of  a  medical  offi- 
cer, given  as  this  answer  was  given  to  a  question  framed  as  this 
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qjnestion  was  framedi  and  related  to  the  policy  as  this  answer  is 
related  to  the  policy,  has  ever  been  sustained  by  decision  as  an 
absolute  warranty  against  a  disease  of  the  existence  of  which 
the  declarant  was  innocently  ignorant.  The  case  of  Buckett  y. 
Williams  has  been  strongly  pressed  on  us.  That  was  a  case  of 
reinsurance,  the  policy  being  on  the  life  of  another,  and  the  life 
being  not  insurable.  I  do  irot  think  that  case  in  point.  Where 
a  person  proposing  to  insure  the  life  of  another,  and  in  order  to 
obtain  a  policy  is  speaking  in  regard  to  the  health  of  another, 
and  makes  absolute  and  unqualified  statements  of  fact,  in  regard 
to  which  he  can  have  no  personal  consciousness  or  complete  assur- 
ance, then  he  is  going  beyond  the  scope  of  his  knowledge  and 
out  of  his  ground ;  and,  doing  so  voluntarily  and  to  promote  his 
own  ends,  he  is  held  to  guarantee  what  he  asserts.  Besides,  the 
party  so  applying  for  insurance,  and  the  party  whose  life  is  pro- 
posed for  insurance,  are  viewed  as  standing  in  a  certain  relation 
to  each  other ;  they  are  held  as  respectively  agents  for  each  other 
in  the  matter,  and  they  are  presumed  to  be  in  communication. 
If  the  one  whose  life  is  to  be  insured  knows  the  truth,  and  the 
other  who  proposes  the  insurance  does  not  ascertain  it,  but  being 
personally  ignorant,  makes  a  statement  contrary  to  the  truth, 
such  ignorance  is,  under  the  circumstances,  not  excusable  igno- 
rance, for  he  ought  to  have  ascertained  the  truth  before  he  made 
the  statement,  and  such  ignorance  cannot  avail.  In  the  case  of 
Sir  Williams  Forbes  ^  Co.  (9th  March,  1832,  10  S.  451,)  Lord 
President  Hope  said  that  the  proposer  of  the  insurance,  and 
Lord  Mar,  on  whose  life  the  insurance  was  proposed,  stood  in 
the  relation  of  agents  for  each  other,  and  that  the  proposer  was 
bound  to  know  what  Lord  Mar  knew  in  regard  to  his  lordship's 
habits  and  health,  since  he  ought  to  have  ascertained  it.  In  the 
case  of  Hutchison,  to  which  I  have  already  referred,  the  case  of 
Duckett  V.  Williams  was  founded  on  by  the  insurance  company, 
and  the  distinction  between  the  case  of  Buckett  v.  Williams  and 
such  a  case  as  the  present  was  fully  recognized  and  clearly  ex- 
plained. 

With  the  exception  of  this  brief  notice  of  the  case  of  Buckett 
V.  Williams,  I  do  not  think  it  necessary  to  trespass  on  the  time 
of  the  court  by  minute  investigation  of  the  Enghsh  authorities 
quoted,  because  I  concur  in  the  remarks  which  Lord  Deas  has 
made  on  these  cases.     In  none  of  them  have  the  pursuers  pre- 
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sented  the  authority  of  express  decision  ;  and  the  judicial  dicta 
founded  on  must  be  viewed  as  applicable  to  the  special  circum- 
stances of  the  particular  causes.  There  are  also  dicta,  not  with- 
out great  weight  and  authority,  in  the  opinion  of  Lord  Mansfield 
in  the  case  of  Hoss  y.  Bradshaw,  (1  Blackstone,  312-14,)^  of 
Lord  Denman  in  Sweete  v.  Fairlie,  (6  Car.  &  Payne,  p.  1,)  and 
of  Lord  Chief  Justice  Cockburn  in  Fowhes  v.  Manchester  ^  Lon- 
don Assurance  Company,  (3  F.  &  F.  440.)  I  do  not  suggest 
these  as  decisions  opposed  to  those  quoted  by  the  pursuers.  But 
I  think  that  the  dicta  of  these  distinguished  judges  are  more 
appropriate  to  the  immediate  question  before  us  than  are  some 
of  the  judicial  remarks  on  which  the  pursuers  rely,  —  remarks 
made  in  cases  of  a  very  different  description. 

The  observations  of  the  judges  in  the  case  of  Fowkes  relate 
to  the  question  on  which,  in  my  humble  opinion,  this  case  ought 
to  turn.  I  must  again  remind  you  that  the  pursuers'  counsel 
maintained  that  the  intention  of  the  parties,  even  of  both  the 
parties  to  this  policy,  is  of  no  consequence,  but  that  the  words 
must  be  construed  and  enforced  strictly.  I  cannot  think  that 
proposition  well  founded  in  law  or  in  equity.  In  a  consensual 
contract  the  true  intent  and  meaning  of  the  parties  must  be 
ascertained  if  possible.  Chief  Justice  Cockburn,  in  the  case  of 
Fowkes,  says  that  the  intention  of  the  parties  is  to  be  ascertained, 
and  that  the  words  are  to  be  construed  contra  proferentem,  — 
that  is,  against  the  framers,  the  insurance  company.  The  other 
judges  express  the  same  opinion  ;  and  Chief  Justice  Cockburn 
follows  up  his  remark  by  saying  that  the  true  sense  of  the  agree- 
ment is  "  that  in  which  it  would  be  understood  by  a  layman," 
meaning  an  unlettered  man. 

Now  it  does  not  appear  to  me  possible,  according  to  reason  or 
justice,  to  hold  this  poor  widow,  Mrs.  Foster,  meant  to  peril  her 
insurance  on  the  absolute  verity  of  a  statement  of  fact  which 
she  made  according  to  her  belief  and  her  consciousness,  and  of 
which  she  could  not  otherwise  have  personal  knowledge.  Nor 
can  I,  in  justice  to  the  pursuers,  suppose  that  they  meant  to  en- 
trap her  into  a  warranty,  and  that  they  intended  that  she  should 
so  peril  her  insurance  without  meaning  it.  That  would  be  a 
fraud.  I  cannot  believe  it.  The  intention  is  thus  against  the 
warranty  on  both  sides. 

One  of  your  lordships  put  the  question  during  the  argument, 
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whether  the  pursuers  maintained  the  same  law  in  regard  to  a 
congenital  disease  of  the  heart,  unknown  and  unsuspected  during 
life,  and  only  ascertained  on  post  mortem  examination.  If  I  do 
not  mistake,  the  answer  was  that  such  congenital  disease  would 
be  within  this  warranty.  If  the  pursuers'  argument  is  well 
founded,  no  life  policy  could  have  been  validly  effected  at  any 
time  by  such  a  person,  though  he  may  have  lived  for  many  years, 
and  On  his  death  the  policy  would  be  declared  void  and  all  the 
premiums  forfeited.  It  is  often  said  that  heart  disease  is  more 
common  now  than  formerly,  and  if  the  pursuers'  proposition  is 
sound  in  law,  it  is  right  that  the  proposition  and  the  law  should 
be  known. 

I  do  not  mean  to  say  that  I  have  felt  this  question  free  from 
difficulty.  The  argument  for  the  pursuers  has  been  no  less  able 
than  urgent ;  and  there  have  occasionally  been  judicial  remarks 
made  in  England  on  the  enforcement  of  warranty  which,  if  ap- 
plied to  this  case,  might  create  difficulty. 

But,  on  the  prior  question,  whether  there  is  in  this  contract  an 
absolute  warranty  against  this  disease,  known  or  unknown,  I 
think  there  is  no  authority  opposed  to  the  case  of  Hutchison. 

According  to  my  conviction,  there  is  no  such  warranty  here. 
Justice  and  equity  and  good  faith  forbid  it ;  and  it  is  a  relief 
to  my  mind  to  feel  satisfied,  as  I  do,  that  no  authority  in  point 
of  law  has  been  adduced,  clear  enough  and  strong  enough,  to 
compel  me  to  decide  against  the  good  faith  of  the  policy,  and  in 
favor  of  the  insurance  company. 

I  think  that,  on  both  grounds  of  action,  the  defenders  are  en- 
titled to  absolvitor. 

Lord  Jerviswoode  concurred. 

The  following  interlocutor  was  pronounced :  "  Having  resumed 
consideration  of  the  cause,  with  the  proof  for  both  parties,  and 
heard  counsel  sustain  the  defences  ;  assoilzies  the  defenders  from 
the  conclusions  of  the  summons,  and  decern :  Find  the  pursuers 
liable  in  expenses  ;  allow  an  account,"  &e. 
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Assignment.  —  A  having  promised  B,  his  clerk,  to  increase  his  weekly  salary,  if  B  would  in- 
sure his  own  life  and  assign  the  policy  to  A ;  B  did  so,  and  without  consideration,  as- 
signed the  policy  to  A,  who  shortly  after  dismissed  B  from  his  service  on  unfounded  pre- 
tences. On  a  bill  filed  by  the  representatives  of  B,  the  assignment  was  declared  void, 
and  the  amount  of  the  policy  (deducting  the  premiums  which  were  proved  to  have  been 
paid  by  A)  was  decreed  to  be  handed  over  to  the  plaintiffs,  and  the  defendant  was  made 
to  pay  costs. 

The  original  till  in  this  cause  was  filed  the  18th  January, 
1839,  against  the  defendant,  J.  C.  Roose,  and  Thomas  Price, 
Thomas  Smith,  and  Hewley  Graham,  three  of  the  directors  of  the 
Yorkshire  Fire  and  Life  Insurance  Company,  and  stated  that 
John  Scott,  attorney,  now  deceased,  became,  in  the  year  1833, 
conducting  clerk  to  the  defendant,  J.  C.  Roose,  at  a  salary  of 
£52  10s.  per  annum,  and  so  continued  until  January,  1836. 
That  on  the  29th  October,  1835,  while  so  employed,  John  Scott 
eiiected  an  insurance  on  his  own  life  with  the  Yorkshire  Fire  and 
Life  Insurance  Company,^  for  the  sum  of  £500,  on  payment  of  a 
premium  of  £22.  That  soon  after  the  insurance  was  effected, 
proposal  was  made  by  the  defendant,  Roose,  that  Scott  should 
assign  the  policy  to  Roose,  —  Roose  proposing  to  augment  Scott's 
salary  as  such  clerk ;  and  that  upon  the  faith  of  the  expectations 
so  held  forth,  Scott,  about  the  16th  December,  1835,  assigned  the 
policy  to  Roose,  by  an  assignment  indorsed  thereupon.  The  bill 
charged  that  no  sum  of  money  was  ever  paid  as  a  consideration 
for  this  assignment ;  but  that  a  blank  was  left  for  the  considera- 
tion in  the  indorsed  assignment,  which  blank  was  not  filled  up  at 
the  time  of  its  execution,  nor  at  any  time  subsequently  by  the 
said  John  Scott,  or  with  his  knowledge,  privity,  or  consent ;  and 
that  the  plaintiff  had,  since  the  death  of  John  Scott,  been  weE 
informed  that  a  certain  word  or  figures  had  been  introduced  into 
the  assignment,  for  the  purpose  of  giving  validity  thereto.     That 

1  One  of  the  conditions  annexed  to  the  policy  required  that  the  insurer 
should  have  an  interest  in  the  life  insured. 
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the  policy  being  so  assigned,  the  defendant  Roose,  about  1st  of 
January,  1836,  dismissed  J.  Scott  from  his  employment  without 
any  just  cause.  That  J.  Scott  being  under  the  impression  that 
this  assignment  was  void,  after  his  dismissal  from  the  employment 
of  Roose,  bequeathed  the  policy  by  a  codicil  to  his  will,  dated  14th 
February,  1837,  to  certain  members  of  his  family.  That  a  second 
premium  being  paid  on  the  policy,  it  continued  in  force  to  the 
time  of  the  death  of  John  Scott,  which  took  place  on  the  17th 
June,  1837.  This  bill  prayed  that  the  assignment  of  the  policy 
might  be  delivered  up  to  be  cancelled,  and  that  the  defendant 
Roose  might  be  restrained  from  proceeding  to  recover  the  amount 
of  the  policy,  and  that  the  said  directors  might  be  directed  to  pay 
over  the  same  to  the  plaintiff,  as  executor  of  the  said  John  Scott. 
Roose,  by  his  answer  to  this  bill,  alleged  that  the  sum  paid  for 
the  premium  and  stamp  on  the  policj'^,  amounting  to  £22,  were 
paid  by  him,  —  J.  Scott  having  agreed  to  assign  the  policy  to  him ; 
that  the  proposal  for  making  such  assignment  came  from  J.  Scott 
himself ;  and  that  the  agreement  between  J.  Scott  and  this  de- 
fendant was,  that  J.  Scott  should  assign  the  policy  to  him  in  con- 
sideration that  Roose  should  pay  the  premium  and  expenses 
thereof,  and  increase  J.  Scott's  salaiy  by  five  shillings  weekly, 
while  he  (Scott)  was  in  Roose's  employment.  The  answer  also 
alleged  that  Roose  paid  J.  Scott  an  increased  salary  of  five  shil- 
lings a  week  from  the  date  of  the  policy,  and  that  he  was  obliged 
to  dismiss  J.  Scott  for  misconduct,  in  having  kept  to  his  own  use 
money  sent  to  the  defendant  Roose,  in  a  letter  from  a  Mrs.  Tench, 
one  of  the  defendant's  clients.  It  was  admitted  that  a  blank  had 
been  left  in  the  assignment  for  the  consideration,  —  alleging,  as 
the  reason  for  its  not  being  filled  up,  that  the  agreement  between 
the  parties  was,  that  Roose  should  pay  the  five  shillings  a  week ; 
and  the  defendant  relied  on  a  receipt  from  J.  Scott,  in  full  of  all 
demands,  dated  9th  April,  1886,  on  a  five  shilling  stamp  receipt, 
for  £S  lis.  lOd.  as  evidence  of  J.  Scott's  acquiescence  in  the 
final  settlement  of  his  claims  ;  and  denied  the  subsequent  filling 
up  of  the  blank.  The  answer  also  alleged  that  a  second  premium 
on  the  policy  was  paid  by  Roose,  on  the  2d  November,  1836. 
The  plaintiff,  on  the  19th  November,  1839,  filed  his  amended 
bill,  stating  that  the  directors  of  the  insurance  company  had, 
pursuant  to  the  order  of  this  court,  of  the  9th  November,  1839, 
lodged  the  money  secured  by  the  policy  in  court.     That  before 
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the  filing  of  the  original  bill,  the  plaintiff  had  served  a  notice 
upon  Roose  offering  to  pay  him  all  sums  advanced  by  him  on  the 
assignment  or  in  payment  of  the  premium.  That  the  receipt  in 
full  had  nothing  to  do  with  the  policy  or  assignment,  but  to  J. 
Scott's  salary.  It  was  further  stated  in  the  amended  bill,  and 
appeared  by  the  evidence  of  Mr.  Ramsay,  fhe  agent  of  the  insur- 
ance company,  that  after  the  death  of  J.  Scott  the  defendant 
called  at  the  insurance  office  to  demand  the  amount  of  the  policy, 
and  that  at  that  time  the  sum  of  £50  was  inserted,  written  in  ink 
in  the  assignment  of  the  policy,  as  the  consideration  thereof.  It 
was  also  stated  and  appeared  in  evidence  that  soon  after  the  death 
of  J.  Scott  the  defendant  was  desirous  of  disposing  of  the  policy, 
and  having  deposited  it  in  the  hands  of  Mr.  Gray,  no  blank  then 
appeared  in  the  assignment,  but  the  consideration  was  expressed 
by  the  word  "  Fifty "  written  in  ink,  which  had  since  been 
erased.  The  amended  bill  prayed  that  the  assignment  might  be 
declared  fraudulent  and  void,  and  be  delivered  up  to  be  cancelled ; 
the  plaintiff  undertaking  to  pay  the  defendant  all  sums  expended 
by  him  in  keeping  up  the  policy,  with  interest,  that  the  plaintiff 
might  be  declared  entitled  to  the  sum  lodged  by  the  insurance 
company  in  court,  and  that  the  defendant  might  be  decreed  to 
pay  the  sum  deducted  thereout,  for  their  costs,  as  well  as  the 
costs  of  the  suit.  The  answer  to  the  amended  bill  accounted  for 
the  filling  up  the  blank  by  alleging  that  after  the  death  of  J. 
Scott,  £50  was  written  in  pencilling,  by  a  clerk  in  the  office  of 
the  defendant's  father,  without  the  approbation  or  knowledge  of 
the  defendant,  but  denied  its  being  filled  up  with  ink  ;  it  also 
stated  the  pencilling  to  be  now  rubbed  out. 

Mr.  Henn,  Q.  C,  Mr.  Brev^ter,  Q.  C,  and  Mr,  Torrens 
M'  Cullagh,  for  the  plaintiff.  The  assignment  of  the  policy  was 
a  nullity,  being  obtained  on  a  false  representation,  and  the  pro- 
ceeds of  the  policy  now  lodged  in  court  are  the  property  of  the 
plaintiff,  who  is  entitled  to  the  relief  sought  by  his  amended  bill. 

Mr.  Smith,  Q.  C,  Mr.  Colling,  Q.  C,  and  Mr.  Joshua  Glarh&, 
for  the  defendant.  There  are  no  grounds  to  set  aside  this  assign- 
ment as  void  or  fraudulent ;  there  is  nothing  wrong  in  any  per- 
son inducing  another  to  effect  an  insurance  on  his  own  life,  and 
then  procuring  an  assignment  of  it.  The  company  recognizes  this 
system  by  their  conditions  that  the  policy  may  be  paid  to  assigns. 
That  being  the  case,  it  was  open  to  Roose  to  enter  into  an  agree- 
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ment  that  Scott  should  insure  his  life  with  Roose's  money,  and 
then  assign  the  policy  to  Mm.  This  is  perfectly  legitimate,  not- 
withstanding the  English  statute,  as  the  Irish  cases  decide  there 
is  no  common  law  principle  affecting  the  question.  British  Insur- 
ance Company  v.  Magee.^  [RiCHAEDS,  B.  Is  it  not  doing  indi- 
rectly that  which  in  ei;press  terms  the  company  says  cannot  be 
done  directly  ?]  The  policy,  the  moment  it  had  existence,  was 
the  equitable  property  of  Roose,  and  the  assignment  was  merely 
carrying  into  effect  the  previous  agreement.  The  assignment  was 
in  blank  indeed,  but  the  consideration  need  not  be  expressed,  as 
a  policy  of  insurance  is  assignable  without  consideration.  Fortes- 
cue  V.  Barnett?  This  assignment  is  valid,  for  mere  handing  over 
the  policy  is  sufficient.  Langley  v.  Brown?  This  policy  was 
effected  in  trust  for  the  defendant,  and  at  his  expense ;  and  the 
money  was,  as  it  is  proved,  actually  paid  by  Roose's  cashier.  Mr. 
Scott  agreed  to  effect  the  policy  on  terms  mth  which  we  have 
complied.  Mere  inadequacy  of  consideration  is  not  a  ground 
upon  which  a  court  of  equity  will  be  willing  to  set  aside  pur- 
chases if  they  are  unaccompanied  by  fraud  or  misrepresentation ; 
Murray  v.  Palmer.^  Here  we  contend  there  has  been  none  ;  in- 
asmuch as  for  a  long  time  after,  though  there  were  many  com- 
munications between  the  parties,  Scott  never  even  hinted  that 
the  transaction  was  unfair.  But  even  should  the  court  think  it 
necessary  to  set  this  assignment  aside,  it  can  be  only  on  the 
terms  of  giving  the  defendant  both  his  principal,  interest,  and 
costs.     TwistUtony.  Griffith;^  Cfowland  v.  De  Faria;^  Bbwes 
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Beady,  C.  B.  In  this  case  the  plaintiff  claims  as  executor  of 
John  Scott,  deceased,  the  money  brought  into  court  on  a  policy 
of  insurance,  effected  by  J.  Scott,  as  the  property  of  John  Scott 
himself,  and  alleged  by  the  plaintiff  to  have  been  improperly 
obtained,  by  an  assignment  which  he  is  entitled  to  rescind.  It 
is  competent  to  any  person  to  effect  an  insurance  in  Ireland  on 
the  life  of  another  ;  for  the  English  act,  which  requires  that  the 
insurer  should  have  an  interest  in  the  life  of  the  insured,  does 
not  extend  to  this  country.     It  is  also  competent  to  any  person 

I  Ante,  vol.  3,  p.  330.  a  3  Myl.  &  K.  36.  »  2  Atk.  200. 

4  2  Sch.  &  Lef.  474.  «  1  P.  Wms.  310.  «  17  Ves.  20. 

'  3  Ves.  &B.  117. 
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to  take  an  assignment  of  such  a  policy ;  but  the  court  looks  to 
all  the  circumstances  of  a  case,  and  where  a  party  seeks  the 
benefit  of  a  transaction  which,  though  not  against  the  express 
provisions  of  the  law,  is  indirectly  against  the  conditions  of  the 
policy  of  the  insurance  itself,  it  is  incumbent  on  him  to  show 
that  the  assignment  is  one  which  he  is  entitled  to  uphold  in  this 
court.  It  is  said  by  the  defendant  that  before  effecting  this  pol- 
icy for  his  own  benefit,  it  was  necessary  it  should  be  done  in  the 
name  of  Scott.  That  is  a  manifest  evasion  of  the  third  condition 
annexed  to  the  policy.  Roose  had  no  interest  whatever  in  the 
life  of  Scott ;  he  had  no  case  as  against  the  insurance  company, 
should  they  rely  on  this  condition  of  the  policy ;  therefore  it 
appears,  on  the  defendant's  own  showing,  that  a  transaction  was 
intended  to  take  place  which  could  not  stand  against  the  insur- 
ance company  if  they  should  resist  it  on  the  grounds  of  being 
contrary  to  the  conditions  of  the  policy  itself.  We  therefore 
must  consider  that  the  policy,  when  effected,  was  the  property  of 
Scott. 

Now  see  the  circumstances  of  the  transaction.  Scott  was  clerk 
to  Roose,  at  a  small  weekly  salary.  It  may  be  that  in  consider- 
ation of  an  increase  to  that  salary,  Roose  might  make  it  a  condi- 
tion that  Scott  worded  this  insurance  on  his  life,  and  that  it  was 
intended  that  if  Roose  went  to  the  company  and  made  advances 
of  money  to  them,  he  might  hold  for  his  own  benefit  the  policy 
so  specified.  He  engages,  as  an  inducement  to  Scott  to  effect 
the  insurance,  that  he  would  advance  Scott's  salary.  This  takes 
place  in  the  end  of  October,  1835.  Having,  by  his  influence 
over  Scott,  effected  the  insurance,  he  obtained  this  policy  by  an 
assignment  on  the  16th  December,  1835,  in  these  words :  "  I 
hereby  assign  all  my  right,  title,  interest,  property,  claim,  and 
demand  of,  in,  and  to  the  within  policy  of  insurance,  and  all 
benefit  to  arise  therefrom,  for  and  in  consideration  of  £  ," 

a  blank  being  left  for  the  consideration.  This  assignment  pur- 
ports to  be  made,  not  upon  previous  contract,  but  bond  fide  for 
valuable  consideration,  for  some  sum  paid  by  the  defendant  to 
the  assignor,  Scott.  Then  we  find  Roose,  who  had  obtained  the 
assignment,  breaking  through  his  engagement  by  suddenly  dis- 
missing Scott  from  his  situation.  It  is  said,  indeed,  that  Scott 
had  been  guilty  of  misconduct  in  conducting  the  defendant's 
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business,  but  that  fact  has  not  been  satisfactorily  shown.  It 
appears  that  Scott  was  in  the  habit  of  transacting  money  mat- 
ters for  the  defendant,  and  making  disbursements  for  him,  and  he 
brings  those  disbursements  into  account.  The  payment  of  Mrs. 
Tench's  money  was  brought  into  account  by  Scott,  and  the  ques- 
tion that  arose  about  it  was  settled  amicably  between  the  parties. 
That  the  policy  was  e£Eected»on  an  arrangement  between  the 
parties  that  J.  Scott  should  receive  an  increase  of  salary,  is  man- 
ifest from  the  statement  contained  in  the  account  accepted  by 
Roose  himself.  It  does  not  appear  from  that  statement  that  it 
was  contemplated  that  Scott  might  not  remain  all  his  life  in  the 
employment  of  Roose. 

Taking  the  transaction  as  it  appears  on  the  face  of  the  state- 
ment, Roose  cannot  now  say,  —  This  was  a  mere  gambling  trans- 
action on  the  life  of  Mr.  Scott,  and  I  am  to  have  this  sum  without 
regard  to  the  condition  on  the  part  of  Scott,  and  I  am  to  claim 
the  money  now  in  the  hands  of  the  court,  in  opposition  to  the 
policy  of  what  is  the  law  in  England,  and  by  a  contrivance  pro- 
hibited by  the  terms  of  the  policy,  which  is  now  before  the 
court,  against  the  party  in  whose  name  the  insurance  is  effected. 
I  therefore  think  the  demand  of  Scott's  executor,  the  present 
plaintiff,  to  have  this  money  now  in  the  hands  of  the  court,  as  a 
stake-holder,  allowing  all  payments  made  by  Roose  and  extra 
advance  of  Scott's  salary,  to  be  maintainable.  On  these  terms 
I  think  the  plaintiff  should  have  the  money  lodged  in  court  by 
the  insurance  company.  As  to  the  question  of  costs,  Scott's 
executor,  before  the  filing  of  the  bill,  offered  to  make  to  the  de- 
fendant those  allowances  to  which  the  court  consider  him  enti- 
tled. That  offer  was  not  attended  to.  What  has  been  Roose's 
conduct?  It  was  an  important  feature  in  this  case  to  show 
whether  or  not  there  had  been  a  pecuniary  consideration  for  this 
assignment.  It  is  charged  in  the  bill  that  this  deed  (for  it  is  a 
deed)  was  filled  up  by  Roose  for  £50,  to  give  a  color  to  this 
assignment ;  Roose  in  his  answer  does  not  give  any  further  state- 
ment thereon.  It  appears  to  be  the  truth  that  no  sum  was  men- 
tioned in  the  assignment.  A  more  uncandid  answer  than  this 
cannot  be  supposed.  When  Roose  produced  the  policy  to  raise 
money,  and  for  payment,  it  is  proved  incontestably  that  it  bore 
a  consideration  of  £50  in  writing,  introduced  into  the  document. 
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There  is  a  plain  erasure  in  that  part  of  the  instrument ;  there- 
fore the  court  must  give  credit  to  the  witnesses  upon  tSat  point. 
It  appears  that,  for  his  own  purposes,  Mr.  Roose  deals  with  this 
assignment  as  he  pleases,  introducing  a  consideration  when  he 
wants  to  raise  money  on  the  policy,  and  erasing  it  when  he  comes 
here  into  court,  in  order  to  meet  such  a  case  as  he  would  have 
had  to  answer  here,  had  he  left  it  inserted.  It  is  therefore  my 
opinion  that  the  true  interest  in  this  money  is  in  the  plaintiff,  and 
that  the  plaintiff  must  have  the  relief  he  seeks,  and  that  Roose 
must  pay  the  costs  of  this  suit. 

RiCHAEDS,  B.  It  appears  Mr.  Scott  had  power  to  effect  an 
insurance  on' his  life  for  his  own  benefit.  Roose  had  no  power 
to  effect  an  insurance  on  the  life  of  Scott  with  this  company. 
Under  these  circumstances  Mr.  Roose's  case  is,  that  not  being 
entitled,  by  the  express  stipulation  of  the  company,  to  effect  an 
insurance  on  Scott's  life,  he  having  no  interest  therein,  he  con- 
cocted a  fraud  on  the  company,  and  induced  the  company  to 
permit  an  insurance  to  be  effected  on  Scott's  life,  for  his  benefit 
in  fact,  though  not  apparently  or  so  expressed ;  and  he  says, 
that  having  effected  such  an  object,  he  is  entitled  to  the  benefit 
of  an  agreement  alleged  to  be  entered  into  between  J.  Scott  and 
himself.  If  he  in  a  clear  manner  established  such  an  agreement 
to  have  been  entered  into,  I  will  not  say  that  the  court  would 
interfere  at  all,  but  would  leave  the  parties  to  their  legal  rights 
as  against  the  insurance  company  or  each  other.  But  where  such 
an  agreement  is  relied  on,  for  the  purpose  of  turning  the  person 
so  circumstanced  out  of  court,  I  would  expect  very  satisfactory 
proof  of  it.  I  think  it  safest  to  go  by  the  documents  common 
in  the  case,  as  to  which  no  possible  controversy  can  arise.  Now, 
first,  we  have  the  policy ;  annexed  to  that  is  a  stipulation,  in 
the  very  teeth  of  the  case  the  defendant  makes,  and  in  respect 
of  which  he  claims  the  benefit  of  the  policy.  What  was  the 
defendant's  case  after  the  death  of  Scott  ?  It  is  alleged  that  he 
had  paid  £50  for  the  policy,  and  got  an  assignment  of  it;  and 
not  merely  is  it  alleged,  but  on  the  faith  of  such  a  case  the  de- 
fendant induced  a  person  to  lend  him  money.  Mr.  Ramsay 
swears  that  the  defendant  had  stated  to  him  that  he,  the  defend- 
ant, in  consideration  of  £50,  had  got  the  assignment.  What 
was  his  case  formerly  ?      If  the  assignment  were  genuine,  and 


572  IRELAND. 


Scott  V.  Boose. 


the  £50  not  an  interpolation,  it  would  have  been  evidence  of 
what  was  the  agreement  between  the  parties.  But  now  he  re- 
treats, and  sets  up  an  undefined  agreement  of  a  nature  which  I 
cannot  comprehend.  It  is  said  J.  Scott  was  to  have  five  shillings 
a  week  while  employed,  but  that  Roose  might  dismiss  him  im- 
mediately. The  court  would  not  recognize  such  an  agreement 
without  clear  proof  of  it.  Now  such  an  arrangement  has  not 
been  proved.  The  documents  in  the  cause  are  against  it.  Such 
is  not  the  case  that  Roose  always  made.  We  are  not  prevented 
from  interfering  in  this  case  ;  the  money  is  in  court,  lodged 
by  a  consent  order,  giving  the  court  an  express  authority  to 
deal  with  the  money.  We  are  not,  I  say,  to  pay  that  money 
to  the  defendant ;  the  plaintiff  ought  not  to  be  thus  put  out  of 
court. 

I  say  nothing  as  to  the  right  ^of  the  parties  here  to  speculate  on 
gambling  policies.  How  far  that  is  against  common  law  I  shall 
not  pronounce,  but  I  think  it  against  public  policy  that  a  master 
should  be  allowed  to  insure  the  life  of  his  dependent  servant.  I 
think  it  not  good  policy  that  a  person  in  the  situation  of  this  de- 
fendant should  be  permitted  to  enter  into  a  gambling  speculation 
on  the  life  of  a  worn  out  man,  dependent  for  his  very  existence 
upon  the  defendant.  I  express  no  decided  opinion,  however,  on 
this  question.  But  as  to  the  question  of  costs,  I  should  be  sorry 
to  think  the  court  coerced  by  authorities  to  award  costs  to  a  party 
who  has  dealt  so  uncandidly  ;  especially  (and  it  is  painful  to  me 
to  refer  to  this  part  of  the  case)  to  a  party  who  has  given  so  in- 
correct a  statement.  His  statement  in  his  answeV  to  the  original 
bill  is  perfectly  unfounded.  Because  if  this  gentleman  produced 
the  instrument  with  the  assignment  for  £50  indorsed,  and  repre- 
sented that  to  be  the  sum  for  which  that  assignment  has  been 
obtained,  that  goes  against  his  statement  in  his  answer.  That 
fact  is  indeed  denied ;  but  when  closely  interrogated,  he  says 
there  was  a  blank  left,  but  that  it  had  subsequently  been  filled 
up  with  pencilling  ;  and  we  have  then  two  gentlemen  of  probity 
saying,  that  when  presented  to  them,  the  blank  had  been  filled 
up  with  ink.  I  should  be  sorry  to  think  that  the  court  could  not 
deal  with  the  costs  according  to  the  demerits  of  the  party. 

As  to  the  costs  of  taking  the  account,  that  admits  of  another 
consideration. 
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Mr.  Brewster,  Q.  C,  proposed,  that  as  the  items  of  the  court 
were  so  small,  it  might  be  settled  -without  going  into  the  office, 
which  was  acceded  to. 

RiCHAEDS,  B.  The  sum  paid  by  the  defendant  may  be  com- 
puted by  the  register,  and  deducted  from  the  costs. 


ENGLAND. 

Ross  vs.  Beadshaw. 

(1  Wm.  Black.  312.    King's  Bench,  N.  P.  Trinity  Term,  1760.) 

Concealment  of  circumstances  on  a  life  insurance  are  not  so  fatal,  if  the  life  be  warranted 
good,  as  if  it  be  a  common  insurance,  i.  e.  without  warranty. 

Action  on  policy  of  insurance  on  the  life  of  Sir  James  Ross, 
for  one  year,  commencing  22d  of  October,  1759,  with  warranty 
from  the  insured  that  Sir  James's  was  then  a  good  life.  Sir 
James  had  received  a  wound  at  the  battle  of  La  Feldt,  in  1747, 
in  his  loins,  which  had  occasioned  a  partial  relaxation  or  palsy,  so 
that  he  could  not  retain  his  urine  or  faeces,  which  circumstance 
was  not  mentioned  to  the  insurers  at  the  time  of  the  insurance. 
At  eleven  months'  end,  Sir  James  died  of  a  malignant  fever. 

Lord  Mansfield  gave  it  in  charge  to  the  jury,  that  there  was 
a  distinction  between  a  common  insurance  and  one  with  warranty. 
That  the  concealment  of"  many  circumstances  will  vitiate  the 
first,  which  will  not  vitiate  the  second ;  because,  in  the  second, 
the  insured  takes  it  upon  him  to  prove,  in  case  of  death,  that 
cestuy  que  vie  was  in  a  general  good  state  of  health.  And  it  ap- 
pearing by  many  witnesses,  that  the  consequences  of  Sir  James's 
wound  were  inconvenient  only,  and  not  dangerous  to  his  life  at 
the  time  of  the  insurance,  the  jury  found  a  verdict  for  the  plain- 
tiff. 

Note.  —  This  case  is  more  fully  reported  in  Marsh.  Ins.  770  (ed.  1808); 
Park's  Ins.  649  (ed.  1817).  There  Lord  Mansfield  is  reported  to  have  said: 
"Where  an  insurance  is  upon  a  representation,  every  material  circumstance 
should  be  mentioned;  such  as  age,  way  of  lite,  &c.  But  where  there  is  a  war- 
ranty, then  nothing  need  be  told;  but  it  must,  ingeneral,  be  proved,  if  litigated, 
that  the  life  was  in  fact  a  good  one;  and  so  it  may  be,  though  he  had  a  particu- 
lar infirmity.  The  only  question  is,  whether  he  was  in  a  reasonably  good  state 
of  health,  and  such  a  life  as  ought  to  be  insured  on  common  terms."  So  where 
a  policy  contained  a  warranty  that  A  B  was  in  good  health  when  the  policy 
was  underwritten;  and  it  appeared  in  evidence,  that  though  he  was  troubled 
■with  spasms  and  cramps  from  violent  fits  of  the  gout,  he  was  in  as  good  a  state 
of  health  when  that  policy  was  underwritten,  as  he  had  enjoyed  for  a  long 
time;  Lord  Mansfield  told  the  jury  that  "such  a  warranty  could  never  mean 
that  a  man  has  not  in  him  the  seeds  of  some  disorder.  We  are  all  born  with 
the  seeds  ol  mortality  in  us.     A  man  subject  to  the  gout  is  a  life  capable  of 
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being  insured,  if  he  has  no  sickness  at  the  time  to  make  it  an  unequal  con- 
tract." Verdict  for  the  plaintiff.  Willes  v.  Poole,  lb.  771 ;  lb.  650.  —  Note  by 
original  Reporter. 

The  meaning  of  this  case  is  simply  this :  that  where  a  policy  is  issued  upon 
the  faith  of  answers  given  to  the  written  or  printed  questions  there  must  be  a 
full  disclosure  of  all  material  facts  of  which  inquiry  is  made;  and  any  conceal- 
ment in  such  case  will  be  fatal  to  the  insured.  But  where  a  warranty  is  made 
to  the  effect  simply  that  the  party  is  in  good  health,  it  is  only  necessary  that 
this  should  be  true,  and  the  party  need  not  state  that  which  does  not  affect 
the  risk.  In  fact,  it  is  simply  a  question  of  the  proper  construction  to  be  placed 
upon  the  warranty,  which  may  or  may  not  cover  the  fact  not  stated.  If  the 
warranty  covers  the  fact,  then  it  must  be  truly  disclosed,  whether  material  or 
not;  but  if  there  be  no  warranty,  it  is  only  necessary  that  all  material  facts 
should  be  disclosed. 

In  the  rigid  rules  pertaining  to  warranties  in  the  law  of  insurance,  the  fact 
is  sometimes  overlooked  that  these  are  to  be  strictly  construed.  The  mere  fact 
that  there  is  a  warranty  in  the  policy  does  not  require  that  everything  should 
be  disclosed,  but  only  that  everything  which  the  warranty,  when  strictly  con- 
strued, applies  to  should  be  truly  stated.  The  above  case  and  the  decision  in 
Life  Association  of  Scotland  v.  Foster,  ante,  p.  520,  are  forcible  illustrations  of 
this  principle. 


Aveson  vs.  Lord  Kinnaied  &  others. 

(6  East,  188.     King's  Bench,  February,  1805.) 

Declarations.  —  In  an  action  by  the  husband  upon  a  policy  on  the  life  of  his  wife,  declara- 
tions by  the  wife  made  by  her  when  lying  in  bed  apparently  ill,  stating  the  bad  state  of 
her  health  at  the  period  of  her  going  to  M.,  {whither  she  went  a  few  days  before  in  order 
to  be  examined  by  a  surgeon,  and  to  get  a  certificate  from  him  of  good  health  preparatory 
to  making  the  insurance, )  down  to  that  time,  and  her  apprehensions  that  she  could  not 
live  ten  days  longer,  by  which  time  the  policy  was  to  be  returned,  are  admissible  in  evi- 
dence to  show  her  own  opinion,  who  best  knew  the  fact,  of  the  ill  state  of  her  health  at 
the  time  of  effecting  the  policy,  which  was  on  a  day  intervening  between  the  time  of  her 
going  to  M.  and  the  day  on  which  such  declarations  were  made.  And  particularly  after 
the  plaintiff  had  called  the  surgeon  as  a  witness  to  prove  that  she  was  in  a  good  state  of 
health  when  examined  by  him  at  M.,  — his  judgment  being  formed  in  part  from  the  satis- 
factory answers  given  by  her  to  his  inquiries. 

This  was  an  action  on  a  policy  of  insurance,  dated  22d  Novem- 
ber, 1802,  whereby  the  defendants,  for  a  certain  consideration, 
insured  the  life  of  the  plaintiff's  wife,  then  warranted  in  good 
health,  and  of  the  description  set  forth  in  a  certain  certificate 
signed,  &c.,  and  dated  the  9th  of  November,  1802,  and  engaged 
to  pay  to  the  plaintiff  £1500  within  three  months  after  her  death ; 
and  the  plaintiff  averred  that  she  died  on  the  29th  of  April,  1803. 
The  defendant  pleaded :  1st,  That  the  plaintiff's  wife  was  not  in 
good  health,  nor  of  the  description  set  forth  in  the  said  certificate 
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at  the  time  of  making  the  policy ;  and  2dly,  Negativing  the  plain- 
tiff's averments  that  she  was  in  good  health,  and  not  afflicted  with 
any  disorders  tending  to  shorten  life.  On  these,  issues  were 
taken.  And  at  the  trial  before  Graham,  B.,  at  the  last  Lan- 
caster assizes,  the  question  was  on  the  truth  of  the  warranty  ;  and 
amongst  much  other  evidence,  which  went  principally  to  show 
the  general  good  state  of  the  wife's  health  and  that  she  was  not 
habituated  to  hard  drinking,  the  plaintiff  called  the  surgeon  from 
whom  he  had  obtained  the  certificate  of  his  wife's  health  on  the 
9th  of  November,  1802,  who  swore  positively  to  his  belief  of  her 
good  health  on  that  day,  though  before  a  stranger  to  her ;  and 
stated  that  he  observed  her  very  minutely  on  that  account,  and 
formed  his  opinion  from  an  examination  of  her  general  appear- 
ance, her  pulse,  complexion,  and  other  circumstances,  and  prin- 
cipally from  the  satisfactory  answers  she  gave  to  his  inquiries. 
On  the  part  of  the  defendants  much  evidence  was  given  to  show 
that  the  plaintiff's  wife  was  in  a  settled  habit  of  immoderate 
drinking,  so  as  to  have  affected  her  health  at  the  time  of  the  in- 
surance, and  rendered  her  life  not  insurable.  The  principal  ques- 
tion, however,  arose  on  the  evidence  of  one  Susannah  Lees,  who, 
being  an  intimate  acquaintance  of  Mrs.  Aveson,  called  acciden- 
tally upon  her  in  November,  1802,  soon  after  her  return  from 
Manchester,  where  she  went  to  obtain  the  certificate  of  her  health, 
on  which  the  policy  was  afterwards  effected,  and  found  her  in  bed 
at  eleven  o'clock  in  the  forenoon.  Mrs.  Aveson  then  said  she  was 
very  poorly ;  that  she  had  been  to  Manchester  the  Tuesday  be- 
fore, and  that  her  husband  had .  been  insuring  her  Hfe  ;  that  she 
was  not  well  when  she  went.  And  she  spoke  in  a  faint  way.  It 
was  then  objected  by  the  plaintiff's  counsel  that  what  she  said 
was  not  evidence  ;  but  the  learned  judge  admitted  the  evidence, 
considering  that  what  the  surgeon  called  on  the  part  of  the  plain- 
tiff had  sworn  as  to  the  state  of  health  of  Mrs.  Aveson  was  in  a 
great  measure  founded  on  her  answers  to  his  inquiries,  and  as  in 
general  any  opinion  of  the  state  of  health  of  a  person  must  partly 
be  formed  on  the  account  which  such  person  gives  of  his  com- 
plaints. The  witness  proceeded  to  state  that  Mrs.  Aveson  then 
told  her  "  that  she  was  poorly  when  she  went  to  Manchester, 
and  not  fit  to  go.  That  it  would  be  ten  days  before  the  policy 
could  be  returned,  and  she  was  afraid  she  could  not  live  till  it 
was  made,  and  then  her  husband  could  not  get  the  money.     The 
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■whole  case  was  afterwards  left  to  the  jury,  whether  from  the  evi- 
dence of  Mrs.  Aveson's  habit  of  excessive  drinking,  as  proved  by 
the  defendants'  witnesses,  they  were  satisfied  that  at  the  time  of 
the  insurance  the  mischief  was  actually  done,  and  her  condition 
then  radically  impaired,  so  as  not  to  be  a  good  life  within  the 
meaning  of  the  warranty  :  and  the  jury  being  of  that  opinion 
found  a  verdict  for  the  defendants.  A  rule  nisi  was  obtained  in 
Michaelmas  term  last  for  setting  aside  the  verdict  and  granting 
a  new  trial :  1st.  On  the  ground  of  a  supposed  misdirection  of  the 
learned  judge  to  the  jury,  that  if  they  thought  that  at  the  time 
the  insurance  was  effected  the  immoral  habit  of  the  wife  in  exces- 
sive drinking  was  so  rooted  in  her  as  to  endanger  her  life  by  its 
probable  continuance,  and  this  was  known  to  the  plaintiff  at  the 
time,  it  would  avoid  the  insurance.  But  this  ground  was  after- 
wards disavowed  and  removed  by  the  report.  2d.  On  the  ground 
that  the  evidence  of  Susannah  Lees,  as  to  the  conversation  which 
Mrs.  Aveson  held  with  her,  was  improperly  admitted,  being  no 
more  than  evidence  of  hearsay  of  the  wife  against  her  husband. 

Park,  Topping  ^  Wood  now  showed  cause  against  the  rule 
on  the  second  ground  of  objection.  The  evidence  of  what  the 
wife  said  recently  after  the  insurance  of  her  life  was  effected  was 
admissible  both  in  respect  of  the  circumstances  under  which  it 
was  said,  and  in  answer  to  other  evidence  of  the  same  kind 
brought  forward  by  the  plaintiff.  1st.  The  subject  of  insurance 
being  her  own  life,  and  the  question  affecting  her  own  state  of 
health,  of  which  no  one  could  have  so  competent  a  knowledge 
as  herseK,  whatever  was  said  by  her  on  that  subject,  at  times 
and  under  circumstances  when  collusion  could  not  be  suspected, 
formed  part  of  the  res  gestae  of  the  subject  of  inquiry,  and  was 
substantially  put  in  issue  by  the  several  traverses.  The  partic- 
ular expressions  were  used  by  the  wife  recently  after  the  insur- 
ance effected,  when  she  was  lying  in  bed  at  an  unseasonable  hour 
of  the  day,  apparently  very  ill,  and  her  voice  faint.  The  answers 
given  by  Mrs.  Aveson  to  the  witness's  inquiries  are  explanatory 
of  the  situation  she  was  found  in,  and  the  appearance  of  illness 
exhibited  by  her,  and  are  naturally  connected  with  the  transac- 
tion. The  witness  did  not  go  there  to  entrap  her,  nor  had  any 
knowledge  of  the  policy  having  been  effected  when  she  called. 
When  an  act  is  done  to  which  it  is  necessary  to  ascribe  a  mo- 
tive, it  is  always  considered  that  what  is  said  at  the  time  from 
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whence  the  motive  may  be  collected  is  part  of  the  fact,  part  of 
the  res'ffestce.  As  where  the  question  is,  whether  a  trader  or- 
dered himself  to  be  denied  when  at  home,  or  left  his  house  in 
order  to  delay  creditors ;  what  he  said  at  the  time  of  the  act 
must  necessarily  be  admitted  to  explain  it,  though  not  what  he 
said  at  another  time.  Ambrose  v.  Vlendon^  and  Bateman  v. 
Bailey?  2dly.  The  evident  of  the  surgeon  who  examined  Mrs. 
Aveson  and  furnished  the  certificate  was  given  by  the  plaintiff 
as  to  the  state  of  her  health ;  which  knowledge,  being  a  stranger 
to  her  before,  he  must  have  in  part,  if  not  principally,  collected 
from  what  she  said  to  him  ;  and  consequently  what  she  said  to 
others  on  the  same  subject  must  equally  be  evidence  ;  and  the 
rather,  indeed,  because  not  said  to  answer  any  professed  purpose 
at  the  time. 

Cockell,  Sergt.,  Scarlett  ^  Richardson,  in  support  of  the 
rule.  The  rule  was  established  in  Bex  v.  CUviger,^  that  the  dec- 
larations of  husband  and  wife  cannot  be  received  in  evidence 
against  each  other  either  civilly  or  criminally,  nor  even  if  they 
have  a  tendency  only  to  criminate  each  other.  Now  here  the 
wife's  declarations  had  a  manifest  tendency  to  show  her  husband 
guilty  of  a  fraud.  Lord  EUenborough  and  Grose,  J.,  observed, 
that  in  the  case  cited  the  question  put  to  the  wife  went  directly 
to  criminate  the  husband.  But  Ashurst,  J.,  said  in  that  case, 
that  the  objection  was  not  confined  merely  to  cases  where  the 
husband  or  wife  are  directly  accused  of  any  crime,  but  extended 
even  to  collateral  cases  where  their  evidence  tends  that  way. 
Neither  can  it  make  any  difference  that  the  cause  of  action  is 
in  respect  of  the  wife  ;  for  even  where  the  action  was  brought 
by  the  husband  in  right  of  his  wife,  her  declarations  could  not 
be  given  in  evidence  to  show  that  he  was  not  entitled  to  recover. 
Alhan  ^  others  v.  Pritchett.^  The  rule  of  law  is  general,  and 
extends  even  to  cases  where  the  wife  is  afterwards  divorced  from 
her  husband.^  [Lord  Ellbnboeough,  C.  J.  That  goes  on  the 
ground  that  the  confidence  which  subsisted  between  them  at  the 
time  shall  not  be  violated  in  consequence  of  any  future  separa- 
tion.] So  neither  shall  it  be  violated  after  her  death,  for  the 
reason  of  the  rule  is  general,  to  preserve  the  peace  of  families ; 

1  Rep.  temp.  Hardw.  267.  25  Term  Kep.  512. 

*  2  Term  Rep.  263.  *  6  Term  Rep.  680. 

6  Peake's  L.  of  Evid.  174  ;  App.  44,  edit,  of  1804. 
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and  the  question  must  be,  wkether  it  were  evidence  at  the  time. 
But  the  effect  of  the  evidence  here  is  to  make  her  violate  the 
confidence  which  subsisted  between  them  at  the  time.  In  Moti- 
roe  V.  Twistleton,^  which  was  assumpsit  for  the  board  and  lodging 
of  the  defendant's  infant  child,  Lord  Alvanley  said  that  a  wife 
shall  not  reveal  matters  of  confidence  imparted  to  her  by  her 
husband.  [Lord  Ellenboeough.  I  doubt  whether  what  Lord 
Alvanley  there  said  was  meant  by  him  to  be  applied  to  the  cir- 
cumstances of  that  case  ;  for  it  is  generally  considered  that  mat- 
ters of  domestic  concern  are  intrusted  to  the  wife ;  I  rather 
consider  him  to  have  mentioned  it  as  general  doctrine,  that  trust 
and  confidence  between  man  and  wife  shall  not  be  betrayed,  and 
as  such  it  is  sound  doctrine.]  But  independent  of  the  objection 
to  the  evidence  as  coming  from  the  plaintifE's  wife,  it  is  open  to 
the  general  objection  of  hearsay  evidence ;  much  of  it  at  least 
being  no  part  of  the  res  gestce,  as  it  is  said  to  be.  Her  reason 
for  being  found  in  bed  at  the  time,  that  she  was  then  unwell, 
might  perhaps  be  admissible  as  a  declaration  accompanying  an 
act ;  but  what  happened  at  Manchester,  the  motives  of  herself 
and  her  husband  in  going  there,  and  how  she  was  at  that  time, 
and  her  future  apprehensions  concerning  the  policy,  were  no  part 
of  the  res  gestce,  nor  capable  of  being  proved  by  hearsay.  Dec- 
larations by  the  wife  upon  her  elopement  from  her  husband,  ac- 
cusing him  of  misconduct,  could  not  be  given  in  evidence  against 
him  in  an  action  against  the  adulterer ;  and  yet  the  character  of 
the  wife  and  husband  are  as  much  implicated  in  the  inquiry  of 
damages  there  as  the  health  of  the  wife  was  in  this  case.  [Lord 
Ellenboeotjgh.  It  is  not  so  clear  that  her  declarations  made 
at  the  time  would  not  be  evidence  under  any  circumstances.  If 
she  declared  at  the  time  that  she  fled  from  immediate  terror  of 
personal  violence  from  the  husband,  I  should  admit  the  evidence  ; 
though  not  if  it  were  a  collateral  declaration  of  some  matter 
which  happened  at  another  time.  His  lordship  also  referred  to 
the  case  of  Thompson  v.  Trevannion,  Skin.  402,  where,  in  an 
action  by  the  husband  and  wife  for  wounding  the  wife.  Lord  C. 
J.  Holt  allowed  what  the  wife  said  immediately  upon  the  hurt 
received,  and  before  she  had  time  to  devise  anything  for  her  own 
advantage,  to  be  given  in  evidence  as  part  of  the  res  ffestee.] 

1  Peake's  Law  of  Evidence,  App.  44,  ed.  of  1804. 
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With  respect  to  the  examination  of  the  surgeon  laying  a  ground 
for  letting  in  this  evidence,  the  two  cases  are  very  dissimilar. 
The  opinion  of  a  medical  man  upon  the  state  of  a  person's  health, 
which  is  the  object  of  inquiry,  is  evidence  per  se  from  the  neces- 
sity of  the  case  ;  therefore  the  grounds  of  his  opinion  are  collat- 
erally let  in  as  evidence  also,  in  which  light  only  the  answers  of 
the  wife  to  his  inquiries  become  examinable.  And  there  is  less 
ground  for  suspicion  of  the  truth  of  such  answers  given  to  a  pro- 
fessional man,  whose  advice  is  presumed  to  be  asked  with  a  view 
to  be  acted  upon,  and  where  the  party  therefore  has  a  direct  per- 
sonal interest  to  answer  truly,  than  where  loose  conversations  are 
held  with  other  persons,  from  which  no  consequence  is  expected 
to  ensue.  Besides,  no  objection  was  made  to  his  evidence  ;  and 
therefore  if  her  answers  to  him  were  improperly  received  in  evi- 
dence, that  would  not  be  ground  for  receiving  other  evidence, 
which  was  objected  to. 

Lord  Ellenboeough,  C.  J.  This  case  has  been  argued  with 
greater  scope  than  the  immediate  question  we  have  to  decide  ap- 
pears to  warrant.  No  confidence  has  been  violated  ;  nothing  ex- 
tracted from  the  bosom  of  the  wife  which  was  confided  there  by 
the  husband  ;  but  the  question  being,  what  was  the  state  of  her 
own  health  at  a  certain  period,  a  witness  has  been  received  to 
relate  that  which  has  always  been  received  from  patients  to  ex- 
plain, her  own  account  of  the  cause  of  her  being  found  in  bed  at 
an  unseasonable  hour  with  the  appearance  of  being  ill.  She  was 
questioned  as  to  her  bodily  infirmity.  She  said  it  was  of  some 
duration  ;  several  days.  She  assigned  her  going  to  Manchester 
as  a  period  when  she  was  laboring  much  under  the  disorder. 
Then  if  inquiries  of  patients  by  medical  men  with  the  answers 
to  them  are  evidence  of  the  state  of  health  of  the  patient  at  the 
time,  this  must  be  evidence.  What  were  the  complaints,  what 
were  the  symptoms,  what  the  conduct  of  the  parties  themselves 
at  the  time,  are  always  received  in  evidence  upon  such  inquiries, 
and  must  be  resorted  to  from  the  very  nature  of  the  thing.  The 
substance  of  the  whole  conversation  was  that  the  wife  had  been 
ill  at  least  from  the  9th  of  November,  when  she  was  examined 
by  the  surgeon  and  certified  to  be  in  good  health,  down  to  the 
day  when  the  conversation  took  place,  and  those  appearances 
were  exhibited  to  the  witness  ;  and  in  that  view  I  think  the  evi- 
dence was  unexceptionable.      It  was  also  evidence  in  another 
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point  of  view.  For  if  the  plaintiff  produced  the  surgeon  as  a 
witness,  to  show,  from  his  examination  of  the  wife  and  what  she 
told  him,  that  she  was  in  a  good  state  of  health  and  an  insurable 
life  on  the  9th  of  November,  this  was  but  a  sort  of  cross-exam- 
ination as  it  were  of  the  same  witness,  to  show,  from  what  she 
had  said  of  herself  to  another  person,  that  she  was  not  really 
well  when  she  told  the  surgeon  so  on  that  day.  One  who  was 
an  attesting  witness  to  the  supposed  execution  of  a  bond  died, 
and  after  his  death  an  action  was  brought  on  the  bond,  and  his 
handwriting  was  proved ;  but  I,  then  of  counsel  for  the  defend- 
ant, was  permitted  by  Mr.  Justice  Heath  to  give  in  evidence  that 
the  attesting  witness  had  in  his  dying  moments  begged  pardon 
of  Heaven  for  having  been  concerned  in  forging  the  bond  ;  and  I 
was  permitted  so  to  do  on  the  authority  of  the  case  of  Wright  v. 
Zdttler,^  which  I  cited,  where  similar  evidence  of  a  dying  con- 
fession by  the  subscribing  witness  to  a  deed  was  admitted  by 
Lord  C.  J.  Willes,  and  afterwards  approved  by  the  court.  Mr. 
Justice  Heath  admitted  the  evidence  on  the  ground  that  if  the 
subscribing  witness  could  have  been  produced  at  the  trial  to 
prove  his  handwriting  to  the  bond,  inasmuch  as  I  might  have 
cross-examined  him  as  to  the  fact,  so  I  might  also  prove  his  dec- 
laration of  the  fact  in  contradiction  to  the  presumption  of  a  due 
execution  of  the  bond  from  the  proof  of  his  handwriting  as  a 
subscribing  witness.  The  admission  .then  of  the  evidence  in  this 
case  is  free  from  any  imputation  of  breaking  in  upon  the  confi- 
dence subsisting  between  man  and  wife  ;  the  declaration  was 
upon  the  subject  of  her  own  health  at  the  time,  which  is  a  fact 
of  which  her  own  declaration  is  evidence ;  and  that,  too,  made 
unawares,  before  she  could  contrive  any  answer  for  her  own  ad- 
vantage and  that  of  her  husband,  and  therefore  falling  within 
the  principle  of  the  case  in  Skinner,  which  I  have  alluded  to. 

Grose,  J.  It  is  proper  to  consider  what  the  question  was  and 
what  was  meant  to  be  proved  by  the  declarations  of  the  wife. 
The  question  in  the  cause  was  concerning  her  state  of  health  at 
the  time  of  the  insurance  effected,  and  in  order  to  ascertain  that, 
it  became  material  to  inquire  what  the  state  of  her  health  was  be- 
tween the  time  of  her  first  examination  by  the  surgeon  and  the 
time  when  she  was  seen  by  the  witness  who  conversed  with  her. 

1  3  Burr.  1255. 
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The  first  question  put  the  witness  was,  in  what  situation  she  found 
Mrs.  Aveson  when  she  called  ?  The  answer  was,  in  bed.  To  that 
there  could  be  no  objection.  The  next  question  was,  why  was  she 
in  bed  ?  Now  who  could  possibly  give  so  good  an  account  of  that 
as  the  party  herseK  ?  It  is  not  only  good  evidence,  but  the  best 
evidence  which  the  nature  of  the  case  afforded.  It  is  true  that 
she  added  something  about  the  insurance  of  her  life  in  the  course 
of  explaining  what  the  state  of  her  health  really  was  at  the  time, 
but  the  whole  taken  together  is  evidence  to  show  what  her  own 
opinion  of  her  health  was  at  the  time  of  the  insurance ;  and  on 
that  ground  I  think  it  was  evidence.  But  I  also  think  the  evi- 
dence was  properly  admitted  on  the  other  ground  stated  by  my 
lord.  For  she  had  been  examined  by  the  surgeon  as  to  her  state 
of  health  on  the  9th  of  November,  and  the  surgeon  was  called  as 
a  witness  by  the  plaintiff  to  prove  what  in  his  judgment  was  the 
state  of  her  health  when  he  examined  her,  which  judgment  was  of 
course  formed  in  part  from  her  answers  to  his  inquiries.  Then 
her  subsequent  declarations  were  evidence  to  show  that  in  truth 
she  was  not  in  the  state  at  the  time  which  she  represented  herself 
to  be  in  to  him.  In  strictness  such  declarations  are  admissible,  not 
so  much  as  evidence  of  confession  of  the  wife  against  her  husband, 
as  of  the  actual  state  of  her  health  in  her  own  opinion  at  the  time. 
But  in  getting  at  this  opinion  it  is  impossible  to  help  particular 
expressions  mingling  with  it  and  coming  out  from  the  witness  to 
explain  that  fact,  which  are  not  evidence  of  the  particular  facts 
alluded  to.  But  they  were  not  tendered  or  received  as  evidence 
of  such  particular  facts. 

Lawrence  J.  I  am  of  the  same  opinion.  One  ground  of  ob- 
jection is,  that  the  account  given  by  the  wife  to  Susannah  Lees 
went  to  criminate  her  husband,  by  showing  him  guilty  of  a  fraud; 
but  that  does  not  follow,  for  it  is  only  the  conception  of  the  wife 
that  if  she  died  before  the  policy  was  returned,  her  husband  would 
lose  the  benefit  of  it.  She  did  not  mean  to  criminate,  nor  did  she 
appear  to  conceive  that  she  was  criminating  either'  herself  or  her 
husband  by  that  expression.  As  to  the  general  ground  of  objec- 
tion to  the  evidence  as  hearsay ;  it  is  in  every  day's  experience  in 
actions  of  assault  that  what  a  man  has  said  of  himself  to  his  sur- 
geon is  evidence  to  sho;w  what  he  suffered  by  reason  of  the  assault. 
The  wife  was  found  in  bed  at  an  unusual  time,  she  complained  of 
iUness,  and  naturally  answered  her  friend's  inquiries  by  describing 
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how  long  her  health  had  been  bad,  and  she  carried  it  to  a  pe- 
riod antecedent  to  her  examination  by  the  surgeon  at  Manchester. 
In  order  to  know  whether  she  were  in  a  good  state  of  health  on 
the  day  of  the  insurance,  it  was  material  to  ascertain  what  the 
state  of  her  health  was  both  before  and  after  that  day.  If  what 
she  said  to  Susannah  Lees  were  not  evidence  against  her  husband, 
then  what  she  said  to  the  surgeon  could  not  be  evidence  for  him ; 
yet  the  testimony  of  the  surgeon  was  brought  forward  by  the 
plaintiff  in  order  to  show  that  the  woman  was  an  insurable  life  at 
the  time.  The  plaintiff  had  therefore  made  it  evidence  by  his 
own  examination  of  the  surgeon.  And  if  that  were  evidence  when 
making  for  him,  the  same  sort  of  examination  could  not  cease  to 
be  evidence  because  it  turned  against  him.  But  even  if  every- 
thing said  by  the  woman  were  struck  out  on  the  one  side,  and  the 
evidence  of  the  surgeon  founded  on  his  examination  of  her  and 
her  answers  to  his  inquiries  on  the  other  side,  there  would  still  be 
abundant  evidence  to  show  that  this  verdict  was  right. 

Mule  discharged. 
Le  BLAifC,  J.,  was  absent  from  indisposition. 


Kelly  vs.  Solaei. 

(9  Mees.  &  W.  54.    Exchequer,  November,  1841.) 

Mistake.  — Money  paid  by  the  plaiotifi  to  the  defendant  (on  a  life  policy)  under  a  bond  Jide 

forgettnlness  of  facts  which  disentitled  the  defendant  to  receive  it,  may  be  recovered  back 

in  an  action  for  money  had  and  received. 
It  is  not  sufficient  to  preclude  a  party  from  recovering  money  paid  by  him  under  a  mistake 

of  fact,  that  he  had  the  means  of  knowledge  of  the  fact ;  unless  he  paid  it  intentionally 

not  choosing  to  investigate  the  fact. 

Assumpsit  for  money  paid,  money  had  and  received,  and  on  an 
account  stated.  Plea,  non-assumpsit.  At  the  trial  before  Lord 
Abinger,  C.  B.,  at  the  London  Sittings  after  Trinity  term,  it 
appeared  that  this  was  an  action  brought  by  the  plantiff,  as  one 
of  the  directors  of  the  Argus  Life  Assurance  Company,  to  recover 
from  the  defendant,  Madame  Solari,  the  sum  of  £197  10s.  al- 
leged to  have  been  paid  to  her  by  the  company  under  a  mistake 
of  fact,  under  the  f oUovraig  circumstances :  — 

Mr.  Angelo  Solari,  the  late  husband  of  the  defendant,  in  the 
year  1836,  effected  a  policy  on  his  life  with  the  Argus  Assurance 
Company  for  £200.     He  died  on  the  18th  of  October,  1840,  leav- 
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ing  defendant  his  executrix,  not  having  (by  mistake)  paid  the 
quarterly  premuim  on  the  policy,  which  became  due  on  the  3d  of 
September  preceding.  In  November,  the  actuary  of  the  oflSce 
informed  two  of  the  directors,  Mr.  Bates  and  Mr.  Clift,  that  the 
policy  had  lapsed  by  reason  of  the  non-payment  of  the  premium, 
and  Mr.  Clift  thereupon  wrote  on  the  policy,  in  pencil,  the  word 
"  lapsed."  On  the  6th  of  February,  1841,  the  defendant  proved 
her  husband's  will,,.and  on  the  13th  applied  at  the  Argus  Office 
for  the  payment  of  the  sum  of  £1,000,  secured  upon  the  policy  in 
question,  and  two  others.  Messrs.  Bates  and  Clift,  and  a  third 
director,  accordingly  drew  a  cheque  for  £987  10«.,  which  they 
handed  to  the  defendant's  agent,  the  discount  being  deducted  in 
consideration  of  the  payment  being  made  three  months  earlier 
than  by  the  rules  of  the  office  it  was  payable.  Messrs.  Bates  and 
Clift  stated  in  evidence  that  they  had,  at  the  time  of  so  paying  the 
money,  entirely  forgotten  that  the  policy  in  question  had  lapsed. 
Under  these  circumstances  the  lord  chief  baron  expressed  his 
opinion,  that  if  the  directors  had  had  knowledge,  or  the  means 
of  knowledge,  of  the  policy  having  lapsed,  the  plaintiff  could  not 
recover,  and  that  their  afterwards  forgetting  it  would  make  no 
difference ;  and  he  accordingly  directed  a  nonsuit  reserving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the  amount 
claimed. 

Thesiger,  in  the  former  part  of  this  term,  obtained  a  rule  nisi 
accordingly,  or  for  a  new  trial ;  against  which 

Piatt  ^  Butt  now  showed  cause.  It  has  long  been  a  settled 
principle  of  law,  that  a  party  cannot  recover  back  money  which 
he  had  paid  with  full  knowledge,  or  means  of  knowledge,  of  all 
the  circumstances,  although  he  was  not  legally  liable  to  the  pay- 
ment of  it,  if  it  be  not  unconscientious  in  the  other  party  to  re- 
tain it.  That  is  expressly  laid  down  by  Bayley,  J.,  in  Milnes 
V.  Duncan ;  ^  and  the  same  rule  of  law  had  been  previously  recog- 
nized in  Bilbie  v.  Lumley?'  [Paeke,  B.  All  that  that  case 
decides  is,  that  money  paid  with  full  knowledge  of  all  the  facts 
cannot  be  recovered  back  by  reason  of  its  having  been  paid  in 
ignorance  of  the  law.  But  in  the  case  of  Lucas  v.  Worswieh,^  it 
was  held  that  money  may  be  recovered  back  which  was  paid  under 
a  forgetfulness  of  facts  within  the  plaintiff's  knowledge.]     That 

1  6  B.  &  C.  671;  9  D.  &  R.  731.  =  2  East,  469.         »  1  M.  &  Rob.  293. 
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was  not  the  case  of  money  which,  being  paid,  could  in  equity  or 
conscience  be  retained,  since  it  was  a  second  payment  of  the  same 
debt.  But  here  it  was  admitted  that  the  omission  to  pay  the  pre- 
mium was  a  mere  mistake.  [Parkb,  B.  The  important  bear- 
ing of  that  case  is,  that  it  shows  that  although  the  mistake  be  of 
facts  within. the  party's  knowledge,  if  the  money  be  paid  under 
the  influence  of  that  mistake,  it  may  be  recovered  back.]  This 
being  also  added,  that  it  is  not  retainable  in  equity  or  conscience. 
Here  the  defendant  was  an  executrix ;  she  made  the  demand  bond 
fide ;  when  received  the  money  became  assets ;  and  if  she  have 
distributed  it,  she  must  herself,  if  the  plaintiff  succeeds,  be  at  the 
loss  of  it,  for  no  fault  of  hers.  It  was  paid  with  full  means  of 
knowledge  throughout  all  the  stages  of  the  transaction.  Brisbane 
v.  Dacres  ^  is  a  strong  authority  in  favor  of  the  defendant. 

Thesiger  ^  Whateley.  The  real  question  in  such  cases  as  the 
present  has  been,  not  whether  the  party  had  or  has  used  the 
means  of  knowledge  within  his  reach,  but  whether  the  money 
was  paid  under  a  mistake  of  fact  or  of  law.  If  under  a  mistake 
of  fact,  then,  if  nothing  has  subsequently  occurred  to  render  it 
unconscientious  to  recover  it,  it  may  be  recovered  back.  Such 
is  stated  to  be  the  general  rule  of  law  in  Wilkinson  v.  Johnson  ;  ^ 
and  there  is  no  authority  that  the  possession  of  the  means  of  knowl- 
edge, simply,  is  sufficient  to  disentitle  the  party  to  recover  back 
money  paid  by  him  under  immediate  ignorance  of  the  facts. 
Now  forgetfulness  is  immediate  ignorance  of  the  facts.  The 
question  is,  was  the  payment  a  voluntary  payment,  with  knowl- 
edge at  the  time  ?  The  doctrine  that  means  of  knowledge  are 
equivalent  to  knowledge  rests  altogether  on  the  dictum  of  Bayley, 
J.,  in  Milnes  v.  Duncan,  and  is  not  supported  either  by  the  for- 
mer or  subsequent  authorities.  Bilbie  v.  Lumley  proceeded  en- 
tirely on  the  ground  of  the  payment  having  been  made  in  igno- 
rance of  the  law.  In  Ghatfield  v.  Faxton?  Ashurst,  J.,  said, 
that  "  where  a  payment  had  been  made,  not  with  full  knowledge 
of  the  facts,  but  only  under  a  blind  suspicion  of  the  case,  and  it 
was  found  to  have  been  paid  unjustly,  the  party  might  recover  it 
back  again."  That  is  an  expression  which  implies  that  full  knowl- 
edge was  attainable  by  further  investigation.  So,  in  Qox  v. 
Prentice,^  the  plaintiff  had  the  fullest  means  of  knowledge  had  he 

1  5  Taunt.  143.  "  3  B.  &  Cr.  429;  5  D.  &  R.  403. 
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chosen  to  avail  himself  of  them.  In  Lucas  v.  Worgwick,  the 
plaintifiE  was  held  entitled  to  recover,  because  the  money  was  paid 
by  him  under  a  mistake  of  fact  at  the  time,  and  that  is  the  real 
test.  [Lord  Abingek,  C.  B.  This  appears  to  be  like  the  case 
of  a  payment  on  a  balance  of  accounts,  when  it  is  always  taken 
"  errors  excepted ; "  in  such  a  case,  money  paid  on  a  naiscalculation 
of  the  items  may  be  recovergd  back.]  Yet  the  party  there  has 
full  means  of  knowledge,  since  with  a  little  more  care  the  items 
might  have  been  calculated  correctly ;  and  the  same  rule  of  law 
must  apply  to  aU  cases  of  payment  by  mistake.  And  it  is  in 
every  case  unconscientious  to  retain  money  paid  under  a  mistake 
of  fact,  where  the  receiver  knows  that  it  was  not  meant  to  be  paid 
knowingly.  They  cited  also  Bize  v.  Dickaion^  and  Orippg  v. 
Reade,^  and  were  then  stopped  by  the  court. 

Lord  Abingee,  C.  B.  I  think  the  defendant  ought  to  have 
had  the  opportunity  of  taking  the  opinion  of  the  jury  on  the  ques- 
tion whether  in  reality  the  directors  had  a  knowledge  of  the  facts, 
and  therefore  that  there  should  be  a  new  trial,  and  not  a  verdict 
for  the  plaintiff ;  although  I  am  now  prepared  to  say  that  I  laid 
down  the  rule  too  broadly  at  the  trial,  as  to  the  effect  of  their 
having  had  means  of  knowledge.  That  is  a  very  vague  expres- 
sion, and  it  is  difficult  to  say  with  precision  what  it  amounts  to ; 
for  example,  it  may  be  that  the  party  may  have  the  means  of 
knowledge  on  a  particular  subject,  only  by  sending  to  and  ob- 
taining information  from  a  correspondent  abroad.  In  the  case  of 
Bilbie  v.  Lumley,  the  argument  as  to  the  party  having  means  of 
knowledge  was  used  by  counsel,  and  adopted  by  some  of  the 
judges  ;  but  that  was  a  peculiar  case,  and  there  can  be  no  ques- 
tion that  if  the  point  had  been  left  to  the  jury,  they  would  have 
found  that  the  plaintiff  had  actual  knowledge.  The  safest  rule, 
however,  is,  that  if  the  party  makes  the  payment  with  full  knowl- 
edge of  the  facts,  although  under  ignorance  of  the  law,  there 
being  no  fraud  on  the  other  side,  he  cannot  recover  it  back  again. 
There  may  also  be  cases  in  which,  although  he  might  by  investi- 
gation learn  the  state  of  facts  more  accurately,  he  declines  to  do 
so,  and  chooses  to  pay  the  money  notwithstanding ;  in  that  case 
there  can  be  no  doubt  that  he  is  equally  bound.  Then  there  is 
a  third  case,  and  the  most  difficult  one,  where  the  party  had  once 
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a  full  knowledge  of  the  facts,  but  has  since  forgotten  them.  I 
certainly  laid  down  the  rule  too  widely  to  the  jury,  when  I.  told 
them  that  if  the  directors  once  knew  the  facts  they  must  be  taken 
still  to  know  them,  and  could  not  recover  by  saying  that  they 
had  since  forgotten  them.  I  think  the  knowledge  of  the  facts, 
which  disentitles  the  party  from  recovering,  must  mean  a  knowl- 
edge existing  in  the  mind  at  the  time  of  payment.  I  have  little 
doubt  in  this  case  that  the  directors  had  forgotten  the  fact,  other- 
wise I  do  not  believe  they  would  have  brought  the  action ;  but 
as  Mr.  Piatt  certainly  has  a  right  to  have  the  question  submitted 
to  the  jury,  there  must  be  a  new  trial. 

Paeke,  B.  I  entirely  agree  in  the  opinion  just  pronounced 
by  my  lord  chief  baron,  that  there  ought  to  be  a  new  trial.  I 
think  that  where  money  is  paid  to  another  under  the  influence  of 
a  mistake,  that  is,  upon  the  supposition  that  a  specific  fact  is  true, 
which  would  entitle  the  other  to  the  money,  but  which  fact  is  un- 
true, and  the  money  would  not  have  been  paid  if  it  had  been 
known  to  the  payer  that  the  fact  was  untrue,  an  action  will  lie  to 
recover  it  back,  and  it  is  against  conscience  to  retain  it ;  though 
a  demand  may  be  necessary  in  those  cases  in  which  the  party  re- 
ceiving may  have  been  ignorant  of  the  mistake.  The  position 
that  a  person  so  paying  is  precluded  from  recovering  by  laches, 
in  not  availing  himself  of  the  means  of  knowledge  in  his  power, 
seems,  from  the  cases  cited,  to  have  been  founded  on  the  dictum 
of  Mr.  Justice  Bayley,  in  the  case  of  Milnes  v.  Duncan;  and 
with  all  respect  to  that  authority,  I  do  not  think  it  can  be  sus- 
tained in  point  of  law.  If,  indeed,  the  money  is  intentionally 
paid,  without  reference  to  the  truth  or  falsehood  of  the  fact,  the 
plaintiff  meaning  to  waive  all  inquiry  into  it,  and  that  the  person 
receiving  shall  have  the  money  at  all  events,  whether  the  fact  be 
true  or  false,  the  latter  is  certainly  entitled  to  retain  it ;  but  if  it 
is  paid  under  the  impression  of  the  truth  of  a  fact  which  is  untrue, 
it  may,  generally  speaking,  be  recovered  back,  however  careless 
the  party  paying  may  have  been,  in  omitting  to  use  due  diligence 
to  inquire  into  the  fact.  In  such  a  case  the  receiver  was  not  en- 
titled to  it,  nor  intended  to  have  it. 

GxTENEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  With  respect  to  the 
argument,  that  money  cannot  be  recovered  back  except  where  it 
is  imconscientious  to  retain  it,  it  seems  to  me,  that  wherever  it 
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is  paid  under  a  mistake  of  fact,  and  the  party  would  not  have 
paid  it  if  the  fact  had  been  known  to  him,  it  cannot  be  otherwise 
than  unconscientious  to  retain  it.  But  I  agree  that  Mr.  Piatt  has 
a  right  to  go  to  the  jury  again  upon  two  grounds  :  first,  that  the 
jury  may  possibly  find  that  the  directors  had  not  in  truth  forgot- 
ten the  fact ;  and  secondly,  they  may  also  come  to  the  conclusion 
that  they  had  determined  that  they  would  not  expose  the  office 
to  unpopularity,  and  would  therefore  pay  the  money  at  all  events  ; 
in  which  case  I  quite  agree  that  they  could  not  recover  it  back. 

Mule  absolute  for  a  new  trial. 


HOAEE  VS.    BkBMKIDGB. 
(Law  R.  8  Ch.  22.     Coram  Lord  Chancellor  and  Lords  Justices,  Nov.  1872.) 

Misrepresentation.  Jurisdiction  of  equity.  —  A  bill  having  been  filed  by  an  assurance  com- 
pany for  the  cancellation  of  a  life  policy  as  having  been  obtained  by  concealment  and 
misrepresentation,  a  motion  was  made  to  restrain  an  action  at  law  upon  the  policy,  which 
had  been  commenced  immediately  after  the  filing  of  the  bill :  Held,  (affirming  the  deci- 
sion of  Malins,  V.  C.,)  that  although  the  court  of  chancery  had  complete  jurisdiction  in 
such  a  case,  yet  the  court  of  law  was  the  most  suitable  tribunal  for  dealing  with  disputed 
facts  respecting  a  policy  of  assurance  ;  and  the  motion  for  an  injunction  was  refused. 

When  proceedings  are  commenced  at  law  and  in  equity  respecting  the  same  matter,  if  the 
nature  of  the  claim  of  the  plaintiff  at  law  is  such  that  he  could  only  enforce  it  at  law,  the 
court  of  equity  will  be  very  reluctant,  on  an  interlocutory  application,  to  withdraw  the 
case  from  the  jurisdiction  of  the  court  of  law. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins.-'^ 
The  bill  was  filed  by  the  Sun  Life  Assurance  Society,  by  its  pub- 
lic officer,  praying  a  declaration  that  a  policy  of  assurance  for 
£5,000  on  the  life  of  Mrs.  Formby  was  obtained  by  her  by  con- 
cealment and  misrepresentation,  and  that  the  same  was  void,  and 
ought  to  be  delivered  up  to  be  cancelled,  and  that  in  the  mean 
time  the  defendant,  Thomas  Julius  Bremridge,  the  executor  of 
Mrs.  Formby,  might  be  restrained  from  bringing  any  action 
against  the  plaintiff  or  the  society  in  respect  of  such  policy. 

From  the  statements  in  the  bill  it  appeared  that  the  original 
application  for  the  policy  in  question  was  made  by  Dr.  Lyle,  who 
was  also  made  a  defendant. 

The  usual  papers  sent  by  the  assurance  office  requiring  par- 
ticulars as  to  the  life  of  the  person  intending  to  effect  a  policy 
were  filled  up  by  Mrs.  Formby  on  the  8th  of  December,  1870. 

1  Law  R.  14  Eq.  522  ;  post,  p.  594. 
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She  stated  that  she  was  twenty-seven  years  of  age,  that  her  usual 
medical  attendant  was  Arthur  Kempe,  whom  she  had  last  seen  in 
the  previous  month  of  April,  when  he  attended  her  during  her 
confinement.  This  form  was  accompanied  by  the  following  cer- 
tificate :  "  I  do  hereby  certify  that  I  am  now  in  good  health,  that 
I  do  ordinarily  enjoy  a  good  state  of  health,  that  I  am  sober  and 
temperate  ia  my  habits  of  life,  and  that  I  am  not  aware  of  any 
circumstance  tending  to  shorten  my  life  or  to  render  an  assurance 
on  it  more  than  usually  hazardous.  And  I  do  hereby  certify  that 
I  have  not  had  occasion  for  medical  advice  or  assistance  during 
the  last  two  years,  excepting  for  confinement  and  passing  ail- 
ments. Also  I  know  no  other  medical  practitioner  so  competent 
to  certify  as  to  my  health,  habits,  and  constitution,  as  Arthur 
Kempe,  to  whom  I  have  referred." 

It  was  afterwards  arranged  that  the  assurance  should  be 
effected  in  the  name  of  Mrs.  Formby,  Dr.  Lyle  not  having  suifi- 
cient  interest,  and  she  accordingly  signed  a  declaration,  dated  the 
13th  of  December,  1870,  to  the  following  effect :  — 

"  I,  Maria  Henrietta  Formby,  described  in  a  proposal  made 
by  me  to  the  Sun  Life  Assurance  Society  for  assuring  £5,000  on 
my  own  life,  signed  by  me,  and  dated  the  8th  December,  1870, 
do  hereby  declare  that  my  age  does  not  exceed  twenty-eight 
years,  that  I  am  now  in  good  health,  and  that  I  ordinarily  enjoy 
a  good  state  of  health ;  that  I  am  sober  and  temperate  in  my 
habits  of  life,  that  the  whole  of  the  statements  made  by  me  in 
the  said  proposal  are  true,  and  that  I  am  not  aware  of  any  other 
circumstance  tending  to  shorten  my  life  or  to  render  an  assur- 
ance on  it  more  than  usually  hazardous ;  and  this  declaration  is 
to  be  the  basis  of  the  contract  between  me  and  the  said  society  ; 
and  if  any  untrue  averment  is  contained  in  this  declaration,  or 
in  the  statements  made  in  the  said  proposal  in  setting  forth 
my  age,  state  of  health,  habits,  profession,  occupation,  or  other 
circumstances,  then  all  moneys  which  shall  have  been  paid  to  the 
said  society  upon  account  of  the  assurance  made  in  consequence 
thereof  shall  be  forfeited." 

Dr.  Kempe,  the  medical  practitioner  referred  to  by  Mrs. 
Formby,  sent  a  reply  to  the  questions  put  to  him  by  the  assurance 
society  on  the  17th  of  December,  in  which  he  stated  that  her 
general  state  of  health  was  good,  that  she  was  not  afflicted  with 
disease  or  disorder  of  any  kind  that  he  was  aware  of,  and  that 
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he  did  not  know  of  any  circumstance  whicli  might  be  considered 
as  tending  to  shorten  her  life  or  to  render  an  assurance  on  it 
more  than  usually  hazardous.  Mrs.  Formby  was  also  examined 
by  Dr.  Budd,  the  medical  referee  pf  the  assurance  society,  who 
reported  that  he  found  her  to  present  every  indication  of  sound 
constitution ;  that  she  appeared  to  be  in  perfect  health,  and  he 
considered  her  to  be  quite  eligible  for  life  assurance;  in  fact  to 
be  a  first  ekss  life. 

The  policy,  which  was  dated  the  30th  of  January,  1870,  was 
made  under  seal  by  three  directors,  in  the  ordinary  form,  and 
contained  a  clause  providing  that  "should  the  assurance  have 
been  obtained  through  any  misrepresentation  as  to  the  age,  state 
of  health,  or  description  of  the  said  assured,  or  should  the  said 
assured  die  by  duelling,  suicide,  or  the  hands  oi  justice,  this 
policy,  and  everything  appertaining  thereto,  shall  cease,  be  void, 
and  of  none  effect,  so  far  as  respects  the  said  assured." 

Mrs.  Formby  died  on  the  1st  of  February,  1872,  having  by 
her  will,  made  in  January,  1871,  bequeathed  the  policy  of  assur- 
ance and  all  the  residue  of  her  property  to  Dr.  Lyle,  and  ap- 
pointed the  defendant  Bremridge,  and  another  person  since  de- 
ceased, her  executors. 

The  bill  alleged  that  the  society  had  recently  discovered  that 
Mrs.  Formby  at  the  time  of  effecting  the  policy  was  not  in  a  good 
state  of  health,  and  that  she  was  affected  with  a  disorder  tendinig 
to  shorten  life,  and  with  serious  disease,  and  that  it  was  untrue 
that  she  was  not  aware  of  any  circumstance  tending  to  shorten  her 
life  or  to  render  an  insurance  on  it  more  than  usually  hazardous. 

The  charges  in  the  bill  entered  into  minute  details  respecting 
the  disease  from  which  Mrs.  Formby  was  suffering  when  the 
proposal  was  made  for  insuring  her  life,  which  had  arisen  from 
injuries  received  in  her  last  confinement,  and  from  the  effects 
whereof  she  died  on  the  1st  of  February,  1872. 

It  was  also  alleged  that  when  the  proposal  for  insuring  her  hfe 
was  made  by  Mrs.  Formby  she  was  well  aware  of  the  state  of 
her  health,  and  in  order  to  induce  the  society  to  grant  the  policy, 
she  conceakd  the  fact  of  her  not  having  recovered  from  her  last 
delivery,  and  of  her  having  been  attended  by  another  medical 
man,  and  that  she  did  not  inform  the  society  or  Dr.  Budd  that 
she  was  still  suffering  from  disease;  that  if  they  had  been  so 
informed  they  would  have  refused  to  insure  her  life  or  to  under- 
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take  any  risk  upon  such  a  life  ;  but  they  had  no  information  or 
intimation  of  such  matters  till  after  the  death  of  Mrs.  Pormby. 

This  bill  was  filed  on  the  14th  of  June,  and  on  the  21st  of 
June  the  defendant  Bremridge  commenced  an  action  against  the 
society  on  the  policy  in  the  court  of  exchequer. 

On  the  30th  of  July,  1872,  the  plaintiffs  moved  before  the 
vice-chancellor  for  an  injunction  to  restrain  the  action  at  law, 
which  his  honor  refused  with  costs,  and  from  this  decision  the 
plaintiEfs  appealed. 

Lord  Selbokne,  L.  C.  "We  all  think  there  is  no  sufficient 
ground  in  this  case  for  differing  from  the  decision  of  the  learned 
vice-chancellor.  Not  having  heard  the  counsel  on  the  other  side, 
we  do  not,  of  course,  decide ;  but  we  assume  what  is  undoubtedly 
our  own  impression,  according  to  our  views  of  the  law,  that  there 
is  a  good  equitable  case  stated  in  this  bill,  which,  if  proved  at  the 
hearing,  and  not  displaced,  would  entitle  the  plaintiffs  to  a  de- 
cree. I  have  always  understood  the  law  of  this  court  to  be  as 
explained  by  Lord  Cottenham  in  the  case  of  Simpson  v.  Lord 
Hbwden,^  that  if  there  be  a  legal  defence  to  a  written  instrument 
depending  on  facts  not  appearing  upon  the  face  of  the  instrument, 
the  party  charged  on  that  instrument  with  some  liability  may 
come  into  a  court  of  equity  to  get  rid  of  it,  notwithstanding  the 
legal  defence,  because  the  evidence  of  those  extrinsic  facts  upon 
which  the  defence  depends  might  not  be  forthcoming  at  all  times 
and  under  all  circumstances.  That  would  apply  even  perhaps 
to  cases  that  were  not  strictly  cases  of  fraud.  But,  indepen- 
dently of  that,  where  a  case  of  fraud  is  alleged,  this  court  has  an 
original  and  unquestionable  jurisdiction. 

We  proceed,  therefore,  upon  the  ground  that  this  court  would 
have  jurisdiction  to  deal  with  such  a  case  as  this  at  the  hearing. 
But  it  is  to  be  observed  that  it  is  only  in  an  imperfect  sense  that 
a  case  of  this  kind  is  one  of  concurrent  jurisdiction.  Each  party 
to  be  an  actor  and  to  bring  forward  his  own  case  is  not  at  liberty 
to  choose  this  court  or  the  court  of  law  as  he  pleases,  but  each,  if 
he  would  be  plaintiff,  must  come  the  one  into  equity,  and  the 
other  into  a  court  of  law.  Each  is  rectus  in  curia.  The  assured 
cannot  come  into  equity  to  sue  on  this  policy ;  the  office,  the 
insurers,  can  come  into  equity  only  before  they  are  sued,  to  have 
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it  deliyered  up  to  be  cancelled.  Eacli,  therefore,  is  suing,  of 
necessity,  in  the  proper  court,  and  in  the  only  court  in  which  he 
can  sue,  to  have  that  which  he  claims  as  his  right.  But  what  the 
one  claims  as  his  right  in  equity  would  constitute  his  defence  at 
law ;  what  the  other  claims  as  his  right  at  law  would  constitute 
his  defence  in  equity.  That  is  the  true  state  of  the  case.  Now, 
that  being  so,  it  is  manifest  that  all  discretion  which  would  belong 
to  this  court  in  a  case  of  concurrent  jurisdiction,  properly  so 
called,  must,  a  fortiori,  belong  to  it  in  a  case  in  which  the  whole 
matter  cannot  be  drawn  in  the  first  instance  within  one  jurisdic- 
tion, but  can  only  be  brought  in  its  entirety  into  the  equitable 
jurisdiction  by  imposing  terms,  the  consent  to  which  would  be 
the  price  of  its  interference.  This  court  could,  undoubtedly,  deal 
with  such  a  motion  as  the  present  by  saying,  "  We  will  grant  the 
motion,  if  the  plaintiff  in  equity  consents  to  give  judgment  at 
law,  or  to  do  whatever  else  may  be  thought  just ;  and  we  will  re- 
fuse the  motion,  and  let  the  action  go  on  if  the  plaintiff  in  equity 
does  not  consent  to  do  so."  It  is  only  by  imposing  terms  partly 
depending  on  consent,  that  it  is  possible  in  the  present  state  of  the 
law  for  this  court  to  bring  the  whole  matter  into  a  single  forum. 

Therefore  I  say  that  all  discretion  which  would  belong  to  the 
court  in  a  case  properly  of  concurrent  jurisdiction  must,  a  forti- 
ori, belong  to  it  in  a  case  of  this  kind  arising  on  an  interlocutory 
application.  And  for  my  own  part,  I  do  not  see  any  reason  to 
doubt  the  correctness  of  a  passage  which  I  am  about  to  read 
from  Lord  Truro's  judgment  in  the  case  of  the  South  Eastern  Rail- 
way Company  v.  Brogden^  with  regard  to  cases  of  concurrent 
jurisdiction  in  matters  of  account,  which  was  the  nature  of  the 
case  then  particularly  before  the  court.  The  lord  chancellor 
says  :  "  There  are  many  cases  in  which  it  seems  to  me,  looking 
through  the  whole  of  the  decisions,  that  this  court  would  prop- 
erly entertain  jurisdiction  on  the  matter,  where,  if  the  party 
making  the  claim  proceeded  at  law,  the  court  would  not,  as  a 
consequence,  because  it  would  itself  exercise  jurisdiction  if  ap- 
pealed to,  withdraw  it  from  the  jurisdiction  of  a  court  of  law. 
I  do  not  think  the  cases  at  all  warrant  that."  That  being  so, 
no  authority  has  been  cited  to  us  to  show  that  this  court  has  ever 
in  a  contested  question  determined  that,  in  such  a  case  as  this,  it 
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would,  by  interlocutory  motion,  grant  an  injunction  where  a 
party  claiming  under  a  policy  of  insurance  desired  to  have  the 
opportunity  of  trying  his  right  by  an  action  at  law,  and  would, 
in  the  ordinary  course  of  proceeding,  have  that  opportunity  at  an 
earlier  date  than  the  time  at  which  it  would  be  tried  in  the  course 
of  proceedings  in  equity. 

It  has  been  suggested  by  the  soUcitor  general  that  in  this  case 
there  is  no  conflict  of  evidence  ;  but  that  argument  seems  to  me 
to  assume  that  the  question  of  merits  must  be  tried  on  the  inter- 
locutory application,  and  for  the  purpose  of  that  application,  in 
order  to  determine  the  question  of  the  forum  in  which  the  trial 
is  to  take  place.  Such  a  course  as  that  would  be  highly  incon- 
venient ;  and  it  appears  to  me  that  a  party  in  the  position  of  an 
executor  coming  forward  and  saying,  "  In  the  discharge  of  my 
duty  I  have  brought  this  action,  and  I  desire  to  have  the  oppor- 
tunity of  trying  the  question  in  the  ordinary  courts  of  law,"  is 
not  obliged,  in  order  to  get  the  benefit  of  such  rights  as  he  may 
have  at  law,  to  go  for  the  purpose  of  such  an  interlocutory  mo- 
tion into  a  preliminary  rehearsal  or  trial  of  the  question  upon 
evidence.  I  am  not,  therefore,  persuaded  by  that  view.  It  has 
been  also  suggested  in  the  course  of  the  argument,  that  in  ques- 
tions like  this,  on  policies  of  insurance,  the  assured  prefers  a 
jury,  and  the  ofiice  prefers  a  judge.  I  do  not  think  that  we 
ought  to  pay  any  attention  to  the  preference  of  the  one  party  or 
the  other.  We  are  bound  to  take  notice  that,  according  to  the 
ordinary  course  of  law  in  this  country,  and  having  regard  to  the 
principles  upon  which  trial  by  jury  is  established,  the  jury  is  not 
only  the  most  usual,  but  the  most  suitable  and  proper  forum  for 
the  trial  of  questions  of  this  description.  It  is  said  that  the 
effect  of  that  will  be,  that  while  the  case  is  being  tried  at  law 
the  suit  wiU  go  on  in  equity.  I  do  not  think  it  is  at  all  neces- 
sary that  the  expense  of  going  into  all  the  evidence  in  equity 
should  be  incurred,  pending  the  trial  at  law.  I  can  pretty  weU 
divine  what  the  effect  would  be  of  a  motion  to  dismiss  for  want 
of  prosecution  by  a  defendant  in  equity,  if  the  only  default  of 
the  plaintiff  was  in  not  proceeding  in  a  manner  which  would 
involve,  unnecessarily,  double  expense,  while  the  matter  was 
proceeding,  as  the  defendant  had  elected  that  it  should  proceed, 
to  trial  at  law.  Then,  with  respect  to  the  rest,  I  am  quite  sat- 
isfied that,  if  it  were  tried  at  law,  this  court  would,  in  such  a 
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question  as  that  which  is  presented  to  us  here,  act  on  the  verdict 
and  judgment  at  law,  and  not  disturb  it.  A  new  trial  might  be 
moved  for  at  law,  if  necessary,  and  it  would  be  granted  or  not 
as  might  be  right.  But  this  court  would  certainly  not  try  over 
again,  for  the  purpose  of  reversal,  the  question  decided  between 
the  parties  on  the  trial  at  law.  Costs  only  would  be  the  matter 
ultimately  remaining  to  be  provided  for  in  equity ;  and  as  to 
costs,  it  may  be  assumed  that  this  court  would  do  justice. 

In  this  case  the  balance  of  convenience  appears  to  me  clearly 
to  be  in  favor  of  the  trial  at  law.  It  is  admitted  that  it  will  be 
more  speedy ;  as  far  as  I  can  judge,  it  would  be  less  costly ;  and 
also  that  which  is  very  properly  adverted  to  by  the  learned  vice- 
chancellor  in  his  judgment,  the  present  course  of  procedure  at 
law,  as  compared  with  that  in  equity,  gives  an  advantage  which 
in  cases  of  this  kind  is  of  the  greatest  value,  the  advantage  of 
having  all  the  evidence  orally  taken,  and  all  the  cross-examina- 
tion without  rehearsal  of  any  kind.  My  voice,  therefore,  is  in 
favor  of  affirming  the  learned  vice-chancellor's  judgment. 

Sir  W.  M.  James,  L.  J.  I  entirely  concur  in  the  affirmance  of 
the  decision  of  the  vice-chancellor,  and  I  think  it  necessary  only  to 
add,  that  I  also  equally  concur  in  the  judgment  of  the  lord  chan- 
cellor just  pronounced,  and  in  the  judgment  which  Mr.  Cotton 
read  to  us  of  the  vice-chancellor. 

Sir  G.  Mblush,  L.  J.     I  am  entirely  of  the  same  opinion. 

Solicitors  for  the  plaintiffs  :  Messrs.  Banhen,  Ford,  Longhourne 
^  Longhourne. 

Solicitor  for  the  defendants :  Mr.  J.  Elliott  Fox. 

Note. The  following  was  the  opiuion  of  the  vice-chancellor  in  the  court 

helow :  — 

Sir  R.  Malins,  V.  C.  This  is  a  motion  hy  the  Sun  Life  Assurance  So- 
ciety against  the  representative  of  Mrs.  Formby,  a  lady  whose  life  was  insured 
in  that  office  for  the  sum  of  £5,000,  to  restrain  an  action  which  has  been 
brought  on  the  policy.  Mrs.  Formby  died  on  the  1st  of  February,  1872;  and 
it  appears  that  the  usual  application  having  been  made  for  the  payment  of  the 
sum  assured,  the  office,  then  having  no  suspicion  that  there  had  been  any  un- 
fair dealing  with  them,  wrote  to  Mr.  Bremridge,  the  executor  of  Mrs.  Formby, 
on  the  8th  of  April,  1872,  informing  him  that  the  claun  under  this  policy  would 
be  paid  on  the  21st  of  June.  Now  the  Ufe  having  expired  on  the  1st  of  Feb- 
ruary, the  office  had  all  the  time  from  February  to  April  to  ascertain  whether 
there  was  anything  wrong.  But  it  does  not  follow  that  they  would  necessarily 
be  successful  in  discovering  that  any  imposition  had  been  practised  on  them. 
And  for  the  purpose  of  any  decision  on  the  motion  I  assume  that  it  may  turn 
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out  that  all  the  representations  made  hy  the  office,  namely,  that  they  were  in- 
duced to  effect  the  policy  by  fraud,  that  is,  by  the  want  of  communication  of 
facts  which  ought  to  have  been  communicated  to  them  with  regard  to  the 
health  of  the  life  assured,  and  by  the  suppression,  and  indeed  positive  misrep- 
resentation, of  things  of  which  they  ought  to  have  been  told,  may  be  perfectly 
correct,  and  that  this  policy  is  one  which  may  turn  out  to  be  void.  By  the 
rules  of  the  office,  and  by  the  course  of  communication  between  the  parties,  no 
action  would  have  been  brought  on  this  policy  till  the  21st  of  June,  at  the 
earliest.  This  is  an  admitted  fact.  On  the  14th  of  June,  seven  days  before 
that  time,  the  Sun  Office  filed  this  bill,  which  prays  that  it  may  be  declared 
that  the  policy  was  obtained  by  Mrs.  Formby  by  concealment  and  misrepre- 
sentation ;  and  that  the  same  is  void  and  ought  to  be  delivered  up  to  be  can- 
celled, and  that  in  the  mean  time  Mr.  Bremridge  may  be  restrained  by  injunc- 
tion from  continuing  or  prosecuting  the  action  against  the  plaintiffs,  and  that 
the  defendant  may  pay  the  costs  of  this  suit. 

Notwithstanding  the  filing  of  this  bill  on  the  14th  of  June,  Mr.  Bremridge 
commenced  an  action  against  the  office  on  the  21st,  the  very  earliest  day  that 
he  was  enabled  to  do  so.  And  now  the  question  is,  whether  that  action  is  to 
go  on,  or  whether  I  am  now  to  stay  it  upon  this  motion. 

The  case  certainly  raises  considerations  of  very  great  importance.  That 
there  is  concurrent  jurisdiction  in  this  court  with  courts  of  common  law  on  all 
matters  of  fraud  cannot  be  questioned,  and  has  not  been  questioned.  It  is  per- 
fectly clear  to  my  mind  that  if  this  were  the  hearing  of  the  cause  I  should  be 
bound  to  decide  the  question  in  accordance  with  what  I  did  in  the  case  of 
British  EquilaUe  Assurance  Company  v.  Great  Western  Railway  Company.'^ 
There  the  question  was  whether  a  policy  was  valid  or  invalid  in  consequence 
of  the  person  assured  not  having  communicated  a  fact  to  the  office  which  he 
was  bound  to  communicate,  namely,  that  subsequent  to  the  acceptance  of  the 
proposal  by  the  office  he  had  consulted  another  medical  man,  who  had  given 
an  unfavorable  opinion  of  his  life.  That  fact  being  withheld  from  the  office, 
I  held,  and  in  that  holding  I  was  confirmed  by  the  court  of  appeals,  that  that 
was  a  concealment  of  a  fact  which  vitiated  the  transaction,  and  accordingly  I 
ordered  the  policy  to  be  delivered  up  to  be  cancelled;  and  I  further  decided, 
and  in  that  I  was  also  confirmed,  that  this  court  had  complete  jurisdiction  over 
the  matter  just  as  much  as  a  court  of  law.  In  the  present  case  I  am  of  opin- 
ion, also,  that  this  policy  being  impugned  on  the  ground  of  fraud,  it  is  within 
the  jurisdiction  of  this  court  as  much  as  within  the  jurisdiction  of  a  court  of 
law  to  decide  whether  the  policy  is  or  is  not  valid. 

But  it  must  be  borne  in  mind  that  the  ordinary  remedy  under  a  policy  of 
assurance,  whether  it  be  a  marine,  a  life,  or  a  fire  insurance,  is  by  an  action 
at  law.  And  I  think  it  ought  to  be  well  understood,  and  it  is  most  important, 
in  my  opinion,  that  it  should  be  understood,  by  all  persons  who  grant  policies 
of  insurance,  whether  underwriters  or  insurance  offices,  that  if  any  question 
arises  upon  policies,  unless  there  are  extraordinary  circumstances,  the  proper 
tribunal  to  decide  those  questions  is  a  court  of  law. 

If  this  practice  is  to  be  encouraged,  there  is  not  a  single  marine  insurance 
which  might  not  be  brought  to  this  court  to  be  decided.     There  was  a  case 
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lately  tried  as  to  the  validity  of  an  insurance  on  a  ship,  and  it  was  objected 
that  the  policy  was  void,  because  the  captain,  being  the  agent  of  the  assured, 
had  scuttled  the  ship.  If  Mr.  CoUon's  contention  is  right,  that  this  court,  be- 
cause a  bill  is  filed  immediately  before  an  action  can  be  brought,  has  seizin  of 
the  matter,  and  has  jurisdiction,  that  question  —  which  never  could  be  prop- 
erly tried  in  this  court  on  written  evidence,  and  upon  which  no  satisfactory 
conclusion  could  have  been  arrived  at,  except  by  the  examination  of  witnesses 
—  still,  if  the  bill  had  been  filed  by  the  underwriters  before  the  action  was 
brought,  it  must  necessarily  have  been  tried  in  this  court.  So  on  a  fire  policy, 
it  is  very  true  that  this  court  has  concurrent  jurisdiction ;  and  in  a  case  lately 
before  me,  in  which  a  bill  was  filed  by  a  person  who  had  insured  his  premises 
for  one  month  in  the  European  Assurance  Society,  the  society,  by  every  de- 
vice that  an  office  could  have  recourse  to,  endeavored  to  get  out  of  the  liability 
of  paying  the  policy.  But  upon  a  full  hearing  of  the  evidence,  I  made  a  de- 
cree against  them,  with  costs,  because  I  then  satisfied  myself  that  in  all  these 
cases  this  court  has  concurrent  jurisdiction  with  the  courts  of  law.  That  was 
a  case  in  which  the  question  was  raised  for  the  first  time  at  the  hearing  of  the 
cause ;  and  undoubtedly,  if  this  were  the  hearing  of  the  cause,  I  do  not  think 
I  should  consider  it  proper  to  send  these  parties  to  a  jury.  But  it  is  of  the 
highest  importance  that  it  should  be  understood,  according  to  my  view  at  all 
events,  that  it  is  not  competent  for  underwriters  or  insurance  offices,  directly 
the  policy  has  become  due,  to  file  a  bill  in  this  court,  and,  as  a  matter  of  right, 
call  upon  this  court,  by  written  evidence,  to  take  the  case  away  from  a  jury, 
which  is  the  proper  and  the  only  satisfactory  tribunal,  in  my  opinion,  to  de- 
cide such  a  case. 

In  the  observations,  therefore,  of  the  lords  justices  in  Lee  v.  Lancashire  §■ 
Yorkshire  Railway  Company,  I  most  entirely  concur  that  in  all  these  questions 
it  is  most  important  they  should  be  'tried  where  the  witnesses  are  seen,  where 
their  demeanor  is  witnessed,  where  the  parties  have  a  full  opportunity  of  cross- 
examination  —  not  such  a  cross-examination  as  we  have  before  a  special  ex- 
aminer, or  before  the  ordinary  examiner  of  the  court,  or  even  that  kind  of 
cross-examination  which  we  may  have  here,  when  the  parties  have  made  up 
their  minds,  by  pledging  themselves  to  a  written  affidavit,  but  upon  evidence 
where  the  witnesses  are  brought  before  the  jury  for  the  first  time  and  exam- 
ined—  it  is,  in  my  opinion,  most  important  that  the  evidence  in  such  cases 
should  be  taken  in  that  form. 

Now  what  are  the  grounds  that  have  been  urged  upon  me  for  stopping  this 
action  ?  It  is  said  that  this  lady  knowingly  suppressed  the  fact  that  she  had 
been  attended  by  another  medical  man,  whose  name  is  not  given;  that  she  was 
subject  to  certain  diseases  in  consequence  of  her  confinement,  which,  upon  the 
statement  in  the  bill,  appears  to  be  so.  All  that  may  be  a  ground  for  saying 
that  this  policy  is  void,  but  where  would  be  the  difliculty  of  bringing  that  be- 
fore a  jury?  The  plaintiff  in  the  action  on  the  policy  will,  I  apprehend,  put 
in  the  policy,  and  the  office  will  set  up  their  defence,  and  every  word  of  de- 
fence which  they  can  set  up  here  will  be  equally  effective  for  them  at  law. 
Their  defence  will  be,  as  it  is  here,  that  there  was  a  suppression  of  facts  which 
ought  to  have  been  communicated  to  them ;  that  this  lady,  instead  of  being  in 
a  good  state  of  health,  was  in  the  most  dangerous  condition;  and  that  if  she 
was  in  the  family-way  again,  it  was  highly  improbable  that  she  would  get 
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through  her  confinement  with  her  life.  If  all  that  is  true,  there  is  no  doubt 
that  it  would  vitiate  the  policy.  But  if  true,  what  difficulty  is  there  in  having 
it  tried  by  a  jury?  They  will  call  the  medical  man  who  attended  her;  they 
win  make  him  prove  that  she  had  these  diseases  which  were  not  communi- 
cated; they  will  make  him  prove  that  the  statement  is  untrue  in  which  she 
says,  "  I  do  hereby  certify  that  I  am  now  in  good  health,  and  that  I  do  ordi- 
narily enjoy  a  good  state  of  health,  and  that  I  have  not  had  occasion  for  med- 
ical advice  or  assistance  during  the  last  two  years  excepting  for  confinement 
and  passing  ailments."  If  there  is  any  truth  in  that,  they  will  call  the  med- 
ical man  who  attended  her,  not  for  passing  ailments,  but  a  disease  of  the  most 
dangerous  kind,  which  she  could  not  be  subject  to  without  her  life  being  in  the 
highest  degree  exposed  to  danger. 

Now,  what  equity  is  there  in  this  case?  Why  is  it  expedient  that  such  a 
case  should  be  transferred  to  this  court  to  be  tried  on  written  evidence,  when 
it  can  be  so  readily  tried  in  the  ordinary  way  by  the  witnesses  examined  ? 

In  the  case  that  was  before  me  of  the  Planet  Insurance  Company  so  recently 
as  the  8th  of  February  last,  the  Planet  filed  a  bill  and  moved  to  restrain  an 
action  which  had  been  brought  against  them  on  a  policy  of  insurance.  The 
objection  taken  was  as  to  the  validity  of  the  policy.  It  was  a  fraud  of  this 
kind,  that  while  one  man  professed  to  insure  his  own  life  they  said  it  was  an- 
other man  who  had  insured  his  life,  and  it  would  be  a  fraud  on  them  to  make 
them  pay  on  a  policy  which  was  void  at  law.  The  action  had  been  com- 
menced, and  I  decided  it  on  two  grounds  :  first,  that  such  a  question  was  the 
proper  subject  for  a  trial  at  law  ;  and  secondly,  that  the  action  having  been 
commenced  before  the  bill  was  filed,  the  person  claiming  under  the  policy  had 
selected  his  forum  and  there  was  no  ground  to  sustain  the  motion.  It  appears 
that  since  my  decision  a  similar  case  has  been  before  Vice- Chancellor  Wick- 
ens,  in  which  no  action  had  been  brought.  Mr.  Kekewich  has  been  kind 
enough  to  send  me  the  bill  in  that  case  of  Freeman  v.  Greenwood,  which  was 
against  the  same  defendant  as  in  the  Planet  case,  and  on  the  same  life  which 
had  been  assured  in  the  General  Assurance  Office.  Mr.  Freeman  was  the 
officer  of  that  company,  and  before  an  action  was  brought,  the  office,  by  Mr. 
Freeman,  its  officer,  filed  a  bill  to  restrain  any  action.  Vice-Chancellor  Wiek- 
ens,  as  I  understand,  took  the  same  view  as  I  have  taken  of  this  case.  He 
thought  it  much  more  expedient  that  such  a  question  should  be  decided  by  a 
jury,  although  no  action  had  been  brought,  and  I  do  not  understand  that  he 
had  the  slightest  doubt  as  to  this  court  having  complete  jurisdiction  on  such 
matters,  as  I  have  no  doubt.  Therefore,  acting  on  the  perfect  conviction  that 
this  court  has  that  jurisdiction,  which  I  have  exercised  more  than  once  —  it  is 
not  because  the  com-t  has  not  jurisdiction,  but  because  I  think  it  is  most  incon- 
venient to  exercise  it  —  considering  also  that  the  action  has  only  just  com- 
menced, and  that  nothing  more  than  the  filing  of  the  bill  has  been  done,  I 
think  I  shall  be  more  likely  to  do  justice  by  refusing  the  motion  than  I  can  do 
by  staying  the  action.  Upon  those  grounds,  therefore,  I  refuse  the  motion, 
and  the  costs  will  be  costs  in  the  cause. 

Solicitors  for  the  plaintiffs:  Messrs.  Ranken,  Ford,  Longhourne  §•  Long- 
bourne. 

Solicitor  for  the  defendants:  Mi-.  /.  Elliott  Fox, 
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Rowley  vs.  London  &  North  Westeen  Railway  Co. 

(Law  R.  8  Ex.  221.    Exchequer  Chamber,  June,  1873.) 

Value  of  Life.  Annuity.  Experts.  —  At  the  trial  of  an  action  under  9  &  10  Vict.  c.  93, 
brought  for  the  benefit  of  the  mother,  widow,  and  children  of  E.,  claiming  damages  from 
the  defendants  for  having  by  their  negligence  caused  the  death  of  R.,  it  was  proved  that 
the  deceased  was  under  a  covenant  to  pay  his  mother  an  annuity  of  i200  during  their 
joint  lives.  A  witness  was  then  called  for  the  plaintiff  who  stated  that  he  was  an  "  ac- 
countant," and  that  he  had  personal  experience  as  to  the  mode  in  which  insurance  busi- 
ness was  conducted.  He  gave  evidence,  after  referring  to  certain  tables  used  by  insurance 
offices  called  the  "  Carlisle  Tables,"  as  to  the  average  duration  of  life  of  two  persons  of 
the  ages  of  the  mother  and  son  respectively,  and  as  to  the  price  for  which  an  annuity  for 
the  mother's  life  could  be  bought.  The  admissibility  of  this  evidence  was  objected  to  by 
the  defendants,  and  was  ruled  to  be  admissible. 

In  summing  up  the  learned  judge  directed  the  jury  that  they  might,  if  they  thought  proper, 
calculate  the  mother's  damages  by  ascertaining  what  was  the  sum  which  would  purchase 
an  annuity  of  ^200  for  a  person  of  her  age,  according  to  the  average  duration  of  human 
life ;  and  that  in  calculating  the  widow's  and  children's  damages  they  might,  if  they 
thought  proper,  take  as  a  guide  the  period  of  the  probable  duration  of  life  of  a  person  of 
the  age  of  the  deceased.  On  the  argument  of  a  bill  of  exceptions  tendered  to  the  ruling 
of  the  learned  judge  in  admitting  the  evidence  and  to  his  direction  to  the  jury :  3eld^ 

First,  (by  Blackburn,  Keating,  Grove,  and  Archibald,  JJ.,)  that  the  witness  was  compe- 
tent to  give  evidence  as  to  the  probable  duration  of  life  and  the  price  of  the  annuity,  al- 
though not  an  actuary ;  and  (Brett,  J.,  dissenting)  that  the  evidence  was  relevant  and 
properly  admitted. 

Secondly,  by  the  whole  court,  that  the  direction  to  the  jury  as  to  the  calculation  of  the 
mother's  damages  was  wrong. 

By  Blackburn,  Keating,  Grove,  Archibald,  and  Honyman,  JJ.  The  direction  was  erroneous 
in  not  noticing  the  circumstance  that  the  annuity  of  the  mother  was  on  the  joint  lives 
of  herself  and  son,  and  that  it  was  only  secured  by  the  personal  covenant  of  her  son. 

By  Honyman,  J.  The  direction  was  also  erroneous  in  authorizing  the  jury  to  find  the  term 
for  which  an  annuity  is  to  be  purchased,  solely  by  reference  to  the  average  duration  of 
life,  without  taking  into  account  the  state  of  health  of  the  particular  annuitant. 

By  Brett,  J.  The  only  legal  direction  to  the  jury  would  have  been  that  they  ought  not  to 
attempt  to  give  damages  to  the  full  amount  of  a  perfect  compensation  for  the  pecuniary 
injury,  but  must  take  a  reasonable  view  of  the  case,  and  give  what  they  considered,  under 
all  the  circumstances,  a  fair  compensation ;  and  the  direction  was  therefore  erroneous,  in- 
asmuch as  it  left  it  open  to  the  jury  to  give  as  damages  the  utmost  amount  which  they 
might  think  was  an  equivalent  for  the  pecuniary  mischief  done. 

Thirdly,  (by  Blackburn,  Keating,  Grove,  and  Archibald,  JJ.,  Brett,  J.,  dissenting,)  that  the 
direction  as  to  the  mode  of  calculating  the  damages  recoverable  by  the  widow  and  chil- 
dren might  be  construed  as  meaning  that  the  probable  duration  of  life  of  a  person  of  the 
same  age,  and  in  the  same  circumstances  as  the  deceased,  was  an  element  to  be  taken 
into  the  calculation  of  the  jury  with  the  rest  of  the  evidence,  and  being  so  construed  was 

correct. 

Bill  of  exceptions.  Declaration  (under  9  &  10  Vict.  c.  93, 
§§  1,  2)  by  the  executrix  of  J.  C.  Rowley  against  the  defendants 
for  negligence  causing  his  death,  claiming  damages  on  behalf  of 
the  mother  of  the  deceased,  of  herself  as  his  wife,  and  of  his  six 
children. 

Plea,  not  guilty.     Issue. 
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The  cause  was  tried  at  the  Manchester  summer  assizes,  1871, 
before  Kelley,  C.  B.  The  negligence  was  admitted  by  the  de- 
fendants, and  the  question  became  one  of  an  assessment  of  dam- 
ages, as  to  which  the  following  facts  were  proved  :  — 

The  deceased  was  an  attorney  at  Manchester,  and  by  articles  of 
partnership,  dated  in  the  year  1853,  between  his  father  and  him- 
self, he  covenanted  that  he  would  during  the  joint  lives  of  himself 
and  his  mother,  pay  her  an  annuity  of  £200.  He  was  forty  years 
old  at  the  time  of  his  death,  and  his  mother  was  then  aged  sixty- 
one.  Under  these  circumstances  one  John  Adamson,  an  account- 
ant, was  called,  who,  after  having  given  evidence  as  to  the  income 
of  the  deceased,  was  asked  whether  he  was  acquainted  with  the 
business  of  life  insurance.  He  said  that  he  was,  and  after  refer- 
ring, with  the  leave  of  the  learned  judge,  to  certain  tables  which 
he  had  with  him,  called  the  Carlisle  Tables,  and  which  purport 
to  show  the  average  duration  of  human  lives,  and  on  which  insur- 
ance companies  are  in  the  habit  of  relying,  deposed  that  according 
to  those  tables  the  average  duration  of  the  life  of  two  persons, 
aged  forty  and  sixty-one  respectively,  is  27.6  years  and  13.82 
years  ;  and  that  the  sum  of  money  which  would  purchase  an  an- 
nuity of  .£200  for  the  life  of  a  person  of  sixty-one  years  old  is 
£2,000. 

The  counsel  for  the  defendants  having  objected  to  the  admissi- 
bility of  this  evidence,  the  learned  judge  ruled  that  "  the  evidence 
so  given  by  Adamson  as  to  the  average  and  probable  duration  of 
the  life  of  a  person  of  the  age  of  forty  years,  and  as  to  the  average 
and  probable  duration  of  the  life  of  a  person  of  the  age  of  sixty- 
one  years,  was  admissible." 

In  summing  up,  the  learned  judge  told  the  jury  that  "  they 
might,  if  they  thought  proper  calculate  the  damages  which  the 
mother  of  the  deceased  was  entitled  to  recover,  by  ascertaining 
what  is  the  sum  of  money  which  would  purchase  an  annuity  of 
£200  for  a  person  sixty-one  years  of  age,  according  to  the  average 
duration  of  human  life  ;  that  according  to  the  Carlisle  Tables  it  had 
been  stated  that  the  average  duration  of  the  life  of  a  man  in  good 
health  and  vigor,  who  had  arrived  at  the  age  of  forty  years,  is 
twenty-seven  years  and  a  fraction ;  and  that  they  might,  if  they 
thought  proper,  take  as  a  guide  in  their  calculations  of  the  dam- 
ages recoverable  for  the  wife  and  children,  that  such  was,  accord- 
ing to  these  tables,  the  probable  duration  of  the  life  of  a  man  forty 
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years  of  age,  in  the  circumstances  in  which  the  deceased  was." 
The  defendants'  counsel  excepted  to  the  ruling  of  the  learned 
judge  as  to  the  admissibility  of  the  above  evidence ;  and  also  to 
his  direction  to  the  jury,  in  the  following  terms :  "  That  by  law  the 
learned  chief  baron  ought  not  to  have  directed  the  jury  that  they 
might,  if  they  thought  proper,  calculate  the  damages  which  the 
mother  of  the  deceased  was  entitled  to  recover  by  ascertaining 
what  is  the  sum  of  money  which  would  purchase  an  annuity  of 
£200  a  year  for  a  person  of  sixty-one  years  of  age,  according  to  ' 
the  average  duration  of  human  life;  and  that  they  might,  if  they 
thought  proper,  take  as  a  guide  in  their  calculation  of  the  dam- 
ages recoverable  for  the  wife  and  children  of  the  deceased  that  the 
probable  duration  of  the  life  of  a  man  of  forty  years,  in  the  cir- 
cumstances in  which  the  deceased  v^as,  is  twenty-seven  years,  ac- 
cording to  the  Carlisle  Tables."  The  jury  assessed  the  damages 
at  £6,200,  apportioning  £1,200  to  the  mother,  £1,400  to  the  wife, 
and  £600  to  each  of  the  children. 

May  19.  Holker,  Q.  C,  (^Part,  with  him,)  for  the  defendants. 
First.  The  witness,  Adamson,  was  not  "  skilled."  He  was  not  an 
actuary,  but  simply  gave  the  results  of  the  Carlisle  Tables, — re- 
sults which  he  himself  had  not  verified.  Such  evidence  is  not  ad- 
missible at  all.  Carter  v.  Boehm ;  ^  Taylor  on  Evidence,  6th  ed. 
vol.  ii.  p.  1228.  The  witness,  it  is  true,  stated  he  was  acquainted 
with  life  insurance  business^but  that  is  not  sufficient.  Knowledge 
of  a  subject,  however  ample,  unless  it  is  professional,  does  not 
entitle  a  witness  to  speak  to  matters  of  opinion.  Thus  a  layman, 
though  he  may  be  learned,  cannot  be  heard  to  expound  the  law. 
Sussex  Peerage  Case^  overruling  the  opinion  of  Wightman,  J.,  in 
^eg.  V.  Bent?  But  assuming  the  witness  was  sufficiently  skilled, 
the  evidence  ought  not  to  have  been  admitted.  The  knowledge 
of  the  price  of  an  annuity  for  the  mother's  life,  or  for  the  joint 
lives  of  mother  and  son,  was  almost  certain  to  mislead  the  jury, 
and  was  not  a  proper  element  to  be  introduced  into  their  calcula- 
tion of  damages. 

Secondly.  The  direction  as  to  the  mode  of  calculating  the 
mother's  interest  is  obviously  wrong.  She  was  not  entitled  to 
the  value  of  an  annuity  of  £200  for  her  own  life,  but  only  for  the 
joint  lives  of  herself  and  son. 

1  1  Sm.  L.  C.  6th  ed.  490.  2  u  d.  &  p.  at  p.  134. 

a  1  C.  &  K.  97. 
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Thirdly.  No  qualification  was  suggested  as  to  the  nature  of  the 
particular  life.  The  tables  are  calculated  on  the  lives  of  persons 
in  ordinary  health  and  vigor.  Here  there  was  nothing  to  show 
that  the  deceased's  was  an  ordinary  life. 

Lastly.  The  learned  judge  was  wrong  in  telling  the  jury  to 
take  the  value  of  an  annuity  according  to  the  tables  as  a  guide. 
These  tables  refer  to  an  annuity  secured  by  the  government.  In 
this  case  it  was  secured  simply  by  the  personal  covenant  of  the 
deceased.  The  proper  direction  would  have  been  that  the  jury 
must  take  a  reasonable  view  of  the  case  and  give  a  fair  compensa- 
tion, and  not  consider  the  value  of  the  deceased's  existence  as  if 
they  were  bargaining  with  an  insurance  office.  Such  was  in  sub- 
stance the  direction  of  Parke,  J.,  in  Armstrong  v.  South  JEastern 
Ky  Go.^  which  is  referred  to  without  disapproval  in  Blake  v. 
Midland  Ry  Oo.  ;^  although  in  the  latter  case  evidence  of  the 
value  of  an  annuity  was  given. 

Edwards,  (  Grrundy  with  him,)  for  the  plaintiff.  The  witness 
Adamson  stated  that  he  was  "acquainted  with  the 'business  of 
hfe  insurance."  He  was,  therefore,  "  skilled."  There  is  no  regu- 
lar profession  of  actuaries  in  such  a  sense  as  to  exclude  the  evi- 
dence of  any  witness  conversant  with  the  probabilities  of  the 
duration  of  life.  With  regard  to  his  reference  to  the  Carlisle 
Tables,  that  is  unobjectionable.  A  mathematician  might  in  the 
same  manner  refer  to  a  table  of  logarithms,  although  without  a 
separate  calculation  he  would  find  it  impossible  to  say  what  the 
logarithm  of  a  particular  number  was.  The  tables  in  each  case 
are  the  recognized  results  of  scientific  research.  [BLACKBURN, 
J.  In  Rickards  v.  Murdoch,^  Lord  Tenterden,  C.  J.,  says,  with 
regard  to  the  admission  in  evidence  of  the  opinion  of  underwriters 
as  to  the  materiality  of  certain  matters  which  had  not  been  com- 
municated by  the  assured  to  an  insurance  company  (at  p.  540)  : 
"  I  know  not  how  the  materiality  of  any  matter  is  to  be  ascer- 
tained but  by  the  evidence  of  persons  conversant  with  the  subject 
matter  of  the  inquiry."]  The  witness  swore  that  he  was  "  con- 
versant with  the  matter  "  as  to  which  he  spoke. 

Again,  the  evidence  as  to  the  present  value  of  an  annuity  is 
admissible.    Similar  evidence  was  given  in  Blake  v.  Midland  Wy 

1  11  Jur.  758.  -2  18  Q.  B.  93  ;  21  L.  J.  (Q.  B.)  233. 

8  10  B.  &  C.  527. 
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Oo.^  See  also  Redfield  on  Carriers,  p.  298.  A  mistake  was  no 
doubt  made  by  all  parties  as  to  the  calculation  of  the  annuity  on 
the  mother's  life  alone,  but  the  exception  is  not  addressed  to  that 
point.  As  to  the  lives  being  taken  as  average  lives,  if  the  de- 
fendants desired  to  have  them  otherwise  taken,  they  should  have 
given  evidence  of  their  being  defective. 

Holker,  Q.  C,  in  reply^.  Cur.  adv.  vult. 

June  26.  The  following  judgments  were  delivered  :  — 

Blackbuen,  J.  In  this  case  the  plaintiff,  as  executrix  of 
James  Campbell  Rowley,  sued  the  defendants  under  Lord  Camp- 
bell's act,'  for  the  benefit  of  the  mother,  wife,  and  children  of  the 
deceased,  for  negligence  occasioning  the  death  of  the  deceased. 

It  appears  by  the  bill  of  exceptions  that  the  mother  was  en- 
titled to  an  annuity  of  £200  a  year  during  the  joint  lives  of  her- 
self and  the  deceased,  secured  by  the  personal  covenant  of  the 
deceased,  who  was  an  attorney  practising  at  Manchester,  and  that 
at  the  time  of  his  death  he  was  forty  years  of  age,  and  the  mother 
sixty-one.  It  does  not  appear,  on  the  bill  of  exceptions,  that  any 
evidence  was  given  as  to  the  state  of  health  of  either  the  deceased 
or  his  mother.  Nor  does  it  appear,  on  the  bill  of  exceptions, 
whether  any  and  what  evidence  was  given  as  to  the  means  of  the 
deceased.  It  is  clear  on  this  statement  that,  as  the  mother  had 
actually  lost  the  annuity  of  £200  a  year,  it  was  material  to  ascer- 
tain what  was  the  value  of  that  annuity  ;  a  question  which  must, 
in  addition  to  other  contingencies,  depend  upon  the  probable  du- 
ration of  the  lives  of  the  mother  and  her  son. 

Now,  with  the  view  of  ascertaining  the  probable  duration  of  a 
particular  life  at  a  given  age,  it  is  material  to  know  what  is  the 
average  duration  of  the  life  of  a  person  of  that  age.  The  particu- 
lar life  on  which  an  annuity  is  secured  may  be  unusually  healthy, 
in  which  case  the  value  of  the  annuity  would  be  greater  than  the 
average ;  or  it  may  be  unusually  bad,  in  which  case  the  value 
would  be  less  than  the  average  ;  but  it  must  be  material  to  know 
what,  according  to  experience  of  insurance  companies,  the  value 
of  an  annuity  secured  on  an  average  life  of  that  age  would  be. 
In  the  present  case,  with  a  view  of  enabling  the  jury  to  estimate 
the  value  of  the  annuity,  a  witness  was  called  who  stated  that  he 
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was  an  accountant,  acquainted  with  the  business  of  insurance 
companies,  and  who  referred  to  the  Carlisle  Tables,  to  which,  he 
said,  hfe  insurance  companies  referred  for  obtaining  information 
as  to  the  average  duration  of  lives.  He  gave  evidence  that,  ac- 
cording to  those  tables,  the  average  and  probable  duration  of  a 
hfe  of  forty  years  is  27.6,  and  that  a  life  of  sixty-one  is  13.82 
years ;  and  that  the  sum  which  would  purchase  an  annuity  of 
£200  on  the  life  of  a  person  of  sixty-one  years  is  £2,000.  It  is 
observable  that  as  the  mother's  annuity  was  for  the  joint  lives  of 
herself  and  son,  not  for  her  own  life,  this  last  question  was  not 
relevant,  but  that  seems  to  have  escaped  notice. 

The  first  exception  is  as  to  the  reception  of  this  evidence.  We 
think  the  average  and  probable  duration  of  a  life  of  that  age  was 
material,  and  we  do  not  see  how  that  could  be  better  shown  than 
by  proving  the  practice  of  life  insurance  companies,  who  learn  it 
by  experience.  It  was  objected  that  the  witness  was  not  an  act- 
uary, but  only  an  accountant,  but  as  he  gave  evidence  that  he 
was  experienced  in  the  business  of  life  insurance,  we  think  his 
evidence  was  admissible,  though  subject  to  remarks  on  its  weight. 
We  therefore  think  that  the  first  exception  cannot  be  main- 
tained. 

The  next  exception  is  to  the  judge's  direction  to  the  jury,  "  that 
they  might,  if  they  thought  proper,  calculate  the  damages  which 
the  said  mother  of  the  deceased  was  entitled  to  recover,  by  ascer- 
taining what  is  the  sum  which  would  purchase  an  annuity  of 
£200  a  year,  for  a  person  sixty-one  years  of  age,  according  to  the 
average  duration  of  human  life."  As  the  mother  had  lost  an 
annuity  for  the  joint  lives  of  herself,  aged  sixty-one,  and  her  son, 
aged  forty,  secured  only  by  his  personal  covenant,  it  seems  unob- 
jectionable to  direct  the  jury  that  they  might  estimate  the  dam- 
ages to  her  by  calculating  what  sum  would  buy  her  an  equally 
good  annuity.  But  three  errors  are  pointed  out  in  the  direction 
given  :  First,  that  she  had  lost  an  annuity  for  the  joint  lives  of 
herself  and  son,  and  that  an  annuity  for  her  own  life  only  would 
be  of  considerably  greater  value.  Second,  that  the  value  of  an 
annuity,  according  to  the  evidence  given,  would  be  that  of  an 
annuity  on  an  average  life,  and  that  the  jury  ought  to  have  been 
told  to  make  an  allowance  for  any  defect  in  the  health  of  the  life. 
Third,  that  the  value  of  the  annuity  spoken  to  in  the  evidence 
was  the  value  of  an  annuity  on  government  or  other  very  good 
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security,  and  that  the  annuity  lost  was  that  secured  by  the  per- 
sonal covenant  of  the  deceased,  and  therefore  of  much  less  value. 

We  think  that  as  far  as  the  second  of  these  objections  is  con- 
cerned, the  jury  might  properly  be  directed  to  consider  the  hves 
in  question  as  average  lives,  unless  there  was  some  evidence  to 
the  contrary  ;  and  if  there  was  evidence  to  the  contrary,  the  party 
excepting  ought  to  have  .placed  it  on  the  bill  of  exceptions. 

But  the  first  and  third  of  these  exceptions  seem  well  founded. 
The  mistake  in  the  first  is  so  obvious  when  attention  is  called  to 
it,  that  we  can  but  suppose  it  to  have  been  a  slip,  which  would 
have  been  corrected  at  once  if  it  had  been  pointed  out ;  and  if  we 
could  suppose  that  the  counsel  for  the  defendant  had  lain  by  to 
take  advantage  of  such  a  slip,  we  could  not  permit  them  to  do  so. 
But  though  the  error  occurred  in  taking  the  evidence  of  the  wit- 
ness, and  again  in  the  summing  up,  it  seems  to  have  escaped  the 
notice  of  every  one,  as  well  of  the  counsel  for  the  defendant  as  of 
the  judge  and  of  the  counsel  for  the  plaintiff ;  and  though  the 
counsel  excepting  to  the  charge  of  a  judge  is  bound  to  point  oat 
to  him  what  it  is  he  asserts  is  wrong,  in  order  that  the  judge 
may,  if  he  thinks  fit,  withdraw  or  correct  his  direction  in  that 
respect,  he  is  not  bound  to  tell  the  judge  what  he  conceives  is 
right,  and  indeed  it  would,  in  many  cases,  be  unbecoming  to  do 
so.  On  the  third  of  these  objections,  it  is  true  that  there  might 
have  been  evidence  that  the  circumstances  of  the  deceased  were 
such  that  an  annuity  secured  by  his  personal  covenant  only  was 
quite  as  good  as  a  government  annuity.  But  this  is  not  what  is 
ordinary  and  usual,  and  if  there  was  evidence  of  that  sort,  the 
plaintiff  should  have  taken  care  to  insert  it  on  the  bill  of  excep- 
tions. 

There  is  a  further  exception  to  the  direction,  "  that  the  jury 
might,  if  they  thought  proper,  take  as  a  guide  in  the  calculation 
,of  the  damages  recoverable  for  the  wife  and  children  of  the  de- 
ceased, that  the  probable  duration  of  the  life  of  a  man  of  forty 
years  of  age,  in  the  circumstances  in  which  the  deceased  was,  is 
twenty-seven  years  according  to  the  said  Carlisle  Tables."  We 
think  this  cannot  be  construed  as  meaning  more  than  that  this 
was  an  element  to  be  taken  into  calculation  by  the  jury  with  the 
rest  of  the  evidence ;  and  if  so,  it  was  unexceptionable.  But 
there  is  one  good  exception.  And  we  think,  therefore,  that  there 
must  be  in  this  case  a  venire  de  novo. 
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In  this  judgment  my  brothers  Keating,  Grove,  and  Archibald 
concur.  My  brothers  Brett  and  Honyman  also  agree  that  there 
must  be  a  venire  de  novo,  but  wiU  deliver  their  reasons  sepa- 
rately. 

Bebtt,  J.  In  this  case  it  seems  to  me  that  the  bill  of  excep- 
tions does  not  raise  the  point  whether  the  evidence  of  the  witness 
Adamson  ought  to  have  been  rejected  on  the  ground  that  he  was 
not  such  a  skilled  witness  as  could  be  properly  admitted  to  give 
evidence  on  the  question  of  science  proposed  to  him.  Nor  does 
it  properly  raise  the  point  whether  the  subject  matter  of  the  ques- 
tion was  a  matter  of  science  or  of  opinion.  The  objections  stated 
to  have  been  made  are  not  that  the  witness  was  not  a  proper  wit- 
ness to  give  the  proposed  evidence,  or  that  the  proposed  evidence 
was  not  a  question  of  science,  but  that  the  evidence  given  by  the 
witness  was  not  admissible  in  this  case.  The  objection  taken  at 
the  trial,  and  insisted  upon  in  the  exception,  seems  to  me  to  be, 
that  even  if  the  evidence  were,  or  assuming  it  to  be,  given  by  a 
properly  competent  witness,  on  a  proper  subject  matter  for  skilled 
evidence,  yet  it  was  not  admissible  because  it  was  immaterial.  It 
becomes  therefore  unnecessary,  as  it  seems  to  me,  to  decide  whether 
Adamson,  an  accountant,  was  such  a  witness  as  could  properly  be 
allowed  to  give  evidence  on  a  matter  which,  if  it  be  matter  of  sci- 
ence, is  so  in  and  according  to  the  business  of  actuaries.  It  is 
sufficient  to  say,  that  having  regard  to  what  was  said  by  Pollock, 
C.  B.,  and  by  Alderson  and  Rolfe,  BB.,  in  Bristow  v.  Sequeville^ 
I  think  it  doubtful  whether  he  was  a  competent  witness. 

The  bill  of  exceptions  seems  to  me  to  raise  properly  the  ques- 
tion whether  the  evidence  was  rightly  admitted  as  relevant,  or 
ought  to  have  been  rejected  as  immaterial.  The  bill  of  excep- 
tions also  seems  to  me  to  raise  the  question,  by  way  of  alleged 
misdirection,  whether  in  this  class  of  cases  a  jury  is  entitled  to 
assess  as  damages  a  sum  of  money  equal  to  the  present  price  or 
value  of  such  an  annuity  as  would  give  for  the  probable  duration 
of  the  life  of  the  person  on  whose  behalf  the  action  is  brought,  or 
of  the  deceased,  or  their  joint  lives,  an  annual  income  equal,  or 
nearly  equal,  to  the  income  which  was  enjoyed  by  the  person  on 
whose  behalf  the  action  is  brought  before  and  at  the  time  of  the 
death,  or  would  have  been  enjoyed  by  such  person  during  the  life 
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of  the  deceased.     Disregarding  the  oversight  common  to  all  par- 
ties at  the  trial  as  to  the  annuity  to  the  mother  being  dependent 
on  the  son's  life,  as  well  as  on  the  mother's,  and  even  disregard- 
ing the  omission  to  point  out  the  many  contingencies  which  might 
have  rendered  the  son  unable  to  pay  the  annuity,  even  if  he  had 
lived,  it  seems  to  me  that  the  lord  chief  baron  did  leave  it  open 
to  the  jury  to  suppose  .that  they  might  properly  assess,  as  the 
proper  damages,  a  sum  of  money  which  would  be  the  present 
price  or  value  of  an  annuity  which  would  give  to  the  mother  an 
annual  income  equal  to  that  she  would  have  received  from  her 
son  for  the  probable  duration  of  time  during  which  the  covenanted 
annuity  would  have  been  paid  to  her  if  her  son  had  not  been 
killed.     That  is,  in  other  words,  to  hold  that  the  damages  in  such 
cases  may  be  "  the  fully  calculated  equivalent  of  the  pecuniary  loss 
sustained  by  the  person  on  whose  behalf  the  action  is  brought." 
Both  questions  —  namely,  that  as  to  the  admission  of  evidence 
and  that  as  to  the  direction  to  be  given  to  the  jury  —  are  of  the 
greatest  practical  importance.     If  such  evidence  may  be  given,  it 
seems  to  me  impossible  to  say  that  juries  may  not,  and  impossible 
to  suppose  that  they  will  not,  in  many  instances  act  upon  it.     If 
juries  do  give  such  damages,  poor  defendants  will  be  ruined,  and 
the  defendants  most  liable  to  such  actions  will  not  be  able  to 
carry  on  their  business  upon  the  same  terms  to  the  public  as  now. 
With  regard  to  the  alleged  misdirection  —  when  Lord  Camp- 
bell's act  (9  &  10  Vict.  c.  93)  was  passed,  it  was  thought  for  a 
short  time  by  some  that  damages  might  be  given  "  to  the  full  ex- 
tent of  a  perfect  compensation."     Such  was,  in  substance,  the 
direction  of  Parke,  B.,  in  Blake  v.  The  Midland  R'y  Go^     The 
jury  were  invited,  or  it  was  left  open  to  them,  to  give  an  annuity 
equal  to  the  money  loss,  and  further  damages  by  way  of  consola- 
tion.    It  was  held  that  there  must  be  a  new  trial  on  the  ground 
of  misdirection.     The  only  point  judicially  decided  was,  that  the 
statute  gave  a  right  to  damages  only  in  respect  of  pecuniary  in- 
jury.    The  case  did  not  determine  what  was  the  right  rule  as  to 
the  amount  of  damages  for  the  pecuniary  injury.     But  in  the 
argument  was  cited,  and  certainly  without  disapproval  from  the 
court,  the  direction  of  Parke,  B.,  in  the  case  of  Armsworth  v.  South 
Eastern  iZ'y  Co.^    That  direction  is  no  doubt  partly  pointed  to 
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the  question  of  damages  by  way  of  consolation,  but  it  lays  down 
propositions  also  as  to  the  amount  of  damages  which  should  be 
given.  "  It  would  be  most  unjust,"  it  is  said,  "  if,  whenever  an 
accident  occurs,  juries  were  to  visit  the  unfortunate  cause  of  it 
with  the  utmost  amount  which  they  think  an  equivalent  for  the 
mischief  done."  And  again,  "  Scarcely  any  sum  could  compensate 
a  laboring  man  for  the  loss  of  a  limb,  yet  you  do  not  in  such  a 

case  give  him  enough  to  maintain  him  for  life You  are  not 

to  consider  the  value  of  existence  as  if  you  were  bargaining  with 

an  annuity  office I  advise  you  to  take  a  reasonable  view 

of  the  case,  and  give  what  you  consider  a  fair  compensation." 

This  seems  to  be  in  accordance  with  the  general  rule,  that  in 
actions  for  tort  for  personal  injury  the  amount  of  damages  is 
entirely  in  the  disposition  of  the  jury,  subject  to  supervision  by 
the  superior  court  of  law,  if  unreasonably  large  or  unreasonably 
inadequate.  To  the  best  of  my  belief,  the  invariable  direction  to 
juries  from  the  time  of  the  cases  I  have  cited  until  now  has  been, 
"  that  they  must  not  attempt  to  give  damages  to  the  full  amount 
of  a  perfect  compensation  for  the  pecuniary  injury,  but  must  take 
a  reasonable  view  of  the  case,  and  give  what  they  consider,  under 
all  the  circumstances,  a  fair  compensation."  I  have  a  clear  con- 
viction that  any  verdict  founded  on  the  idea  of  giving  damages  to 
the  utmost  amount,  which  would  be  an  equivalent  for  the  pecun- 
iary injury,  would  be  unjust.  Founding  my  opinion  on  that  con- 
viction, or  the  declaration  of  it  by  Parke,  B.,  and  on  the  ordinary 
directions  of  judges,  which  directions  have  not  been  for  years  chal- 
lenged, I  conclude  that  the  direction  that  I  have  enunciated  is  the 
legal,  and  only  legal,  direction.  A  direction  which  leaves  it  open 
to  the  juiy  to  give  the  present  value  of  an  annuity  equal  in  annual 
amount  to  the  income  lost,  for  a  period  supposed  to  be  equal  to 
that  for  which  it  would  have  continued  if  there  had  been  no  acci- 
dent, is  a  direction,  as  it  seems  to  me,  leaving  it  open  to  the  jury 
to  give  the  utmost  amount  which  they  think  is  equivalent  for  the 
pecuniary  mischief  done,  and  such  a  direction  is  a  misdirection 
according  to  law.  And  such,  in  my  opinion,  was  the  dii;ection  in 
the  present  case  of  the  lord  chief  baron.  If  it  be  wrong  in  a 
jury  to  give  an  amount  founded  on  a  calculation  of  the  present 
value  of  an  annuity,  any  evidence  given  solely  for  the  purpose  of 
enabling  a  jury  to  make  such  a  calculation  seems  to  me  to  be 
necessarily  misleading  and  legally  irrelevant.     It  is  irrelevant  to 
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any  decision  to  which  the  jury  ought  to  come.  It  is,  in  the  wordg 
of  Lord  Mansfield  in  Carter  v.  Boehm^  "  evidence  to  which  .the 
jury  ought  not  to  pay  the  least  regard."  Such  is  and  must  be 
irrelevant,  and  therefore  is  not  evidence.  It  seems  to  me  that 
the  evidence  in  this  case,  which  was  given  and  received  notwith^ 
standing  objection  taken  to  it,  and  to  which  reception  the  first 
exception  is  pointed,  was  given  solely  for  the  purpose  of  inviting 
the  jury  to  found  upon  it  a  calculation  of  the  price  of  an  annuity, 
a  calculation  upon  which  they  were  not  legally  entitled  to  enter. 
I  think,  therefore,  that  the  evidence  was  improperly  admitted. 
And  I  am  of  opinion  that  upon  both  exceptions  the  defendants 
are  entitled  to  judgment,  and  that  there  ought  to  be  a  venire  de 
novo. 

HoNYMAN,  J.2  I  agree  with  the  rest  of  the  court  that  in  this 
case  there  must  be  a  venire  de  novo. 

It  seems  to  me  that  the  language  used  by  the  lord  chief  baron 
in  his  summing  up,  with  reference  to  the  damages  recoverable  by 
the  mother,  amounted  to  a  direction  to  the  jury  that  they  might, 
if  they  thought  fit,  find  the  amount  payable  to  the  mother  by 
ascertaining  merely  the  amount  required  for  the  purchase  of  an 
annuity  for  a  person  of  the  age  of  the  mother,  according  to  the 
average  duration  of  the  life  of  persons  of  that  age.  Without 
relying  on  the  evident  slip  (common  apparently  to  all  parties)  of 
omitting  to  notice  that  the  annuity  payable  to  his  mother  by  the 
deceased  was  not  an  annuity  for  her  Ufe,  but  only  for  the  joint 
lives  of  the  two,  I  think  that  this  direction  is  objectionable  on 
two  grounds  :  first,  as  authorizing  the  jury  to  find  the  term  for 
which  an  annuity  is  to  be  purchased  solely  by  reference  to  the 
average  duration  of  human  life,  without  taking  into  account  the 
state  of  health  and  condition  of  the  mother ;  and,  secondly,  in 
allowing  the  jury  to  disregard  the  admitted  fact  that  the  annuity 
which  the  mother  had  lost  by  the  defendant's  negligence  was 
secured  only  by  the  personal  covenant  of  a  professional  man,  and 
would,  therefore,  become  practically  valueless  by  the  inability  of 
the  grantor,  through  ill  health  or  the  loss  of  business,  to  keep  up 
the  annuity  payments. 

Having  come  to  the  conclusion  that  on  this  ground  there  must 
be  a  venire  de  novo,  I  purposely  abstain  from  expressing  any 

1  1  Sm.  L.  C.  6th  ed.  490.  "  This  judgment  was  read  by  Brett,  J. 
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opinion  on  the  other  exceptions  to  the  lord  chief  baron's  ruling, 
and  to  the  admissibility  of  Mr.  Adamson's  evidence. 

Attorney  for  plaintiff :  Roberts. 

Attorneys  for  defendants:  Beale,  Marigold  ^  Beale. 

Venire  de  novo. 


Macdonald  vs.   Law  Union   Fieb  and  Life  Instjb- 

ANCE   Co. 
(Law  E.  9  Q.  B.  328.     Queen's  Bench,  April,  1874.) 

Misrepresentation.  —  The  plaintiff  effected  a  policy  of  insurance  witli  the  defendants  on  the 
life  of  K.  M.  T.,  which  was  under  the  seal  of  the  defendants,  but  the  plaintiff  was  not  made 
a  party  to  it.  In  it  was  a  proviso,  "  That  if  the  declaration  under  the  hand  of  the  plain- 
tiff deliTcred  at  the  defendants'  office  as  the  basis  of  the  insurance  is  not  in  every  respect 

true then  the  insurance  shall  be  void.     On  proposing  the  insurance,  the  plaintiff 

had  answered  in  writing  certain  questions,  and  at  the  foot  he  had  signed,  as  the  person 
proposing  the  insurance,  a  declaration,  "  I  declare  that  the  above  particulars  are  truly  set 
forth."  Held,  that  the  proviso  in  the  policy  (by  the  terms  of  which  the  plaintiff  was 
bound,  having  accepted  it)  avoided  the  insurance  if  the  particulars  in  the  declaration  were 
untrue  in  fact,  on  a  material  matter,  although  not  untrue  to  the  plaintiff's  knowledge. 

DECLAiBATiON  on  a  policy  of  insurance,  [setting  it  out  at 
length,]  dated  the  9th  of  April,  1872,  under  the  hands  of  three 
directors  of  the  defendants'  company,  and  under  the  seal  of  the 
company,  effected  with  the  defendants  by  the  plaintiff  on  the  life 
of  K.  M.  Taylor.  After  stating  the  amount  insured,  and  of  pre- 
mium, &c.,  it  was  "  Provided,  nevertheless,  that  if  the  declaration 
in  writing  under  the  hand  of  the  plaintiff,  dated  the  6th  of  March, 
1872,  dehvered  at  this  office  as  the  basis  for  the  insurance,  is  not 
in  every  respect  true,  or  if  there  has  been  any  misrepresentation, 
concealment,  or  untrue  averment  in  treating  for  the  insurance, 
or  if  the  conditions  herein  contained  shall  not  be  in  all  respects 
observed  and  performed  on  the  part  of  the  plaintiff  and  K.  M. 
Taylor,  then  the  insurance  shall  be  void,  and  the  premium  or 
premiums  received  in  respect  thereof  shall  be  forfeited  to  the 
company." 

Pleas,  inter  alia.  Fifth  :  That  a  material  fact  stated  in  the 
said  declaration  in  the  said  policy  mentioned,  and  thereby  agreed 
to  be  the  basis  of  the  insurance,  was  untrue ;  that  is  to  say,  that 
the  life  of  K.  M.  Taylor  had  not  been  proposed  for  insurance  in 
any  office  or  offices,  whereas  it  had  been  proposed  in  two  offices 
[naming  them]  and  had  been  declined  by  both  offices. 

Issue  joined. 

VOL.  IV.  39 
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LAt  the  trial  before  Blackburn,  J.,  at  the  sittings  in  Middlesex, 
after  Hilary  term,  it  appeared  in  evidence  that  the  plaintiff  had 
effected  with  the  defendants'  office  an  insurance  on  the  life  of  a 
Mrs.  K.  M.  Taylor.  On  the  plaintiff's  proposal  to  insure  the  life 
at  the  defendants'  oflBee,  a  form  containing  questions  to  be  an- 
swered by  the  person  proposing  the  insurance  was  filled  up  by  the 
plaintiff,  and  he  signed  at  the  foot  of  it,  as  the  person  proposing 
the  insurance,  the  following  declaration :  "  I  declare  that  the  above 
particulars  are  truly  set  forth."  Question  ten  was,  "  Has  the  life 
been  proposed  for  insurance  at  this  or  any  other  office  or  offices  ; 
if  so,  at  what  offices  ;  was  she  accepted  or  declined  ?  "  The  an- 
swer was,  "  No."  The  policy  declared  on  was  afterwards  granted 
by  the  defendants,  and  accepted  by  the  plaintiff. 

In  answer  to  questions  left  by  the  judge,  the  jury  found,  inter 
alia,  that  the  answer  to  question  ten  was  untrue  to  the  knowledge 
of  Mrs.  Taylor,  but  not  to  the  knowledge  of  the  plaintiff.  On 
this  finding,  the  judge  directed  the  verdict  to  be  entered  for  the 
defendants  on  the  fifth  plea,  with  leave  to  move  to  enter  it  for  the 
plaintiff  ;  the  verdict  being  entered  for  the  plaintiff  on  the  other 
issues,  with  leave  to  move  to  enter  the  verdict  on  those  issues  for 
the  defendantsj 

Powell,  Q.  C,  (with  him  Barnard,^  for  the  plaintiff,  moved 
accordingly.  On  the  finding  of  the  jury  on  the  fifth  plea,  the 
plaintiff  is  entitled  to  the  verdict.  There  is  nothing  stated  in  the 
proposal  or  forpi  of  questions  sent  to  the  plaintiff  to  fill  up,  to 
indicate  that  they  are  to  be  the  basis  of  the  contract.  [Black- 
BUEN,  J.  It  is  expressly  so  stated  in  the  policy.]  Only  inferen- 
tiaUy.  This  proposal  is  not  like  that  in  many  of  the  reported 
cases,  which  contains  a  distinct  statement  on  the  face  of  it  that 
it  is  to  form  the  basis  of  the  contract.  After  the  questions  are 
set  out,  it  simply  says  :  "  I  declare  that  the  above  particulars  are 
truly  set  forth."  [CoCKBUEN,  C.  J.  But  in  the  policy  itself, 
which  is  the  operative  instrument  and  contains  the  terms  of  the 
contract,  the  declaration  is  said  to  be  delivered  as  the  basis  of  the 
insurance.]  The  policy  is  the  act  and  deed  of  the  company  ex- 
clusively ;  the  plaintiff  does  not  put  his  hand  to  it  as  he  does  to 
the  other  document ;  and  the  policy  contains  terms  of  which  no 
notice  was  given  to  the  plaintiff  by  the  proposal.  In  the  policy 
they  do  not  recite  that  the  particulars  are  the  basis  of  the  policy, 
but  at  the  end  there  is  a  proviso  that  if  the  declaration  delivered 
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at  the  office  as  the  basis  of  the  insurance  is  not  in  every  respect 
true,  then  the  msurance  is  to  be  void.  [Cockbtjen,  C.  J.  The 
plaintiff  accepts  the  policy  with  that  proviso  in  it.]  That  raises 
the  point  whether  the  mere  acceptance  of  a  policy  such  as  this, 
without  any  previous  stipulation  or  knowledge  on  the  subject, 
makes  the  terms  of  it  binding  upon  the  plaintiff.  [Blackbtjkn, 
J.  Surely  there  can  be  no  doubt  of  it.  Is  there  any  ground  for 
saying  that  a  party  can  accept  and  adopt  a  contract,  although  he 
has  not  put  his  hand  to  it,  and  then  reject  some  of  the  terms  of 
it  ?  I  did  not  reserve  that.  I  thought  the  point  whether  the  ab- 
solute truth  was  meant  by  the  terms  of  the  proviso  very  arguable, 
so  I  reserved  that.]  The  plaintiff,  in  accepting  the  policy,  adopts 
it  only  so  far  as  it  is  in  conformity  with  his  proposal.  There  have 
been  cases  in  which  the  proposal  itself  had  terms  similar  to  those 
of  this  proviso,  and  yet  the  courts  held  that  in  the  absence  of 
fraud  the  terms  did  not  avoid  the  policy.  In  Wheelton  v.  Bar- 
di»ty^  the  court  of  exchequer  chamber,  overruling  this  court,  held 
that  there  was  no  warranty  of  the  truth  of  the  particulars  in  the 
proposal,  nor  anything  in  the  nature  of  the  contract  showing  an 
intention  that  the  truth  of  those  matters  should  be  the  basis  of 
the  contract.  [Lttsh,  J.  It  is  to  be  observed  that  at  the  foot  of 
the  answers  the  plaintiff  says  :  "  I  declare  that  the  above  partic- 
ulars are  truly  set  forth."  He  does  not  say,  "  to  the  best  of  my 
knowledge  and  belief."  The  declaration  is  without  any  qualifica- 
tion.] No  doubt ;  and  if  that  be  held  a  warranty  of  the  truth, 
there  is  an  end  of  the  case ;  but  it  is  submitted  that  it  only 
amounts  to  a  representation,  and  being  bond  fide,  as  the  jury  have 
found,  the  plaintiff  ^s  entitled  to  the  verdict  on  the  fifth  plea. 
He  also  referred  to  Benham  v.  United,  ^c.  Assurance  CoP- 

Sir  J.  B.  Karslake,  Q.  C,  (^Petheram  with  him,)  moved,  pur- 
suant to  leave  reserved,  to  enter  the  verdict  for  the  defendants  on 
the  other  issues.  As  the  court  refused  the  rule  merely  ^ro/orma, 
in  order  to  put  the  defendants  in  a  position  to  appeal,  in  case  the 
plaintiff  should  take  that  course,  it  is  unnecessary  to  give  the 
pleadings,  &c. 

CoCKBUEN,  C.  J.  We  refuse  the  plaintiff  a  rule  on  the  ground 
that  it  appears  to  us,  upon  the  construction  of  the  contract,  that 

1  8  E.  &  B.  232;  S.  C,  ante,  vol.  2,  p.  447. 

2  7  Ex.  744;  21  L.  J.  (Ex.),  317. 
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it  is  a  condition  that  the  declaration  signed  by  the  plaintiff  shall 
be  true  in  point  of  fact,  —  not  merely  in  the  sense  of  being  true 
in  the  absence  of  fraud,  that  is,  true  so  far  as  the  plaintiff's 
knowledge  went.  It  is  the  same  thing  to  the  company  whether 
the  representations  contained  in  the  declaration  be  fraudulent  or 
whether  they  be  not.  The  representation  would  have  been  fraud- 
ulent if  the  proposal  for  the  insurance  had  been  by  the  person 
whose  life  was  to  be  insured,  and  the  company,  of  course,  under 
those  circumstances,  would  be  protected  ;  but  it  is  equally  impor- 
tant to  them  to  be  protected  when  the  insurance  is  effected  by  a 
third  person.  We  must  look  at  the  language  of  the  policy  with 
a  view  to  what  was  in  the  mind  of  those  who  drew  it.  The  ob- 
ject of  the  proviso  is  that  the  company  shall  be  protected  against 
untruthful  representations,  whether  those  representations  are  un- 
true to  the  knowledge  of  the  party  effecting  the  insurance  or  not ; 
the  terms  would  primd  facie  and  naturally  import,  in  the  ordinary 
use  of  language,  that  the  policy  is  vitiated  if  the  representation, 
made  as  preliminary  to  the  contract,  was  not  in  point  of  fact  true. 
Whether  untrue  to  the  knowledge  of  the  party  proposing  the  life 
is  to  them  a  matter  of  very  little  importance.  The  ordinary  sense 
of  the  words  used  is  that  they  are  to  be  taken  with  reference  to 
the  fact,  and  not  with  reference  to  the  knowledge  of  the  party. 
This  case  is  clearly  distinguishable  from  Wheelton  v.  Hardisty,^ 
because  in  that  case  there  was  no  condition  that  any  untrue  state- 
ment should  vitiate  the  policy. 

Blackbuen,  J.  I  also  think  that  the  verdict  was  rightly  en- 
tered, upon  the  terms  of  this  policy,  in  which  there  is  this  agree- 
ment :  "  Provided  that  if  the  declaration  iii  writing  under  the 
hand  of  the  plaintiff,  delivered  by  him  as  the  basis  of  the  insur- 
ance, was  not  in  every  respect  true,  or  if  there  had  been  any 
misrepresentation,  concealment,  or  untrue  averment  in  treating 
for  the  said  insurance,  or  if  the  conditions  thereon  indorsed  should 
not  be  in  all  respects  observed  and  performed  on  the  part  of  the 
plaintiff,  the  policy  should  be  void."  That  is  the  language  put  into 
the  contract,  and  although  it  is  under  a  deed  poll,  I  think  the 
proviso  must  be  taken  as  part  of  the  contract,  and  that  the  plain- 
tiff cannot  sue  upon  the  contract,  which  contains  that  proviso 
without  being  bound  by  it,  and  that  he  must  take  the  contract 

1  8  E.  &  B.  232  ;  S.  C,  ante,  vol.  2,  p.  447. 
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with  the  proviso,  and  not  reject'  it.  I  think,  further,  that  the 
meaning  and  true  construction  of  it  is,  that  if  the  statement  made 
by  the  plaintiff  is  not  in  every  respect  ti?ue  in  fact,  —  not  in  the 
sense  if  it  be  fraudulent  or  if  it  be  a  lie,  or  in  the  sense  that  there 
is  moral  culpability,  —  then  the  policy  is  to  be  void.  The  object 
being  that  the  company  may  know  what  sort  of  risk  they  are  tak- 
ing, Dhey  secure  themselves  by  saying,  if  the  statements  the  insured 
have  made  are  not  accurate  in  fact,  then  the  contract  shall  be 
void.  Whether  the  premiums  are  forfeited  would  be  a  matter 
depending  upon  other  considerations.  In  Wheelton  v.  Hardisty, 
the  judgments  of  the  judges  all  proceed  on  the  ground  that  there 
was  no  express  stipulation  in  the  policy  that  made  the  accuracy 
of  the  statements  the  basis  of  the  contract.  Whether  that  was 
correct  or  not  in  the  particular  case,  is  a  question  that  only  can  be 
raised  in  the  house  of  lords ;  but  that  that  is  the  ratio  of  the  de- 
cision is  clear,  when  looking  to  the  reasons  given  by  the  different 
judges.  But  here  the  proviso  is  expressly  worded  so  as  to  make 
inaccuracy  of  the  statements,  as  distinguished  from  wilful  false- 
hood, avoid  the  contract.  I  think,  therefore,  that  there  should  be 
no  rule. 

Lush,  J.,  concurred.  Hule  refused. 

Attorney  for  plaintiff :  J.  W.  Macdonald. 

Attorney  for  defendants :  Gteorge  Burges. 


Bkadbxjen  vs.  Great  Western  Railwax  Co. 

(L.  K.  10  Ex.-!.    Exchequer,  Michaelmas  Term,  1874.) 

Accident  policy.  Effect  of  receiving  insurance  on.  —  In  an  action  for  injuries  caused  by 
defendants'  negligence,  a  sum  received  by  the  plaintiff  on  an  accidental  insurance  policy 
cannot  be  taken  into  account  in  reduction  of  damages. 

Action  brought  to  recover  damages  for  injuries  sustained  by 
the  plaintiff,  through  the  defendants'  negligence,  while  he  was 
travelling  as  a  passenger  on  their  line.  The  cause  was  tried  at 
Stafford,  before  Pigott,  B.,  at  the  last  summer  assizes.  The  jury 
found  a  verdict  for  the  plaintiff  for  £217;  but,  as  it  appeared 
that  he  had  received  a  sum  of  j£31  on  account  of  the  accident 
upon  an  insurance  effected  by  him  with  the  Accidental  Insurance 
Company,  it  was  contended  by  the  defendants  that  that  sum 
ought  to  be  deducted  from  the  sum  at  which  the  jury  assessed 
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the  damages.  The  learned  judge,  after  consulting  with  Lord 
Coleridge,  C.  J.,  directed  the  verdict  to  be  entered  for  the  whole 
sum,  but  reserved  leave  to  the  defendants  to  move  to  reduce  the 
verdict  by  £31. 

Suddlestone,  Q.  C,  moved  accordingly.  The  plaintiff's  loss 
from  the  accident  was  partly  compensated  by  what  he  received 
from  the  insurance  company;^  by  reason  of  the  accident.  The  case 
of  Yates  v.  WTiyte,^  is  distinguishable  on  the  ground  that  the 
policy  there  was  strictly  a  contract  of  indemnity,  and  the  plaintiff 
was  to  hold  the  proceeds  of  the  action  in  trust  for  the  underwrit- 
ers so  far  as  they  had  indemnified  him.^  The  direction  of  Lord 
Campbell,  C.  J.,  to  the  jury  in  Sicks  v.  Newport,  ^e.  Wy  Co.? 
in  an  action  brought  under  9  &  10  Vict.  c.  93,  is  more  appli- 
cable ;  there  the  whole  sum  received  on  an  accident  policy  was 
deducted. 

Bkamwell,  B.  Clearly  there  must  be  no  rule.  The  jury 
have  found  that  the  plaintiff  has  sustained  damages  through  the 
defendants'  negligence  to  the  amount  of  £217,  but  it  is  said  that 
because  the  plaintiff  has  received  £31  from  the  office  in  which  he 
insured  himself  against  accidents,  therefore  the  damages  do  not 
amount  to  £217.  One  is  dismayed  at  this  proposition.  In  Dalhy 
v.  India  ^  London  Life  Assurance  Company,^  it  was  decided 
that  one  who  pays  premiums  for  the  purpose  of  insuring  himself, 
pays  on  the  footing  that  his  right  to  be  compensated  when  the 
event  insured  against  happens  is  an  equivalent  for  the  premiums 
he  has  paid ;  it  is  a  quid  pro  quo,  larger  if  he  gets  it,  on  the 
chance  that  he  will  never  get  it  at  all.  That  decision  is  an  au- 
thority bearing  on  the  present  case,  for  the  principle  laid-  down  in 
it  applies,  and  shows  that  the  plaintiff  is  entitled  fo  retain  the 
benefit  which  he  has  paid  for  in  addition  to  the  damages  which  he 
recovers  on  account  of  the  defendants'  negligence. 

As  to  the  case  of  Sicks  v.  Newport,  ^c.  Ry  Co.,  that  was  an 

1  4  Bing.  N.  C.  272. 

2  In  Yates  v.  Whyie,  (4  Bing.  N.  C,  at  p.  285,)  Bosanquet,  J.,  after  refer- 
ring to  the  similar  case  of  Masony.  Sainsbury,  (3  Doug.  61,)  says:  "  There  the 
action  was  brought  for  the  benefit  of  the  underwriters  ;  here  the  plaintiff  sues 
on  his  own  account.  But  I  think  that  makes  no  difference  ;  for  he  has  the 
legal  right  to  the  damages,  and  if  the  underwriters  have  an  equitable  right, 
they  will  establish  it  in  another  court." 

s  4  B.  &  S.  403,  note  to  Pym  v.  Great  Northern  R'y  Co. 
*  15  C.  B.  365  ;  S.  C,  ante,  vol.  2,  p.  371. 
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action  brought  under  Lord  Campbell's  act,  and  the  ruling  is 
quite  correct.  The  statute  had  laid  down  no  rule  as  to  the  mode 
of  calculating  the  damages  to  be  given  in  respect  of  the  right  of 
action  which  it  created.  The  rule  was  first  laid  down  in  this 
court,^  and  that  rule  was,  that  the  damages  w«re  to  be  a  compen- 
sation to  the  family  of  the  deceased  equivalent  to  the  pecuniary 
benefits  which  they  might  have  reasonably  expected  from  the  con- 
tinuance of  his  life.  If,  therefore,  the  person  claiming  damages 
was  put  by  the  death  of  his  relative  into  possession  of  a  large 
estate,  there  was  no  loss  ;  he  was  a  gainer  by  the  event ;  and  sim- 
ilarly, whatever  comes  into  the  possession  of  the  family  who  have 
suffered  by  the  death  of  their  relative  by  reason  of  his  death  must 
be  taken  into  account.  But  that  has  no  bearing  on  the  case  of  a 
person  suing  upon  his  common  law  right  for  injuries  caused  to 
him  by  the  defendants'  negligence. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  plaintiff  is  en- 
titled to  recover  the  damages  caused  to  him  by  the  negligence  of 
the  defendants,  and  there  is  no  reason  or  justice  in  setting  off 
what  the  plaintiff  has  entitled  himself  to  under  a  contract  with 
third  persons,  by  which  he  has  bargained  for  the  payment  of  a 
sum  of  money  in  the  event  of  an  accident  happening  to  him.  He 
does  not  receive  that  sum  of  money  because  of  the  accident,  but 
because  he  has  made  a  contract  providing  for  the  contingency. 
An  accident  must  occur  to  entitle  him  to  it ;  but  it  is  not  the 
accident,  but  his  contract,  which  is  the  cause  of  his  receiving  it. 

Hule  refused. 

Amphlett,  B.,  concurred. 

Attorneys  for  defendants :    Young,  Maples  ^  Go. 

See  King  v.  Stale  Fire  Ins.  Co.  3  Ben.  Fire  Ins.  Cas.  186,  and  note. 

1  Franklin  v.  South  Eastern  R'y  Co.  3  H.  &  N.  211,  followed  in  Dalton  v. 
South  Eastern  R'y  Co.  4  C.  B.  (N.  S.),  296  ;  27  L.  J.  (C.  P.),  227  ;  and  Pym 
v.  Great  Northern  R'y  Co.  4  B.  &  S.  396  ;  32  L.  J.  (Q.  B.),  377. 
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(7  Pacific  Law  Rep.  133.    Supreme  Court,  California,  April^  1874.) 

Assignment  of  policy.  Suit  by  administrator  to  annuL — In  an  action  brought ;  by  the 
administrator  of  a  person  whose  life  was  insured  to  hare  an  assignment  set  aside  as  in 
fraud  of  creditors,  which  assignment  was  "  made  in  the  inimediate  expectation  of  death, 
and  not  solely  in  consideration  of  a  preiixisting  debt,  but  chiefly  as  a  gift;"  held,  that  the 
insured  being  insolvent  at  the  time,  the  assignment  could  not  be  sustained  as  a  gift,  but 
as  a  payment  of  debt  it  was  valid. 

Appeal  from  the  district  court  of  the  Sixth  Judicial  District, 
Sacramento  County. 

The  suit  was  brought  by  the  plaintiff  as  administrator  of  the 
estate  of  John  King,  deceased,  to  annul  the  transfer  of  a  life  in- 
surance policy,  and  to  have  the  amount  of  the  same  applied  to  the 
payment  of  claims  against  the, estate.  The  complaint  avers  that 
John  King,  an  unmarried  man,  died  intestate,  leaving  an  indebt- 
edness, which,  in  the  aggregate,  exceeded  his  assets,  exclusive  of 
an  insurance  policy  (the  one  in  suit)  that  had  been  issued  to  him 
upon  his  own  life.  It  also  contains  the  following  averments: 
"And  this  plaintiff  avers  that  the  said  John  King,  on  his  death- 
bed, and  just  previous  to  his  decease,  assigned,  transferred,  and 
delivered  the  said  life  insurance  policy  to  his  brother,  the  said 
Joaquin  King,  in  fraud  of  the  rights  of  his,  creditors,  and  for 
the  purpose  of  enabling  the  said  Joaquin  King  to  collect  and 
receive  the  said  sum  of  |5,000,  which  would  be  payable  on  said 
policy  after  his  death,  which  he  knew  would  shortly  occur,  and 
for  the  purpose  of  i  defrauding  and  depriving  his  said  creditors 
thereof.  And  on  like  information  and  belief  plaintiff  avers  that 
the  said  Joaquin  King  did  not  pay,  nor  did  the  said  John  King 
receive,  any  valuable  or  sufficient  consideration  for  the  said  trans- 
fer and  assignment  of  said  life  insurance  pohcy." 

It  avers  further  that  the  defendant  is  proceeding  to  collect  the 
amount  of  tjie  policy  and  apply  it  to  his  own  use  in  fraud  of  the 
rights  of  the  creditors  of  the  estate.  Subsequent  to  the  filing  of 
the  complaint,  the  plaintiff  asked  leave  to  amend  it  by  striking 
out  that  portion  quoted  above,  and  to  insert  in  lieu  thereof  the 
following :  — 
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"  And  this  plaintifE  avers  that  the  said  John  King,  just  before 
Ms  death,  in  momentary  expectation  thereof,  and  in  contempla- 
tion of  that  event,  indorsed,  or  caused  to  be  indorsed,  on  said 
policy  of  life  insurance,  the  following  words,  to  wit :  — 

"  '  Yankee  Jim's,  September  5,  1860. 
" '  I  leave  policy  to  my  brother,  Joaquin  King,  to  receive  the 
benefit  of  the  within.  John  King.' 

"  And  plaintiff  avers  that  he  is  not  informed,  and  is  therefore 
unable  to  say  whether,  on  the  entry  of  said  indorsement,  the 
said  John  King  delivered  the  said  policy  of  life  insurance  to  the 
said  Joaquin  King,  or  himself  retained  possession  of  the  same. 
But  plaintiff  avers  that  if  the  said  policy  was  delivered  to  the 
said  Joaquin  King  at  the  time  of  the  indorsement,  or  at  any 
time  before  the  death  of  the  said  John  King,  then  the  same  was 
delivered  as  a  donation  in  expectancy  of  death,  and  not  other- 
wise, and  upon  no  other  consideration.  And  if  the  said  delivery 
was  not  made,  the  said  indorsement  was  intended  to  operate  as  a 
will,  to  take  effect  after  the  death  of  the  said  John  King.  Plain- 
tiff avers  that  the  said  Joaquin  King  is  attempting  fraudulently 
and  covinously  to  collect  the  amount  of  said  policy  from  the 
.ffitna  Insurance  Company,  and  convert  the  same  to  his  own  use, 
in  fraud  of  the  rights  of  the  creditors  of  the  estate  of  John 
King." 

The  defendant  objected  to  the  amendment  on  the  ground  that 
the  action  was  for  a  fraudulent  assignment,  and  the  amendment 
proposed  would  totally  change  the  nature  of  the  action.  The 
objection  was  overruled,  and  the  amendment  allowed,  the  defend- 
ant's counsel  excepting.  The  defendant  then  filed  a  general 
demurrer,  and  also  demurred  on  the  ground  of  ambiguity.  The 
demurrer  was  overruled,  and  the  cause  was  tried  by  the  court 
without  a  jury.  At  the  trial  it  was  shown  that  Joaquin  King 
was  the  brother  of  John  Bang  ;  that  he  worked  for  his  brother  — 
assisting  him  about  his  business  as  a  clerk  in  his  store,  as  a  cook 
and  otherwise  —  for  twenty-eight  months ;  that  he  had  never  been 
paid  for  his  services,  and  that  his  brother  owed  him  1600  borrowed 
money ;  that  the  assignment  of  the  policy  was  made  in  the  pres- 
ence of  witnesses  a  few  days  before  the  death  of  the  assignor,  and 
in  contemplation  of  death.  The  accounts  of  creditors  (referred 
to  in  the  opinion)  were  admitted  in  evidence,  agaiast  the  objec- 
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tion  of  the  defendant  that  he  was  not  a  party  to  the  transaction, 
and  that  the  amount  of  the  debts  against  the  estate  could  not  be 
so  proved  in  this  action,  such  bills  not  being  the  best  or  any  evi- 
dence of  such  debts  against  the  defendant.  The  whole  amount 
of  the  claims  was  $14,088.03.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed. 

MeKune  ^  Welty,  for  appellant. 

Beatty  ^  Denson,  for  respondent. 

Opinion  by  Rhodes,  J.;  Ceockbtt,  McKeststey,  Niles,  J  J., 
Wallace,  C.  J.,  concurring. 

The  administrator  is  the  proper  person  to  sue  for  the  recovery 
of  the  policy  or  its  proceeds,  for  the  benefit  of  the  creditors  of 
the  estate. 

There  was  no  error  in  permitting  the  plaintiff  to  amend  the 
complaint,  in  the  manner  shown  by  the  record. 

The  indorsement  on  the  policy  was  sufficient  to  constitute  a 
valid  assignment  of  it  to  the  defendant  King. 

The  accounts  filed  by  the  creditors  of  the  estate,  and  allowed 
by  the  administrator  and  the  probate  judge,  were  admissible  in 
evidence.  While  they  might  not  be  competent  proof  of  the  fact, 
or  the  amount  of  the  indebtedness  of  the  estate,  they  were  proof 
of  the  fact  that  such  claims  were  filed  against  the  estate. 

The  court  found  that  the  indorsement  and  delivery  of  the 
policy  "  were  made  in  the  immediate  expectation  of  death,  and 
not  solely  in  consideration  of  a  preexisting  debt,  but  chiefly  as  a 
gift."  No  fraudulent  intent  is  found.  The  evidence  clearly  and 
without  conflict  establishes  the  existence  of  the  debt  at  the  time 
of  the  assignment  of  the  policy,  and  proves  that  such  indebted- 
ness was  a  part  at  least,  of  the  consideration  of  the  assignment. 
In  view  of  the  insolvency  of  the  estate,  the  defendant  King 
may  not  be  entitled  to  the  benefit  of  the  assignment  of  the 
policy  as  a  gift,  but  he  is  entitled  to  the  payment  of  his  debt  out 
of  the  policy.  The  judgment,  therefore,  taking  the  policy  out  of 
his  hands,  without  making  provision  for  the  payment  of  the  debt 
out  of  the  proceeds  of  the  policy,  or  otherwise,  cannot  be  sus- 
tained. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial.  Remittitur  forthwith. 


SUPREME  COURT,  1870.  619 

Norton  v.  Phoenix  Mutual  Life  Insurance  Company, 


CONNECTICUT. 

Elizabeth  J.  Norton  vs.  Phcenix  Mutual  Life  Instjbancb 

COMPANX. 
(36  Conn.  503.     Supreme  Court,  February,  1870.) 

Payment  of  jyremium.  Receipt.  — N.,  who  had  for  many  years  been  a  local  agent  of  a  life 
insurance  company,  held  a  policy  of  the  company  on  his  own  life  in  the  name  and  for  the 
benefit  of  his  wife.  Eenewal  certificates  signed  by  the  secretary  of  the  company  were 
placed  in  his  hands  to  be  used  in  receiving  payment  of  premiums  upon  policies  held  in  his 
vicinity,  all  of  which  contained  a  provision  that  they  should  not  be  valid  until  the  pre- 
mium was  paid  and  they  were  countersigned  by  N.  as  agent.  Upon  the  payment  of  the 
premium  upon  the  policy  in  que,?tion  in  1866,  such  a  renewal  certificate  was  taken  by  N., 
but  was  not  coimtersigned  by  him  as  agent.  N.  died  in  1867,  and  after  his  death  a  sim- 
ilar receipt  was  found  among  his  papers  for  the  premium  due  in  1867,  but  was  not  coun- 
tersigned by  him.  Held,  in  a  suit  by  his  widow  on  the  policy,  that  the  court  committed 
no  error  in  charging  the  jury  that  the  receipt  under  the  circumstance  ^•^as prima  fade  evi- 
dence of  the  payment  of  the  premium.     (Two  judges  dissenting.) 

Assumpsit  upon  a  life  insurance  policy,  brought  to  the  supe- 
rior court  in  Hartford  County,  and  tried  to  the  jury  on  the  gen- 
eral issue  with  notice,  before  Pardee,  J. 

The  policy  was  upon  the  life  of  Seth  P.  Norton,  in  the  sum  of 
$2,000,  and  was  taken  out  in  the  name  of  the  plaintiff,  who  was 
his  wife,  for  her  benefit  if  she  should  be  living  at  his  death,  and 
for  the  benefit  of  her  children  if  she  should  not  then  be  living. 

On  the  trial  the  plaintiff,  having  made  proof  of  the  policy,  of- 
fered in  evidence  the  following  renewal  receipts  :  — 


Annual  Premiums     .     .     $114.90 
28.73 


"Office  of  Phoenix  Mutual 
Life  Insurance  Co.,  Hartford, 
Conn.,  June  20, 1866. 

"  Policies  No.  7233  and  7234, 
insuring  the  life  of  Seth  P.  Nor- 
ton, are  hereby  continued  in 
force  for  one  year,  to  wit,  un- 
til the  20th  day  of  June,  1867, 
at  12  o'clock  noon.  But  this 
certificate  receipt  shall  not  be 
valid,  or  in  any  manner  binding 
on  this  company,  until  the  pre- 
mium, interest,  and  assessment 

is  paid  as  per  margin,  and  this  receipt  countersigned  by  S.  P. 

Norton.  J.  F.  Bu^rns,  Secretary" 


Cash  part  of  premiums    .     $71.82 
Interest  on  4  notes     .     .        17.28 
Excess  of  note  surrendered  ) 
over  dividend,  ^ 

Extra  premium     .     .     . 

Casli  due $89.10 

Note  in  addition  for   .     .        71.82 


Received  the  above  this  \ 
day  of  18     | 

By  Agent. 

At 
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Annual  premiums 
Interest  on  4  notes 

Less  dividend   .    . 
Cash  due      .     .     . 

• 

.  $114.90 
.       13.68 

$128.58  ' 
.       57.00 

.    $71.58 

Received  the  above  this 
day  of            18 
By 

At 

Agent. 

"  Office  of  Phoenix  Mutual 
Life'  Insurance  Co.,  Hartford, 
Conn.,  June,  20,  1867. 

"  Policy  No.  7233,  insuring 
the  life  of  Seth  P.  Norton,  is 
hereby  contiilue'd  in  force  for 
one  year,  to  wit,  until  tlie  20th 
day  of  June,  1868,  at  12  o'clock 
noon.  But  this  certificate  re- 
ceipt shall  not  be  valid,  or  in 
any  manner  binding  on  this  com- 
pany, until  the  premiutn,  interest,  and  assessment  is  paid  as  per 
margin,  and  this  receipt  countersigned  by  S.  P.  Norton. 

"  J.  F.  Bttens,  Secretary.'" 

On  the  back  of  these  certificates  was  printed  the  following : 
"  The  insured  will  please  take  notice  that  no  receipt  for  premium 
on  this  policy  is  valid  unless  signed  by  the  president  or  secretary 
of  the  company,  at  Hartford,  Conn.,  and  that  no  agent  has  au- 
thority to  interline,  alter,  or  otherwise  change  any  policy,  or  to 
receive  any  premium  after  date  of  its  being  due,  without  special 
permission  from  the  office  of  the  company." 

The  defendant  objected  to  the  admission  of  these  certificates, 
because  no  evidence  was  offered  to  show  that  the  premiums,  inter- 
est, and  assessment  had  been  paid  as  per  margin  in  the  receipts, 
and  the  certificates  had  never  been  countersigned  by  S.  P.  Nor- 
ton, as  provided  in  them.  The  court  overruled  the  objection  and 
admitted  the  certificates. 

The  plaintiff  also  proved  that  Seth  P.  Norton  was  her  husband 
at  the  time  of  the  issuing  of  the  policy,  and  at  the  time  of  his 
death,  which  was  on  the  29th  day  of  October,  1867,  and  that  he 
was  at  the  time  of  his  death,  and  for  many  years  had  been,  the 
local  agent  of  the  defendaiits  in  their  insurance  business  at  Col- 
linsville.  The  plaintiff  testified  that  the  payment  of  premiums 
upon  the  policy  had  been  made  by  her  husband  from  his  own 
estate,  and  not  from  her  moneys  or  estate ;  that  she  had  no 
knowledge  that  any  premium  had  been  paid  upon  the  policy  ; 
that  she  had  never  had  anything  to  do  with  her  husband's  finan- 
cial matters  ;  that  she  had  confided  all  her  own  matters  of  busi- 
ness exclusively  to  him,  and  that  she  had  never  seen  the  renewal 
receipts  until  after  her  husband's  death. 
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The  defendants  requested  the  court  to  charge  the  jury  that,  to 
entitle  the  plaintiff  to  recover,  she  was  bound  to  prove  that  the 
annual  premiums  had  been  paid  at  the  times  and  in  the  manner 
provided  in  the  policy,  and  that  the  certificate  receipts  were  not 
evidence  of  such  payments ;  and  that,  as  the  policy  was  in  the 
name  of  Elizabeth  J.  Norton,  and  she  was  by  the  policy  to  pay 
the  premiums,  the  certificate  receipts  in  her  hands  could  only  be 
binding  on  the  company  in  case  she  had  actually  paid  the  money, 
or  the  receipt  had  been  countersigned  by  S.  P.  Norton,  agent  of 
the  company. 

The  court  did  not  so  instruct  the  jury,  but  charged  them  as 
follows :  — 

"  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the  an- 
nual premiums  on  this  policy  have  been  paid  at  the  times  and  in 
the  manner  specified  in  the  policy,  or  that  the  payment  has  been 
waived.  But  if  the  jury  shall  find  that  the  annual  premium  due 
on  the  20th  of  June,  1867,  was  paid  on  or  before  the  said  20th 
day  of  June,  such  payment  received  by  the  company  would  be  a 
waiver  of  the  payment  of  the  premiums  for  previous  years,  and 
the  certificate  or  receipt  dated  June  20,  1867,  under  the  circum- 
stances of  this  case,  is  primd  facie  evidence  that  such  payment 
had  been  made." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
moved  for  a  new  trial  for  error  in  the  charge  of  the  court. 

Croodman  ^  Hyde,  in  support  of  the  motion. 

J.  B.  Foster  ^  Rohinson,  contra. 

Btttlbe,  J.  The  sole  question  presented  by  this  record  is, 
whether  the  court  below  erred  in  holding  the  certificate  of  renewal 
primd  facie  evidence  of  payment  of  the  premium. 

It  must  be  conceded  that  the  certificate  contains  the  usual  oper- 
ative words  to  constitute  a  renewal,  and  that,  if  they  were  not 
accompanied  by  any  qualifying  condition,  they  would  authorize 
the  presumption  that  all  acts  required  of  the  policy  holder  to  en- 
title him  to  an  extension,  including  the  payment  of  the  premium, 
had  been  performed.  The  real  question  therefore  is,  whether 
there  is  anything  in  the  conditions  which  accompany  the  renewal 
clause  that  rebut  the  presumption.     I  do  not  think  there  is. 

The  first  condition  is,  that  the  renewal  clause  of  the  certificate 
shall  not  be  operative  until  the  premium  is  paid.  To  this,  under 
the  circumstances  of  the  case,  no  importance  should  be  attached. 
It  cannot  rebut  the  presumption. 
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If  Seth  P.  Norton  had  been  the  payee  of  this  policy,  and  had 
not  been  the  agent  of  the  defendants,  and  that  had  been  the  only 
condition  attached,  it  clearly  would  not  have  rebutted  the  presump- 
tion of  payment  of  the  premium.  It  is  not  to  be  supposed  that  the 
officers  of  this  company  would  send  to. a  policy  holder  a  certificate 
of  renewal  with  such  a  condition  annexed,  unless  the  premium 
was  paid,  or  some  agreement  of  waiver,  or  for  giving  time,  had 
been  made.  In  reference"  to  such  a  certificate  in  possession  of  a 
policy  holder,  the  reasonable  presumption  therefore  would  be,  that 
the  company  prepared  their  certificates  in  blank  in  that  way,  to 
avoid  the  danger  of  having  them  obtained  surreptitiously,  and  to 
enable  them  to  make  defence  in  case  of  loss  where  the  certificate 
was  delivered  pursuant  to  some  special  agreement  which  had  not 
been  performed.  And  under  the  circumstances  of  this  case  that 
condition  can  have  no  greater  effect  in  this  certificate. 

Although  Elizabeth  Norton  was  the  payee  named  in  the  policy, 
the  notice  and  the  undisputed  evidence  show  that  it  was  in  sub- 
stance and  effect  a  contract  between  Seth  P.  Norton  and  the  de- 
fendants. It  was  the  common  case  of  a  husband  insuring  his  life 
in  the  name  of  his  wife,  to  make  provision  for  his  family,  and 
must  have  been  so  understood  by  the  company.  That  condition,^ 
therefore,  should  not,  as  I  think,  be  permitted  to  operate  to  rebut 
the  presumption  of  payment  arising  from  the  renewal  clause. 

The  remaining  condition  is,  that  the  certificate  should  be  coun- 
tersigned by  Seth  P.  Norton,  as  agent.  It  seems  perfectly  obvi- 
ous that  such  countersigning  could  not  have  been  in  the  contem- 
plation of  the  parties.  In  relation  to  it  Norton  was,  and  must 
have  been  understood  to  be,  a  principal,  and  not  an  agent.  As 
he  was  to  pay  the  premiums,  and  was  to  retain  the  certificate,  it 
was  of  no  possible  importance  to  either  party  that  he  should  sign 
it.  The  evidence  shows  that  he  was  not  the  agent  of  the  plain- 
tiff in  the  transaction.  Although  the  policy  was  in  her  name, 
she  was  a  mere  payee,  and  the  company  did  not  expect  him  to 
collect  the  money  of  his  wife,  as  their  agent,  and  countersign  and 
leave  the  certificate  vdth  her  as  in  ordinary  cases  of  insurance  ob- 
tained and  renewed  by  agents.  Such  expectation  would  be  as 
unnatural  as  in  a  case  where  the  policy  is  made  payable  to  a  third 
person  as  security  merely,  and  the  company  know  it,  and  such 
policies  are  very  common.  The  truth  evidently  is,  that  the  blank 
certificates  of  the  company  were  prepared  in  this  way  to  be  used 
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by  the  local  agents  where  they  furnished  policies  to  third  persons, 
and  one  of  them  was  used  in  this  case,  but  without  intending  that 
it  should  operate  otherwise  than  as  an  unqualified  renewal.  And 
this  view  is  confirmed  by  the  course  of  dealing  between  the  par- 
ties. The  premium,  it  appears,  was  paid  in  1866,  and  a  like  cer- 
tificate given. 

We  have  been  referred  to  a  manuscript  opinion  in  the  case  of 
Badger  v.  The  American  Popular  Life  Insurance  Company. 
In  that  case  the  supreme  judicial  court  of  Massachusetts  decided 
that  a  policy  for  the  life  of  a  local  agent,  sent  to  him,  containing 
a  condition  that  the  policy  should  not  be  valid  till  countersigned 
by  him,  must  be  so  countersigned.  The  facts  of  the  case  do  not 
appear,  and  the  opinion  of  the  court  is  very  brief.  The  court  held 
that  the  insurance  company  had  a  right  to  insert  the  condition, 
and  the  insured  was  bound  to  comply  with  it,  and  that  they  would 
not  inquire  into  the  motives  of  either.  It  is  obvious  that  that 
learned  court  was  satisfied,  from  the  evidence  or  otherwise,  that 
the  condition  was  intentionally  inserted.  Under  the  circum- 
stances of  this  case  we  are  not  so  satisfied.  Looking  to  the  real 
character  of  the  contract,  it  was  a  senseless  condition,  and  we 
think  that  it  was  not  contemplated  by  the  parties  that  it  should 
be  an  operative  one. 

There  is  another  reason  why  the  decision  referred  to  is  not  ap- 
plicable. The  court  in  that  case  say  that  there  was  no  evidence 
"  tending  to  prove  a  waiver  of  the  condition,"  and  the  clear  im- 
plication is,  that  if  there  had  been,  the  decision  would  have  been 
different.  In  this  case  there  is  evidence  tending  to  prove  a 
waiver.  The  policy  was  of  a  peculiar  character,  and  had  a  mar- 
ket value  of  about  f  800,  because  by  its  terms  it  could  be  surren- 
dered to  the  company  and  that  sum  obtained  from  them  for  it. 
There  was  a  like  certificate  issued  to  Norton  in  1866,  when  it  is 
admitted  that  the  premium  was  paid,  and  that  certificate  em- 
braced another  policy  also,  and  was  not  countersigned.  Norton 
had  been  many  years  employed  by  the  defendants  as  a  local 
agent,  and  was  such  at  his  death,  and  we  must  presume  that  he 
understood  his  business ;  that  he  was  in  frequent  communication 
with  the  defendants,  and  that  he  would  not  have  neglected  to 
countersign  both  those  certificates  if  there  had  not  been  some 
understanding  that  the  condition  was  not  to  be  operative,  and 
was  waived.     Norton  is  dead,  and  the  company,  mistakenly,  as 
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we  think,  under  the  circumstances,  plant  themselves  on  a  sheer 
technicality,  and  explain  nothing.  Under  such  circumstances  we 
cannot  say,  as  the  court  said  in  Massachusetts,  that  there  was  not 
evidence  tending  to  prove  a  waiver  of  the  conditions  of  the  cer- 
tificate, and  we  are  satisfied  that  justice  has  been  done.  A  new 
trial  is  not  advised. 

In  this  opinion  Cabpentek,  J.,  concurred. 

Pabk,  J.  In  this  case  the  court  charged  the  jury  that  the 
certificate  of  the  renewal  of  the  policy,  dated  June  20,  1867, 
was,  under  the  circumstances  of  the  case,  primd  facie  evidence 
that  the  premium  on  the  policy  for  that  year  had  been  paid; 
although  the  certificate  declares,  in  express  terms,  that  it  shall 
not  be  valid,  or  in  any  manner  binding  on  the  company,  until  the 
premium,  interest,  and  assessment  are  paid  as  per  margin,  and 
the  receipt  countersigned  by  S.  P.  Norton.  The  margin  referred 
to  contains  merely  a  statement  of  Norton's  account  with  the  com- 
pany concerning  the  policy  for  that  year,  and  the  balance  due  for 
the  premium. 

It  seems  to  me  that  the  certificate  of  renewal,  instead  of  being 
primd  facie  evidence  that  the  premium  was  paid,  shows  mani- 
festly the  contrary.  It  bears  evidence  on  its  face  that  when  the 
company  sent  the  certificate  to  Norton,  no  money  was  received  to 
apply  on  the  premium  for  that  year.  Its  language  is,  "  This 
certificate  receipt  shall  not  be  valid,  or  in  any  manner  binding  on 
this  company,  until  the  premium  is  paid." 

Norton  was  an  agent  of  the  company,  and  that  part  of  the  cer- 
tificate which  requires  that  the  receipt  shall  be  countersigned  by 
him  was  evidently  designed  for  cases  where  third  persons  were 
insured,  and  has  no  application  to  his  policy.  He  can  in  no  sense 
be  regarded  as  an  agent  of  the  company  in  effecting  his  own  in- 
surance or  any  of  its  renewals.  So  far  as  his  policy  was  concerned, 
the  company  dealt  with  him  directly,  and  the  clause  in  the  cer- 
tificate, which  I  have  quoted,  would  have  been  stricken  from  the 
certificate  if  the  company  had  received  the  premium.  It  says, 
substantially,  the  money  has  not  been'  received ;  and  therefore 
declares  that  the  renewal  shall  not  take  effect  untU  the  premium 
is  paid. 

And  further,  the  blank  receipt  for  the  premium  in  the  margin 
of  the  certificate  still  remains  in  blank.  No  one  could  execute  it 
but -the  company,  for  it  is  manifest  Norton  was  no  agent  of  theirs 
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to  collect  the  premium  of  himself.  He  could  not  give  a  receipt 
for  his  own  money  and  bind  the  company  by  the  transaction. 

"What  ground  then  is  there  for  claiming  that  the  certificate 
bears  upon  its  face  primd  facie  evidence  that  the  premium  was 
paid?  What  circumstance  is  there^  which  can  legitimately  be 
taken  into  consideration,  in  connection  with  the  certificate,  that 
shows  such  fact  ?  Written  instruments  may  be  read  in  the  light 
of  surrounding  circumstances  when  they  are  ambiguous,  but  not 
otherwise.  This  is  familiar  law.  1  Swift  Dig.  180.  What  am- 
biguity is  there  in  the  certificate  regarding  the  payment  of  the 
premium  ?  It  is  entirely  silent  on  the  subject.  It  says  nothing 
whatsoever,  ambiguous  or  otherwise,  that  indicates  that  the  pre- 
mium had  been  paid. 

But  it  is  said  that  a  similar  certificate  was  sent  to  Norton  the 
year  before,  and  sending  him  the  one  in  question  conduces  to 
show  that  the  premium  of  the  preceding  year  had  been  paid,  and 
this  establishes  the  mode  of  dealing  between  the  parties.  If  the 
mode  of  dealing  can  be  established  by  one  transaction,  it  was  a 
fact  for  the  consideration  of  the  jury  upon  the  question  whether 
payment  of  the  premium  for  the  year  1867  had  been  made,  and 
has  nothing  to  do  with  the  question  of  law  involved  in  the  charge 
of  the  court. 

It  is  further  said  that  Norton  was  in  possession  of  the  certificate 
of  renewal,  and  that  this  is  strong  evidence  that  the  premium  was 
paid.  But  the  instrument  declares  that  it  shall  have  no  effect 
whatsoever  until  the  premium  of  that  year  is  paid.  This  clause 
was  as  much  binding  on  Norton,  for  aught  that  appears,  as  it  was 
in  cases  where  third  parties  were  insured.  The  only  difference 
in  the  cases  consists  in  the  mode  adopted  by  the  company  in 
making  the  contracts.  In  the  one  case  they  acted  in  person ;  in 
the  others  by  representatives.  But  the  mode  of  making  a  con- 
tract has  nothing  to  do  with  its  binding  obligation  when  made,  or 
the  rules  of  law  regarding  its  construction.  This  clause  then 
must  be  construed  as  binding  on  Norton.  But  if  the  possession 
of  the  certificate  is  entitled  to  any  weight,  it  is  a  consideration 
manifestly  dehors  the  question  of  law  I  am  considering.  It  should 
have  been  left  to  the  jury  to  determine  whether  the  company 
would  deliver  to  Norton  an  instrument  perfectly  worthless  till  he 
complied  with  the  condition  on  which  it  should  take  effect ;  that 
is,  till  he  paid  the  premium.    The  question  involved  in  the  charge 
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is,  does  the  instrument  itself  show,  as  matter  of  law,  that  Norton 
complied  with  the  condition  ? 

It  is  further  claimed  that  manifest  justice  has  been  done  in  the 
case,  and  that  therefore  a  new  trial  should  not  be  advised,  although 
the  court  may  have  erred  in  its  charge  to  the  jury.  But  how  can 
this  be  true,  when  the  charge  of  the  court  substantially  deprived 
the  defendants  of  a  trial  by  the  jury  of  the  questions  of  fact  now 
relied  upon  by  the  plaintiff  to  establish  this  claim  ? 

The  motion  shows  that  the  only  question  in  dispute  on  the  trial 
was,  whether  the  premium  had  been  paid.  The  plaintiff  offered 
the  certificate  in  evidence  to  prove  the  fact,  and  the  defendants, 
believing  that  the  plaintiff  had  failed  to  make  out  her  case,  offered 
no  evidence  on  the  subject.  In  this  state  of  the  case,  the  court 
charged  the  jury  that,  under  the  circumstances,  the  certificate 
was  primd  facie  evidence  that  the  premium  had  been  paid.  This 
was  telling  them  substantially  to  return  a  verdict  for  the  plain- 
tiff. 

The  defendants  therefore  have  had  no  trial  by  the  jury  of  the 
question  of  fact ;  and,  indeed,  no  trial  either  of  law  or  fact ;  for 
this  claim  concedes  that  the  ruling  of  the  court  which  decided  the 
cause  was  erroneous.  All  the  trial  that  the  defendants  have 
really  had  has  been  in  this  court,  which  is  wholly  a  court  of  law. 

Agaia,  if  a  new  trial  can  be.  refused  in  this  case  on  the  ground 
that  justice  has  been  done,  a  similar  course  might  be  taken  in 
every  case  of  error  ;  and  this  court  would  be  required,  in  motions 
for  a  new  trial,  to  review  all  the  questions  of  fact  involved  in  the 
trial  of  the  cause  in  the  court  below.  This  would  be  contrary  to 
all  precedent  hitherto  established,  and  would  require  that  all  the 
evidence  in  such  cases  should  be  certified  to  this  court ;  for  with- 
out the  evidence  before  us  we  cannot  inteUigently  say,  as  we  can- 
not here,  that  justice  has  been  done. 

I  think  a  new  trial  should  be  advised. 

In  this  opinion  Looms,  J.,  concurred. 
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Ryan  vs.  World  Mutual  Life  Ins.  Co. 

(4  Ins.  L.  J.  87.  Supreme  Court,  Connecticut,  March,  1874.) 

Acts  of  agent,  AppUcatioJU  —  In  an  action  upon  a  life  policy,  the  plaintiff  offered  to  prove 
tliat  tlie  actual  answers  given  by  her  and  tlie  insured  to  tlie  agent  of  the  defendants, 
who  filled  out  the  application,  were  different  from  those  written  down  by  him  ;  and  that 
they  were  wrongly  written,  without  the  knowledge  or  consent  of  the  plaintiff  or  the 
insured.    Held,  that  the  evidence  was  inadmissible. 

Whether  in  such  case  the  company  would  be  estopped  to  deny  the  truth  of  the  answers  as 
written  down  depends  upon  the  extent  of  the  agent's  authority.  But  an  agent  can  have 
no  authority  to  commit  a  fraud  upon  his  principal ;  and  as  the  agent  in  the  present  case 
knew  that  a  policy  would  not  be  granted  if  true  answers  were  given,  and  wrote  the  an- 
swers as  they  appeared  in  the  application  for  the  purpose  of  obtaining  a  policy  at  all 
events,  held,  that  the  company  were  not  bound  by  them. 

The  case  is  stated  in  the  opinion  of  the  court. 

Cahpentee,  J.  This  is  an  action  on  a  policy  of  life  insur- 
ance. The  policy  is  expressed  to  be  "  in  consideration  of  the 
representations,  declarations,  and  covenants  contained  in  the  ap- 
plication therefor,  to  which  reference  is  here  made  as  a  part  of 
this  contract,"  &c. ;  it  is  further  declared  that  "  this  policy  is 
issued  and  accepted  on  the  following  express  conditions  and 
agreements  :  First,  that  the  declarations  made  in  the  application 
therefor,  and  on  the  faith  of  which  it  is  issued,  are  in  all  respects 
true,"  &c. 

The  application  therefore  is  a  part  of  the  policy,  and  the  plain- 
tiff's agreements  therein  contained  are  warranties,  and  if  not 
true,  she  cannot  recover  unless  there  has  been  such  a  waiver  by 
the  defendants  as  under  the  circumstances  they  are  estopped  from 
denying  the  truth. 

In  the  apphcation  are  the  following  questions  and  answers  :  — 

"  12.  Has  the  party  ever  had  any  of  the  following  diseases  ?  " 
(naming  a  long  list  of  diseases,  and  among  them)  "bronchitis, 
consumption,  spitting  of  blood,  or  any  serious  disease?  Ans. 
None  of  these." 

"  17.  Has  the  party  had  during  the  last  seven  years  any  severe 
sickness  or  disease?  If  so,  state  the  particulars,  and  the  name 
of  the  attending  physician  who  was  consulted  and  prescribed. 
No." 

"  25.  Has  the  party  employed  or  consulted  any  physician  ? 
Please  answer  this  yes  or  no ;  if  yes,  give  name  or  names  and 
residence.     No." 

"  27.  (A.)  Has  any  previous  examination  or  application  been 
made  for  assurance  on  the  life  proposed?     No." 
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"  (E.)  Has  any  company  declined  to  issue  a  policy  for  the 
party  ?    No." 

Upon  the  trial  the  plaintiff  offered  to  prove,  not  that  the  above 
answers  were  true,  but  that  different  answers  were  in  fact  given, 
both  by  herself  and  the  insured,  and  that  the  answers  were 
wrongly  written  by  the  local  agent  of  the  defendants,  without 
the  knowledge  or  consent  of  the  plaintiff  or  her  husband.'  Aside 
from  the  claim  that  the  defendants  are  responsible  for  the  con- 
duct of  their  local  agent,  this  is  merely  an  attempt  to  substitute 
for  a  part  of  the  written  contract  declared  on,  a  different  parol 
contract ;  for  the  representations  and  warranties  of  the  plaintiff 
contained  in  the  written  agreement,  oral  representations  and 
warranties  of  an  entirely  different  character.  It  requires  no 
argument  to  show  that  this  cannot  be  done.  But  the  plaintiff 
claims  that  truthful  answers  having  been  given  to  each  interroga- 
tory, and  the  incorrect  answers  contained  in  the  application  being 
there  by  the  sole  act  of  the  agent,  the  defendants  are  bound  by 
the  answers  as  written,  and  are  precluded  from  denying  their 
truth.  Whether  this  is  so  or  not  depends  upon  the  extent  of  the 
agent's  authority.  It  must  be  admitted  that  the  express  authority 
of  the  agent  was  limited  to  receiving  the  application,  forwarding 
it  to  the  home  office,  receiving,  countersigning,  and  delivering  the 
policy  and  collecting  the  premiums.  The  courts  in  this  State 
have  construed  the  power  of  these  agents  liberally,  and  extended 
them  somewhat  by  implication.  Thus  it  has  been  held  that  in 
writing  the  application,  explaining  the  interrogatories,  and  the 
meaning  of  the  terms  used,  he  is  to  be  regarded  as  the  agent  of 
the  company.  In  the  Union  Mutual  Ins.  Co.  v.  Wilkinson,  13 
Wall.  222,1  n^  ^ag  }jgi^  where  an  agent,  by  mistake  or  acting  upon 
information  derived  from  others  which  proved  to  be  incorrect, 
inserted  an  answer  not  true  in  fact,  that  it  was  the  act  of  the 
insurers  and  not  of  the  insured. 

In  this  case  we  are  asked  to  go  further  than  any  case  has  yet 
gone,  and  clothe  the  agent  with  an  authority  not  given  him  in 
fact,  and  to  hold  the  principal  responsible  for  an  act  which  could 
not  by  any  possibility  have  been  contemplated  as  being  within 
the  scope  of  the  agency.  In  most,  if  not  in  all  the  cases  in  which 
the  act  of  the  agent  has  been  regarded  as  the  act  of  the  princi- 
pal, the  action  has  been  the  natural  and  probable  result  of  the- 
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relations  existing  between  the  parties,  or  so  connected  with  other 
acts  expressly  authorized  as  to  afford  a  reasonable  presumption 
that  the  principal  intended  to  authorize  it ;  but  it  cannot  be  sup- 
posed that  these  defendants  intended  to  clothe  this  agent  with 
power  to  perpetrate  a  fraud  upon  themselves.  That  he  deliber- 
ately intended  to  defraud  them  is  manifest.  He  well  knew  that 
if  correct  answers  were  given,  no  policy  would  issue.  Prompted 
by  some  motive,  he  sought  to  obtain  a  policy  by  means  of  false 
answers.  His  duty  required  him  not  only  to  write  the  answers 
truly  as  given  by  the  applicant,  but  also  to  communicate  to  his 
principals  any  other  facts  material  to  the  risk  which  might  come 
to  his  knowledge  from  any  other  source.  His  conduct  in  this 
case  was  a  gross  violation  of  duty,  in  fraud  of  his  principal,  and  in 
the  interest  of  the  other  party.  To  hold  the  principal  responsible 
for  his  acts,  and  assist  in  the  consummation  of  the  fraud,  would 
be  monstrous  injustice.  When  an  agent  is  apparently  acting 
for  his  principal,  but  is  really  acting  for  himself  or  third  persons, 
and  against  his  principal,  there  is  no  agency  in  respect  to  that 
transaction,  at  least  as  between  the  agent  himself,  or  the  person 
for  whom  he  is  acting,  and  the  principal. 

The  principal  reason  urged  for  holding  the  defendant  liable  in 
this  case  is  the  one  suggested  in  the  argument,  that  where  one  of 
two  innocent  persons  must  suffer  by  the  fraud,  negligence,  or 
unauthorized  act  of  a  third,  he  who  clothes  the  third  with  the 
power  to  deceive  or  injure  must  be  the  one. 

Our  answer  is,  in  the  first  place,  this  is  not  exactly  a  case  in 
which  one  of  two  innocent  parties  must  necessarily  suffer.  There 
is  no  absolute  loss  for  us  to  determine  on  whom  it  shall  fall.  If 
the  plaintiff  fails  to  recover,  she  sustains  no  pecuniary  loss  except 
the' premium  paid,  nor  even  that  if  she  is  innocent,  and  the  law  is 
so  that  she  can  recover  it  back  upon  the  ground  that  there  was  a 
failure  of  consideration.  It  is  unlike  a  case  of  fire  insurance. 
Nearly  all  property  may  be  insured  at  some  rate  —  if  not  in  one 
office,  in  another.  But  in  this  case  the  plaintiff's  husband  was  not 
an  insurable  subject.  His  situation  was  such  that  one  company 
had  rejected  him,  and  but  for  the  aid  of  fraud,  neither  this  nor 
any  other  company  would  have  accepted  him.  Had  the  truth 
been  stated  no  policy  would  have  issued,  and  as  she  would  have 
had  no  better  success,  probably,  with  other  companies,  we  cannot 
see  that  she  has  been  misled  to  her  prejudice,  except  in  relation  to 
the  premium,  which  is  comparatively  a  small  matter. 
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In  the  second  place,  if  the  rule  is  to  be  applied  to  this  case,  it  is 
by  no  means  certain  that  it  will  aid  the  plaintiff ;  the  fraud  could 
not  be  perpetrated  by  the  agent  alone.  The  aid  of  the  plaintiff 
or  the  insured,  either  as  an  accomplice  or  as  an  instrument,  was 
essential.  If  she  was  an  accomplice,  then  she  participated  in  the 
fraud,  and  the  case  falls  within  the  principle  of  Lewis  v.  The  Phoe- 
nix Mutual  Life  Insurance  Co.  39  Conn.  100 ;  3  Ins.  Law  Jour- 
nal, 123.1  jf  g]jg  ^ag  a,n  instrument,  she  was  so  because  of  her 
own  negligence,  and  that  is  equally  a  bar  to  her  right  to  recover. 
She  says  that  she  and  her  husband  signed  the  application  without 
reading  it,  and  without  it  being  read  to  them.  That  of  itself  was 
inexcusable  negligence.  The  application  contained  her  agree- 
ments and  representations  in  an  important  contract.  When  she 
signed  it  she  was  bound  to  know  what  she  signed.  The  law  re- 
quires that  the  insured  shall  not  only  in  good  faith  answer  all  the 
interrogatories  correctly,  but  shall  use  reasonable  diligence  to  see 
that  the  answers  are  correctly  written.  It  is  for  his  interest  to 
do  so,  and  the  insurer  has  a  right  to  presume  that  he  will  do  it. 
He  has  it  in  his  power  to  prevent  this  species  of  fraud,  and  the 
insurer  has  not.  But  more  than  this  :  the  conduct  of  the  plain- 
tiff at  the  time,  and  subsequently,  is  not  entirely  free  from  sus- 
picion. There  is  some  evidence  tending  to  prove  that  she  knew 
of  the  deception.  She  testifies  that  her  husband,  at  the  time  the 
application  was  signed,  told  the  agent  several  times  that  he  had 
been  rejected  by  the  Massachusetts  Mutual,  but  the  doctor  told 
him  to  say  nothing  about  it.  After  the  doctor  had  paid  the  pre- 
mium she  hesitated  about  repaying  him,  fearing  that  the  policy 
would  not  be  good,  and  even  sent  her  daughter  to  request  him  to 
take  the  policy  away.  Thereupon  the  doctor  and  the  agent  as- 
sured her  that  it  was  all  right  in  the  application.  Upon  that  "as- 
surance she  paid  the  premium.  This,  if  it  falls  short  of  proving 
actual  collusion,  shows  clearly  that  she  comprehended  the  impor- 
tance of  the  answer,  and  exhibits  her  negligence  in  a  stronger 
light.  On  the  whole,  we  think  that  she,  quite  as  much  as  the 
defendants,  clothed  this  agent  with  the  power  to  perpetrate  the 
fi-aud.  Courts  should  never  extend  by  implication  the  power  of 
an  agent,  except  to  carry  into  effect  the  probable  intention  of  the 
parties,  or  to  prevent  third  persons  dealing  with  the  agent  from 
being  misled  to  their  injury.     In  this  case  there  is  no  ground  for 
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the  supposition  that  the  defendants  ever  intended  to  authorize  the 
agent  to  act  directly  contrary  to  their  interests  ;  and  if  the  plain- 
tiff has  been  deceived,  her  own  negligence  at  least  materially  con- 
tributed to  it. 

We  need  not  enlarge  upon  the  evils  necessarily  resulting  from 
holding  insurance  companies  liable  for  such  acts  of  their  agents. 
The  question  is  vital  to  the  insurance  interests  of  the  country. 
The  insured,  no  less  than  the  insurers,  are  deeply  interested  in  it. 
If  this  verdict  is  sustained,  it  will  tend  to  establish  a  principle 
fraught  only  with  mischief.  Every  life  insurance  company  in  the 
country,  and  to  some  extent  the  fire  insurance  companies,  will  be 
at  the  mercy  of  their  agents.  A  door  will  be  open  to  fraud,  col- 
lusion, and  legal  robbery,  unprecedented  in  the  history  of  jurispru- 
dence. In  view  of  the  probable  consequences  of  such  a  principle 
—  evils  coextensive  almost  with  the  magnitude  of  the  interests 
involved  —  we  ought  to  pause  and  consider  well  before  extending 
the  doctrine  of  some  of  the  modern  cases  to  a  case  like  this.  We 
are  constrained  therefore  to  hold  that  a  limited  agency  in  a  case  of 
life  insurance  will  not  be  extended  by  operation  of  law  to  an  act 
done  by  the  agent  in  fraud  of  his  principal  and  for  the  benefit  of 
the  insured,  especially  where  it  is  in  the  power  of  the  insured,  by 
the  use  of  a  reasonable  diligence,  to  defeat  the  fraudulent  intent. 

The  court  very  properly  instructed  the  jury  that  "  an  untrue 
or  fraudulent  statement  or  denial  made  by  the  applicant  of  a  fact 
material  to  the  risk,  to  induce  the  issuance  of  a  policy,  will  pre- 
vent the  policy  from  taking  effect  as  a  valid  contract,  unless  the 
insurer  has  in  some  way  waived  or  estopped  himself  from  relying 
upon  such  misstatement  to  avoid  the  policy.  This  waiver,  to  be 
effectual,  must  be  made  by  an  officer  of  the  company  authorized 
to  make  it.  If  there  has  been  no  evidence  of  any  waiver  except 
to  a  medical  examiner  of  the  company,  or  by  a  local  agent,  there 
must  be  additional  proof  of  specific  authority  given  them  or  the 
company  will  not  be  bound." 

Some  of  the  cases  cited  by  the  plaintiff  are  cases  of  fire  insur- 
ance, in  which  the  agents  were  intrusted  with  blank  policies, 
signed  by  the  president  and  secretary,  and  had  full  power  to  fill 
up  and  issue  the  same  without  referring  the  application  to  the 
home  office.  In  such  cases  the  corporation  contracts  solely  by  its 
agent.  The  acts  and  knowledge  of  the  agents  are  the  acts  and 
knowledge  of  the  corporation,  and  there  is  a  manifest  propriety 
in  holdiag  the  corporation  liable  accordingly. 
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This  court  has  held,  that  in  writing  the  answers  to  the  inter- 
rogatories in  the  application,  the  agent  is  to  be  regarded  as  the 
agent  of  the  company  rather  than  the  agent  of  the  insured.  We 
do  not  question  the  propriety  of  those  decisions,  considering  the 
circumstances  of  the  cases  in  which  they  were  made,  but  we  can- 
not regard  them  as  establishing  an  inflexible  rule  of  law,  applica- 
ble to  all  cases. 

A  brief  reference  to  some  of  the  cases  will  illustrate  the  dis- 
tinction which  we  make.  Where  the  applicant  stated  fully  and 
truthfully  the  circumstances  relating  to  the  title  to  the  property 
insured,  and  the  agent,  knowing  all  the  facts,  but  for  the  sake  of 
convenience,  stated  the  title  incorrectly,  and  issued  a  policy,  it 
was  held  that  the  company  could  not  take  advantage  of  it.  The 
court  regarded  the  transaction  as  equivalent  to  an  agreement  that, 
for  the  purpose  of  the  insurance,  the  title  should  be  considered  as 
it  was  stated  to  be  by  the  agent.  I'eck  v.  Ifew  London  County 
Mut.  Ins.  Co.  22  Conn.  575.  See  also  Woodbury  Savings  Bank 
V.  Charter  Gale  Ins.  Co.  31  Conn.  517.  Where  the  applicant 
answered  the  interrogatory,  "  Is  a  watch  kept  on  the  premises 
during  the  night  V  by  stating  the  facts,  and  the  agent  wrote  the 
answer,  "  Watchman  till  twelve  oclock,"  which  answer  was  not 
strictly  true,  it  was  held  that  the  company  was  bound  by  it. 
Malleable  Iron  Works  v.  Phcenix  Ins.  Co.  25  Conn.  465.  See 
also  Beebe  v.  Hartford  Co.  Mut.  Fire  Ins.  Co.  25  Conn.  51 ; 
Hough  V.  City  Fire  Ins.  Co.  29  Conn.  10. 

The  case  before  us  is  a  case  of  life  insurance.  The  power  of 
the  agent  was  in  fact  limited  ;  he  had  no  power  to  issue  policies. 
The  terms  of  this  agency  conferred  no  authority  to  waive  condi- 
tions or  forfeitures,  or  to  agree  to  false  and  fraudulent  answers  to 
any  of  the  interrogatories,  or  to  make  any  other  contract  to  bind 
the  company.  Presumptively,  the  insured  and  the  plaintiff  knew 
all  this  before  paying  the  premium  ;  for  the  printed  policy,  which 
was  in  their  hands  for  several  days,  contained  at  the  bottom  this 
note :  "  The  president  and  secretary  of  the  company  are  alone 
authorized  to  make,  alter,  or  discharge  contracts,  or  to  waive  for- 
feitures." The  jury  then  were  correctly  told  "  there  must  be  ad- 
ditional proof  of  special  authority  given  them  "  (the  local  agent 
and  medical  examiner)  "  or  the  company  will  not  be  bound." 

The  jury  found  such  special  authority,  but  we  look  through  the 
record  in  vain  to  find  any  evidence  to  support  such  a  finding. 
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The  verdict  was  manifestly  against  the  evidence,  and  justice 
requires  that  it  should  be  set  aside  and  a  new  trial  awarded. 

In  this  opinion  the  other  judges  concurred  except  Foster,  J., 
who,  having  tried  the  case  in  the  court  below,  did  not  sit. 


KENTUCKY. 


St.  Lotus  Mutual  Life  Insurance  Company  vs.  Amanda 

L.  Grigsby. 

(2  Cent.  L.  J.  123.    Court  of  Appeals  of  Kentucky,  October,  1874.) 

Life  insurance.  Forfeiture.  Interest  on  loan  note,  — The  law  will  not  permit  a  forfeiture 
of  a  policy  of  life  insurance  for  failure  to  pay  interest  on  a  loan  or  premium  note  at  a 
stated  time,  where  the  policy  provides  that  such  interest  may  be  deducted  by  the  insurer 
from  the  dividends  on  or  proceeds  of  the  policy. 

Hypothecation.  —  In  such  case  the  policy  is  in  law  hj^pothecated  for  the  payment  of  the 
note  and  interest,  and  the  agreement  for  forfeiture  for  non-payment  of  interest  at  a  stated 
time  will  be  disregarded  as  a  condition  mailing  a  pledge  irredeemable. 

Relief  in  equity.  —  In  such  case,  relief  will  be  granted  in  equity,  where  the  amount  in  de- 
fault is  greatly  disproportionate  to  the  forfeiture,  and  compensation  in  money  can  be 
made. 

Appeal  from  the  Louisville  chancery  court. 

The  case  is  stated  in  the  opinion. 

Lindsay,  J.,  delivered  the  opinion  of  the  court. 

The  policy  of  insurance,  made  the  foundation  of  this  action, 
was  issued  by  the  St.  Louis  Mutual  Life  Insurance  Company,  on 
the  16th  day  of  August,  1869.  The  contract  it  evidences  is, 
that  in  consideration  of  the  sum  of  $690.60,  in  hand  paid,  and  an 
annual  premium  of  the  same  amount  to  be  paid  on  the  16th  day 
of  August,  in  each  and  every  succeeding  year,  for  nine  years,  said 
company  assured  the  life  of  J.  Calvin  Grigsby,  for  the  term  of  his 
entire  life,  in  the  sum  of  $10,000.00,  for  the  sole  use  of  Amanda 
L.  Grigsby,  in  trust  for  herself  and  the  children  of  the  insured. 
The  following  provisos  were  incorporated  into  the  policy  :  — 

"  First.  That  if  default  shall  be  made  in  the  payment  of  any 
of  said  annual  premiums  hereafter  to  become  due  and  payable 
at  the  time  hereinbefore  mentioned  and  limited  for  the  payment 
thereof  respectively,  then,  and  in  such  case,  such  default  shall 
not  work  a  forfeiture  of  this  policy,  but  the  sum  of  110,000.00, 
the  amount  insured,  shall  be  then  commuted  or  reduced  to  such 
proportional  part  of  the  whole  sum  or  amount  insured,  as  the  sum 


634  KENTUCKY. 


St.  Louis  Mutual  Life  Insurance  Company  i).  Grigsby. 


of  the  annual  payments  so  paid  by  the  said  insured  shall  bear  to 
the  sum  of  the  ten  annual  payments  herein  stipulated  and  agreed 
to  be  paid  by  said  J.  Calvin  Grigsby  as  aforesaid. 

"  Second.  If  the  said  insured  shall  fail  to  pay  annually,  in 
advance,  the  interest  on  any  unpaid  notes  or  loans  which  may  be 
owing  by  said  insured  to  said  company,  on  account  of  any  of  the 
above  mentioned  annual  premiums,  at  the  office  of  the  company, 
in  the  city  of  St.  Louis,  or  to  agents,  when  they  produce  the  re- 
ceipts signed  by  the  president  or  secretary,  then,  and  in  every 
such  case,  the  said  company  shall  not  be  liable  for  the  payment 
of  the  sum  insured,  or  any  part  thereof,  and  this  policy  shall 
cease  and  determine." 

The  premiums  upon  this  policy  were  to  be  paid  upon  what  is 
called  the  half  note  plan. 

The  cash  payments  were  made,  and  notes  executed  in  1868  and 
1869 ;  but  the  insured  failed  to  pay,  or  in  any  way  arrange  the 
premium  due  on  the  16th  of  August,  1870.  He  also  failed  to  pay 
in  advance  the  interest  on  his  then  outstanding  notes. 

In  November,  1870,  Grigsby  was  requested  to  reinstate  the 
policy.  He  declined  to  reinstate  it,  but  agreed  to  pay  the  in- 
terest in  default,  and  to  accept  a  commuted  or  reduced  policy  for 
the  sum  of  $3,000.  The  company  accepted  this  proposition,  re- 
ceived said  interest,  and  issued  to  him  the  following  certificate :  — 

"Policy,  No.  7,725: 
"  Insuring  the  life  of  J.  Calvin  Grigsby,  is  hereby  renewed  and 
continued  in  force  for  the  commuted  amount  of  three  thousand 
dollars,  until  the  16th  day  of  August,  1871 ;  but  this  certificate 
shall  not  be  valid  and  binding  on  the  company  until  the  pre- 
mium (as  per  margin)  is  paid,  and  the  receipt  countersigned  by 
S.  K.  Foote,  agent  at  LouisviUe,  Ky. 

"  (Signed)  Wm.  T.  Sei;bt,  SioHy:' 

This  certificate  was  duly  countersigned,  and  the  necessary 
amount  paid. 

Grigsby  failed  to  pay  the  interest  due  the  16th  of  August,  1871, 
on  the  note  executed  for  the  aggregate  sum  of  the  three  notes 
given  in  1867,  1868,  and  1869,  and  died  on  the  2d  of  January, 
1872. 

Appellee  claims  that  she  is  entitled  to  recover  the  whole 
amount  of  the  original  policy,  less  the  sum  due  as  premiums  for 
1870  and  1871. 
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She  alleges,  but  fails  to  prove,  that  prior  to  the  default  in 
1870,  the  company  had  adopted  what  she  denominates  the  Mas- 
sachusetts plan,  and  that  it  was  bound  to  keep  the  policy  alive 
by  applying  to  the  payment  of  the  premium  the  reserve  fund  to 
which  she  was  entitled,  and  that  by  such  application  the  policy 
would  have  been  kept  in  full  force  up  to,  and  after  the  time,  at 
which  the  husband  died.  The  failure 'of  proof  upon  this  point 
renders  it  unnecessary  that  it  shall  be  further  noticed.  Appellee 
further  claims  that  her  deceased  husband  was  a  lunatic  in  Novem- 
ber, 1870,  when  he  accepted  the  commuted  policy,  and  that  its 
acceptance  was  obtained  by  the  fraud  of  the  company. 

The  proof  fails  to  show  that  Grigsby  was  at  that 'time,  or  at 
any  subsequent  time,  insane ;  but  if  it  did,  we  do  not  see  that 
such  fact  would  operate  advantageously  to  the  appellee. 

By  the  terms  of  the  contract,  the  failure  to  pay  the  premiums 
as  they  became  due  involved  the  reduction  of  the  policy  in  the 
proportion  hereinbefore  set  out.  The  party  who  was  in  default 
could  not  compel  the  company  to  reinstate  the  policy  for  the  full 
amount,  and  the  agreement  of  November  2,  1870,  secured  to 
Mrs.  Grigsby  the  most  that  she  then  had  the  right  to  claim. 

The  company  resists  her  right  to  recover  on  the  commuted  pol- 
icy, on  the  ground  that  the  failure  to  pay  the  interest  in  advance 
on  the  note  executed,  when  the  agreement  to  commute  was  en- 
tered into,  released  it  from  all  liability  and  determined  the  pol- 
icy. This  note  was  for  $817.41 ;  the  amount  of  interest  due  on 
the  16th  of  August,  1871,  was  $49.04.  The  proof  shows  that  ap- 
pellee was  then  entitled  to  a  dividend  amounting  to  $42.07.  The 
application  of  this  dividend  to  the  payment  of  the  interest  would 
have  reduced  it  to  $6.97. 

The  direct  question  is  presented  whether,  from  the  failure  to 
pay  this  amount,  or  even  the  whole  of  the  interest  due,  the  for- 
feiture of  all  rights  under  the  commuted  policy  followed  as  a 
legal  and  necessary  consequence.  Some  importance  is  attached 
to  the  fact,  that  the  certificate  evidencing  the  commutation  con- 
tinued the  new  agreement  in  force  only  until  the  16th  day  of 
August,  1871.  We  regard  this  attempted  limitation  as  to  time, 
as  unavailing.  The  company  accepted  the  interest  then  in  ar- 
rear,  and  thereby  reinstated  the  original  policy,  except  as  to  the 
amount  of  insurance,  and  by  the  terms  of  that  policy,  it  was  to 
continue  in  force  during  the  whole  term  of  the  natural  life^of  the 
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insured.  The  conditions  in  policies  of  life  insurance,  providing 
for  forfeitures  for  the  non-payment  of  premiums,  in  exact  accord- 
ance with  the  terms  of  the  agreement,  have  been  upheld  and  en- 
forced by  the  courts. 

Such  forfeitures  are  regarded  as  being  in  the  nature  of  penal- 
ties. It  is  considered  that  in  agreements  of  this  character  time 
is  of  the  essence  of  the  contract.  They  are  contracts  to  be  kept 
in  force  from  year  to  year  at  the  will  of  the  insured. 

The  right  to  keep  the  policy  alive  by  the  payment  of  the  stip- 
ulated premiums  is  a  privilege  secured  to  the  insured,  by  his 
agreement  with  the  insurer.  He  may  exercise  or  abandon  this 
privilege  at  his  discretion.  But  if  he  does  abandon  it,  those 
beneficially  interested  cannot  complain  that  the  insurer  refuses 
longer  to  be  bound  by  a  contract  that  has  lost  all  the  elements  of 
mutuality. 

Where,  as  matter  of  favor  to  the  insured,  credit  is  extended 
him  for  some  portion  of  a  cash  premium,  the  failure  to  pay  the 
note  representing  such  portion  is  regarded  as  a  failure  to  pay 
the  premium,  and  the  policy  will  be  forfeited. 

In  this  case  there  has  been  no  failure  to  pay,  either  the  cash 
portion  of  a  premium,  or  to  satisfy  a  note  representing  any  por- 
tion of  a  cash  premium.  By  the  contract  of  November  2,  1870, 
the  original  policy  was  commuted.  It  thereby  became  essentially 
a  paid  up  pohcy,  except  that  the  company  had  the  right,  should 
its  affairs  render  it  necessary  and  proper,  to  demand  the  payment 
in  whole  or  in  part,  of  the  note  executed  for  the  unpaid  portion 
of  the  three  annual  premiums.  It  does  not  appear  from  the  rec- 
ord before  us,  nor  from  the  charter  of  the  company,  nor  from  the 
amendment  thereto,  that  the  failure  to  pay  these  premium  notes, 
or  such  portion  thereof  as  may  be  called  for,  vnll  work  a  forfeit- 
ure of  the  policy  of  insurance. 

But  however  this  may  be,  that  question  does  not  arise,  as  the 
insured  was  never  required  to  pay  any  portion  of  the  principal  of 
the  note  held  against  him  by  the  company.  The  complaint  is 
that  the  interest  was  not  paid  in  advance.  It  seems  that  a  dis- 
tinction is  taken  between  the  principal  sum  due,  and  the  interest 
that  may  accrue  thereon. 

From  the  peculiar  character  of  the  contract  this  distinction 
may  exist,  but  we  do  not  see  that  its  existence  can  convert  the 
accruing  interest  iato  an  annual  premium,  for  the  non-payment 
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of  which  the  rights  secured  by  the  paid  up  policy  may  be  for- 
feited. If,  instead  of  executing  his  note,  Grigsby  had  paid  off  the 
amount  due  to  the  company,  and  then  borrowed  a  like  sum, 
agreeing  that  the  commuted  policy  should  be  forfeited  if  he  failed 
at  any  time  to  pay  the  annual  interest  promptly  in  advance,  it  is 
eyident  the  forfeiture  would  not  have  been  enforced.  As  matter 
of  fact,  the  company  agreed  to  treat  these  unpaid  notes  as  loans 
to  Grigsby.  The  second  proviso,  heretofore  quoted,  so  denomi- 
nates them.  The  language  is,  that  "  If  the  said  insured  shall  fail 
to  pay,  annually  in  advance,  the  interest  on  any  unpaid  notes  or 
loans,  which  may  be  owing  ....  on  account  of  any  of  the 
abovementioned  annual  premiu7ns"  then  the  company  shall  no 
longer  be  liable  bo  pay  the  amount  secured  by  the  policy.  The 
term  loan  has  a  direct  and  natural  connection  with  the  words, 
annual  premiums,  and  it  is  manifest  that  the  contemplated  loans 
were  to  be  made  up  of  such  premium.  The  interest  annually 
accruing  on  these  loans  is  in  no  sense  an  annual  premium  due 
from  the  insured  to  the  insurer.  The  loan  itself  does  not  repre- 
sent a  cash  premium,  but  a  debt,  which  the  insured  may  never  be 
required  to  pay,  and  which  ordinarily  will  be  satisfied  out  of  the 
dividends,  or  the  insurance  to  which  the  assured  may  be  entitled. 

The  considerations  applying  to  the  payment  of  the  annual  pre- 
miums have  no  application  to  the  payment  of  interest  on  these 
notes  or  loans.  On  the  prompt  payment  of  the  premiums  de- 
pends the  mutuality  of  the  contract,  and  the  ability  of  the  insur- 
ance company  to  meet  its  obligations.  As  to  this  policy,  the 
contract  was  completely  executed,  so  far  as  the  assured  was  con- 
cerned. The  annual  premiums  had  all  been  paid,  in  the  mode 
prescribed  by  the  contract  itself,  and  the  company  was  bound  to 
look  to  the  assured  for  the  payment  of  the  interest  due  upon  the 
notes  or  loans  owing  by  him,  and  to  enforce  the  payment  thereof, 
as  though  he  were  a  stranger  to  the  contract  under  which  appel- 
lee claims. 

She,  and  those  she  represents,  cannot  be  affected  by  the  default 
of  the  party  to  whom  the  loan  was  made,  except  that  her  policy, 
and  all  profits  and  payments  to  which  she  is  entitled  thereunder, 
are  pledged  and  hypothecated  to  the  company  for  the  ultimate 
payment  of  the  loan  and  its  accrued  interest.  The  failure  of 
Grigsby  to  pay  the  interest  due  on  the  16th  of  August,  1871,  did 
not  affect  the  ability  of  the  company  to  meet  its  obligations,  to 
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any  greater  extent  than  the  failure  of  any  other  debtor  to  pay 
the  interest  due  from  him  would  have  affected  it.  And  as  the 
collaterals  pledged  by  an  ordinary  debtor  to  secure  the  payment 
of  his  debt  will  not  be  forfeited  to  the  company  for  the  non-pay- 
ment of  interest,  in  exact  accordance  with  the  terms  of  the  loan, 
notwithstanding  his  agreement  that  they  shall  be  so  forfeited,  we 
see  no  reason  why  the  company  shall  be  allowed  to  forfeit  the 
paid  up  policy  of  insurance,  hypothecated  to  secure  the  ultimate 
payment  of  the  "  note  or  loan  "  owing  by  Grigsby.  The  failure 
to  pay  the  interest  due  on  the  note  or  loan  is  a  defect  which  ad- 
mits of  a  certain  compensation.  The  insurance  company  holds, 
and  has  always  held,  ample  security.  We  have  already  seen 
that  the  reasons  that  forbid  courts  of  equity  from  interposing  to 
relieve  against  forfeitures  for  the  non-payment  of  premiums,  or 
notes  representing  portions  of  cash  premiums,  do  not  apply  in 
cases  like  this.  We  are  satisfied,  from  the  nature  of  the  contract, 
that  the  forfeiture  was  intended  as  a  penalty  to  secure,  not  the 
ultimate,  but  the  prompt  payment  of  the  interest  to  become  due ; 
and  as  the  default  is  only  in  time,  and  as  the  company  can  be 
given  all  that  it  stipulated  to  receive,  a  case  is  presented  in  which 
relief  can,  and  ought  to  be  afforded. 

The  chancellor  adjudged  the  company  to  pay  the  amount  of 
the  commuted  policy,  less  the  note  due  from  Grigsby,  and  its  ac- 
crued interest,  up  to  the  date  of  the  judgment.  His  said  judg- 
ment conforms  to  the  principles  herein  announced,  and  it  is 
therefore  affirmed,  as  well  on  the  original  as  on  the  cross  appeal. 

Affirmed. 

Note.  —  In  the  2  Cent.  L.  J.  125,  the  doctrine  of  this  case  on  the  point  of 
hypothecation  is  discussed  and  criticised. 


MASSACHUSETTS. 

Caeoune  a.  Chickeeing  vs.  Globe  Muxual  Life  Insue- 
ANCE  Company. 

(116  Mass.  321.     Supreme  Court,  1874.) 

Payment  of  premiums,  —  A  policy  issued  by  an  insurance  company  on  the  life  of  A  con- 
tained a  provision  that  if  the  premiums  should  not  be  paid  on  or  before  the  days  when 
due,  at  the  office  of  the  company,  or  to  agents  when  they  produce  receipts  signed  by  an 
officer  of  the  company,  the  policy  should  cease.    On  the  issue  whether  a  premium  due 
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on  a  certain  day  had  been  paid  to  an  agent  of  the  company,  there  was  evidence  that  the 
agent  was  authorized  to  collect  premiums,  and  after  deducting  his  commissions  to  invest 
the  remainder  in  certified  checks  which  were  to  be  sent  with  his  account  to  the  company 
at  regular  periods ;  that  a  few  days  before  the  premium  became  due  the  agent  was  in- 
debted to  the  firm  of  which  A  was  a  member,  to  an  amount  exceeding  the  premium ; 
that  it  was  the  practice  of  the  members  of  the  firm  to  pay  their  private  debts  with  funds  of 
the  firm,  and  A's  premiums  had  previously  been  so  paid ;  that  the  agent  stated  to  A 
that  he  would  take  care  of  the  premium,  and  after  the  day  when  it  became  due  stated  to 
him  that  he  had  done  so  ;  that  the  agent  had  received  the  receipt  signed  by  an  officer  of 
the  company,  and  had  so  informed  A,  but  retained  it  as  a  voucher  against  A  ;  that  the 
agent  sent  the  company,  after  the  death  of  A,  a  check  for  an  amount  including  this 
premium  with  his  account;  but  the  company  refused  to  receive  it,  and  returned  him  a 
check  for  the  amount  of  the  premium,  and  demanded  a  receipt.  Held,  that  the  evidence 
was  sufficient  to  warrant  the  jury  in  finding  that  funds,  which  the  assured  had  a  right  to 
control  and  apply  to  the  payment  of  the  premium,  had  come  into  the  hands  of  the 
company's  agent  before  the  premium  became  due  ,•  that  the  assured  directed  that  the 
agent  should  apply  so  much  of  said  funds  as  was  necessary  to  that  payment ;  and  that 
the  agent  did  so  apply  it,  and  that  the  jury  would  be  warranted  in  finding  a  verdict  for 
the  plaintiff. 

Contract  on  a  policy  of  insurance  for  f  20,000,  dated  February 
12,  1870,  upon  the  life  of  Thomas  E.  Chickering,  payable  to  the 
plaintiff,  his  wife.  By  the  terms  of  the  policy  the  sum  of  $329.60 
was  to  be  paid  on  or  before  the  9th  days  of  February,  May,  Au- 
gust, and  November,  in  every  year  during  the  continuance  of  the 
policy.  Among  the  conditions  forming  a  part  of  the  policy  were 
the  following : 

"  8d.  If  the  said  premiums  shall  not  be  paid  on  or  before  the 
days  mentioned  for  the  payment  thereof,  at  the  office  of  the  com- 
pany, in  the  city  of  New  York,  (unless  otherwise  expressly  agreed 
ia  writing,)  or  to  agents  when  they  produce  receipts  signed  by 
the  president,  vice-president,  or  secretary,  then,  in  every  such 
case,  the  said  company  shall  not  be  liable  for  the  sum  assured,  or 
any  part  thereof,  and  this  policy  shall  cease  and  determine." 

"  9th.  Agents  of  the  company  are  not  authorized  to  make, 
alter,  or  discharge  contracts,  or  waive  forfeitures." 

Trial  before  Wells,  J.,  who  reserved  the  case  for  the  considera- 
tion of  the  full  court  upon  a  report  in  substance  as  follows  : 

Thomas  E.  Chickering  died  on  February  14,  1871.  The 
answer  set  up  in  defence  the  non-payment  of  the  premium  which 
became  due  on  the  9th  of  that  month.  It  was  admitted  that  the 
premium  was  not  paid,  unless  in  the  manner  shown  in  the  follow- 
ing evidence : 

The  plaintiff  put  in  the  deposition  of  Edward  H.  Osborne,  a 
copy  of  which  was  made  part  of  the  report.  He  testified,  in  sub- 
stance, as  follows :  "  I  was  agent  of  the  defendant  company  from 
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February  1, 1870,  to  December  31, 1872,  and  had  the  sole  manage- 
ment of  the  business  in  Boston.  I  had  previously  been  the  agent 
of  Chickering  &  Sons,  and  after  I  became  an  agent  of  the  defend- 
ants I  bought  pianos  from  time  to  time  for  my  friends,  from 
Chickering  &  Sons,  and  rendered  accounts  to  the  firm  of  such 
purchases.  I  stated  to  Thomas  E.  Chickering  that  I  should  take 
care  of  his  premium,  and  I  did  so,  the  payment  prior  to  his 
death.  I  saw  him  on  several  occasions  prior  to  the  premium 
becoming  due,  and  subsequently,  and  told  him  that  his  premium 
was  cared  for.  I  made  such  a  statement  to  him  before  the  pre- 
mium of  February  9,  1871,  became  due.  I  should  say  the  same 
week.  At  that  time  I  had  received  the  signed  receipt  for  the 
premium  from  the  company  ;  but  it  was  not  good  until  counter- 
signed by  myself.  I  communicated  the  fact  to  Thomas  E.  Chick- 
ering that  I  had  received  the  receipt  from  the  company  in  the 
usual  form  of  a  notice.  I  had  several  conversations  with  him 
about  it.  He  remarked  to  me  that  his  premium  was  due.  I  said 
'  Yes,  sir ;  but  your  premium  is  taken  care  of.'  This  was  the  sub- 
stance of  subsequent  conversations.  It  was  a  matter  of  conver- 
sation from  time  to  time.  I  had  charge  of  his  life  policies,  and 
I  had  been  his  adviser  from  time  to  time,  and  told  him  that  he 
could  depend  upon  me  to  take  care  of  his  premiums.  Before  Feb- 
ruary 9,  1871,  he  said  to  me,  '  My  premium  is  due  on  the  9th.' 
I  said,  '  Yes ;  but  you  need  give  yourself  no  uneasiness  about  it, 
as  I'll  take  care  of  it  for  you.'  At  that  time  I  was  indebted  to 
the  firm  of  which  he  was  a  member,  on  my  running  account. 
I  do  not  remember  to  what  extent  the  balance  was  against  me ; 
it  was  for  more  than  the  amount  of  the  premium.  I  had  a  con- 
versation with  Thomas  E.  Chickering  as  to  this  balance  due,  in 
connection  with  the  payment  of  the  premium ;  and  I  said  to  him 
that  I  would  come  in  at  my  leisure,  and  we  would  have  a  settle- 
ment of  our  affairs.  I  saw  him  the  week  he  died,  on  several 
occasions.  I  saw  him  on  Saturday  night  prior  to  the  Tuesday 
morning  on  which  he  died.  He  died  at  one  o'clock  A.  M.  This 
was  the  last  time  I  saw  him.  He  then  spoke  of  his  premium, 
and  asked  me  if  it  was  all  right.  I  said,  '  You  know  that  I  have 
always  told  you  that  I  would  take  care  of  your  premium.'  I  took 
supper  with  him  and  his  family  that  evening  at  the  Tremont 
House. 

"  On  February  15,  1871,  being  in  New  York,  I  made  and 
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signed  the  following  statement,,  in  writing,,  at  the  request  of  the 
company :  'New  York,  February  15, 1871.  To  the  officers  of  the 
Globe  Mutual  Life  Insurance  Company.  I  have-  to  report  to  you. 
the  death  of  Colonel  Chickering,  insured  under  policy  No.  18788. 
The  premium  became  due  on  the  9th  instant ;  but  finding  it  more 
couTenient  for  him  to  pay  the  premium  the  first  of  the  coming 
week,  I  told  him  I  would  take  care  of  it  for  him,  though  I  did 
not  deliver  the  receipt  to  him.  The  premium'  would  have  been 
included  in  my  report  of  this  date  (15th)  as  I  deemed  the  pre- 
mium paid  and  myself  entirely  responsible  therefor.  Colonel 
Chickering  died  Monday  night,  of  supposed  apoplexy.' 

"  While  in  New  York,  I  saw  the  second  vice-president,  John 
A.  Hardenbergh,  and  the  president  of  the  company,  Pliny  Free- 
man. I  saw  them  on  February  15,  I  had  a  conversation  in  re- 
gard to  Colonel  Chickering's  death  with  John  A.  Hardenbergh ; 
it  is  embodied  in  a  letter  to  the  company.  This  letter  was  writ- 
ten on  the  spot,  and  handed  to  the  company.  The  officers  desired 
me  to  embody  my  statement  in  vmting,  and  I  did  so.  There 
was  other  conversation  with  Hardenbergh.  He  said  there  was 
one  question  he  would  like  to  ask  me  :  Had  you  seen,  instead  of 
the  notice  of  the  death  of  Colonel  Chickering,  that  he  had  sur- 
reptitiously left  the  country,  would  you  deem  yourself  responsible 
for  the  premium  ?  I  told  him  that  I  should.  He  asked  me  why. 
I  told  him  because  I  had  promised  him  I  should  pay  it.  I  told 
him  I  hoped  he  understood  the  matter  fully,  and  that  I  should 
insist  upon  sending  the  premium  to  the  company.  He  remarked 
to  me  that  he  could  see  no  objection  to  my  doing  so.  I  then  said 
to  him,  that  '  By  virtue  of  my  contract  with  the  company  my 
report  should  have  been  sent  to  them  that  day,  but  of  course 
being  in  New  York  it  would  have  to  be  delayed  one  day.'  He 
said  that  was  all  right.  The  president  was  in  the  room,  in  and 
out  of  the  room.  Mr.  Hardenbergh's  and  Mr.  Freeman's  desks 
were  in  the  same  room.  Whether  he  was  cognizant  of  conversa- 
tion, I  don't  know.  John  A.  Hardenbergh  was  then  the  active 
manager,  and  was  the  one  who  dealt  chiefly  with  me.  The  com- 
pany was  supposed  to  be  managed  by  a  board  of  trustees.  I  did 
not  give  up  the  receipt  to  Thomas  E.  Chickering,  because  that 
was  my  voucher,  in  settlement  vnth  his  estate,  that  I  had  paid 
so  much  on  his  account.  I  made  a  return  to  the  company  on 
February  16  or  17,  1871,  and  it  included  this  premium.     On 
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February  22,  I  received  a  demand  from  the  company  for  the 
receipt,  and  I  sent  it  to  the  company,  and  received  from  it  a 
check  for  the  amount  of  the  premium." 

Cross-examined.  "  I  did  not  say,  in  my  statement  to  the  com- 
pany of  February  15,  that  Chickering  said  he  found  it  more  con- 
venient to  pay  the  premium  on  the  first  of  the  coming  month.  I 
said,  '  I  finding  it,'  not  Q)lonel  Chickering  finding  it.  I  found  it 
out,  because  my  connection  with  the  Chickering  company  had  been 
such  that  I  knevf  that  at  the  last  of  the  week  they  had  a  great  deal 
of  money  to  pay.  I  told  him  not  only  at  that  time,  but  on  several 
occasions,  that  I  would  take  care  of  it,  without  any  request  of  his. 
It  was  understood  that  I  would.  I  did  not  countersign  the  re- 
newal receipt,  or  credit  Colonel  Chickering  with  any  payment  for 
February  of  1871,  or  before  February,  or  do  anything  respecting 
the  payment  due  at  that  date,  except  to  say  to  him  that  I  would 
take  care  of  it.  It  was  not  my  habit  to  countersign  any  receipts 
until  they  were  delivered.  I  had  no  agreement  with  Colonel 
Chickering  to  pay  this  premium  and  charge  it  in  my  account  with 
Chickering  &  Sons.  It  was  the  general  understanding  between 
us.  It  was  not  any  more  than  what  was  embodied  in  different 
conversations  we  had  had  together  at  different  times.  There 
never  was  any  conversation  in  which  it  was  agreed  that  it  should 
be  charged  in  the  account  with  Chickering  &  Sons.  My  under- 
standing was,  that  any  charge  I  had  against  Colonel  Chickermg 
should  be  set  off  against  any  charge  Chickering  &  Sons  should 
have  against  me,  and  I  presumed  that  this  was  Colonel  Chicker- 
ing's  understanding.  I  have  not  settled  the  account  between  me 
and  Chickering  &  Sons  then  due,  because  I've  had  no  occasion  to 
settle  the  suit.  I  have  a  receipt  for  moneys  I  paid  for  the 
Colonel  previously,  and  no  demand  has  been  made  on  me,  nor 
have  I  demanded  a  settlement  from  the  Chickerings.  I  do  not 
know  how  the  account  stands." 

By  the  contract  of  this  witness  with  the  defendant,  appointing 
him  its  agent,  he  agreed  to  devote  his  exclusive  time  in  the  work 
of  soliciting  applications,  collecting  premiums,  and  delivering 
policies.  The  contract  contained  the  following  clauses :  "  That 
he  will  make  a  correct  statement  on  the  first  and  fifteenth  of  each 
and  every  month,  of  all  the  moneys  received  by  him  or  his 
agents,  and  after  deducting  his  commissions  as  above  mentioned, 
he  will  accompany  said  statement  with  a  remittance  in  certified 
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check  or  draft  upon  New  York  for  all  balances  due  to  said  com- 
pany, and  will  as  agent  comply  with  all  the  rules  and  regulations 
of  said  company,  a  violation  of  any  of  which  this  agreement  shall 
be  null  and  void,  at  the  option  of  the  company."  "  The  authority 
of  said  agent  shall  extend  no  further  than  is  above  stated.  He 
shall  not  make,  alter  nor  discharge  any  contract,  nor  waive  for- 
feitures, nor  receive  any  moneys  due  or  to  become  due  to  said 
company,  except  on  receipt  signed  by  some  officer  of  the  com- 
pany, or  other  written  authority  from  some  officer  of  the  com- 
pany ;  and  shall  receive  no  further  remuneration  for  any  service 
than  is  above  stated." 

The  plaintiff  also  introduced  the  testimony  of  Charles  F.  Chick- 
ering,  who  testified  that  he  was  a  brother  of  the  deceased,  and 
that  they  had  been  members  of  the  firm  of  Chickering  &  Sons ; 
that  none  of  the  partners  of  the  firm  kept  private  bank  accounts ; 
that  their  private  bills  were  paid  by  the  cashier  of  the  firm  by 
checks  signed  by  the  firm ;  that  debts  due  the  firm  were  offset 
against  private  debts  due  from  the  partners.  He  also  testified 
that  he  found  the  policy  declared  on  immediately  after  his 
brother's  decease ;  that  he  went  to  see  Osborn  early  the  week 
following,  and  demanded  a  blank  for  proof  of  loss  ;  that  Osborn 
said  he  would  send  on  and  have  one  the  next  morning ;  that  he 
did  not  receive  one  from  Osborn,  and  at  his  request  called  on  the 
president  of  the  company  in  New  York ;  that  the  president  told 
him  that  this  was  a  peculiar  case,  and  must  go  before  the  board, 
and  that  he  must  make  his  application  to  Osborn  ;  that  this  call 
on  the  president  was  about  four  weeks  after  his  brother's  death  ; 
that  he  should  have  made  a  demand  sooner,  if  Osborn  had  not 
promised  to  furnish  blank  form  for  proof.  He  also  testified  that 
he  asked  Osborn  why  he  did  not  give  his  brother  the  receipt  for 
the  payment  of  the  premium,  and  he  replied  that  he  held  it  as  a 
voucher  against  his  brother. 

Joseph  E.  Clapp  testified  in  behalf  of  the  plaintiff  that  he  had 
been  for  fifteen  years  a  book-keeper  of  Chickering  &  Sons ; 
that  he  had  paid  the  previous  premiums  on  this  policy  with 
the  checks  of  Chickering  &  Sons ;  that  he  was  accustomed  to 
pay  private  debts  of  partners  by  checks  of  firm.  He  also  testi- 
fied that  he  knew  Osborn ;  that  Osborn  came  into  the  office  some- 
time previous  to  February  9,  1871,  and  said  he  had  some  money 
for  the  firm,  thirty  dollars  over  and  above  the  amount  of  said 
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Chickering's  life  insurance  premium.  At  the  time  of  tlie  death 
of  Thomas  E.  Chickering,  Osborn  owed  the  firm  about  seven 
hundred  and  fifty  dollars.  The  witness  also  produced  the  ac- 
count of  Osborn  on  the  books  of  the  firm,  from  which  it  appeared 
that  Osborn  paid  five  hundred  dollars  November  23,  1870,  and 
one  hundred  and  fifty  dollars  February  6,  1871. 

Dr.  John  H.  Wilcox  testified  that  he  met  Osborn  at  a  supper 
at  Thomas  E.  Chickering's  on  the  Saturday  night  before  he  died; 
that  he  overheard  Osborn  say  to  Chickerimg  that  the  matter  of 
the  life  insurance  was  all  right,  all  correct ;  that  this  was  said  in 
answer  to  a  question  by  Chickering. 

The  defendant  and  the  plaintiff,  by  agreement,  reserved  the 
right  to  object  to  the  competency  of  any  of  the  evidence.  After 
the  plaintiff's  evidence  was  all  in,  the  defendant  asked  the  judge 
to  instruct  the  jury  as  follows : 

"  1.  That  the  evidence  offered  and  produced  by  plaintiff,  so 
far  as  legally  admissible,  in  relation  to  the  conversations  and 
transactions  between  the  witness  Osborn  and  Thomas  E.  Chicker- 
ing, does  not  in  law,  if  taken  to  be  true,  establish  a  payment  to 
the  defendant  of  the  premium  due  on  the  policy  February  9, 
1871,  pursuant  to  the  terms  and  conditions  thereof. 

"  2.  That  the  evidence  of  the  plaintiff,  so  far  as  legally  admis- 
sible, does  not  in  law  show  or  establish  a  waiver  by  the  defendant 
of  the  non-performance  in  regard  to  the  payment  of  said  pre- 
mium at  the  time  and  in  the  manner  required  by  the  policy,  nor  a 
waiver  of  the  forfeiture  which  resulted  from  such  non-performance. 

"  3.  That  the  plaintiff's  evidence,  so  far  as  legally  admissible, 
does  not  by  law  prove  or  establish  a  ratification  by  the  defendant 
of  the  alleged  arrangement  or  agreement  by  which  the  witness 
Osborn  agreed  with  Thomas  E.  Chickering  to  take  care  of  or  pay 
said  premium. 

"  4.  That  upon  all  the  evidence  offered  by  the  plaintiff  she  is 
not  in  law  entitled  to  recover  in  this  action." 

The  judge  decided  that  the  second  and  third  prayers  for  in- 
structions were  correct  and  should  be  given  to  the  jury ;  and 
thereupon,  by  agreement  and  consent  of  parties,  the  case  was 
taken  from  the  jury  and  reserved  for  the  consideration  of  the  full 
court,  with  the  agreement,  that  if  upon  so  much  of  the  evidence 
introduced  as  is  competent  and  admissible,  the  jury  would  be 
warranted  in  finding  a  verdict  for  the  plaintiff,  judgment  is  to  be 
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entered  for  the  plaintiff  for  the  amount  of  the  policy  and  interest 
from  May  15,  1871 ;  otherwise  judgment  is  to  be  entered  for  the 
defendant.  If,  however,  the  court  shall  determine  that  the  ruling 
of  the  presiding  judge  as  to  the  second  and  third  prayers  was 
erroneous,  the  case  is  to  be  submitted  on  these  points  to  a  jury. 

The  case  was  argued  in  March,  1874,  by  R.  W.  Paine  ^  B.  B. 
Smith,  for  the  plaintiff,  and  S.  Bartlett  ^  W.  A.  Munroe,  for 
the  defendants  ;  and  judgment  afterwards  ordered  for  the  plain- 
tiff. The  defendants  thereupon  moved  for  a  rehearing,  and  this 
motion  was  argued  in  November,  1874. 

a.  B.  Smith,  for  the  plaintiff,  cited  Hoyt  v.  Mutual  Benefit  In- 
surance Co.  98  Mass.  539 ;  Bridges  v.  Gtarrett,  L.  R.  4  C.  B. 
580 ;  S.  G.  L.  R.  5  C.  P.  451 ;  Catteral  v.  Hindle,  L.  R.  1  C.  P. 
186 ;  S.  0.  L.  R.  2  C.  P.  368 ;  Sweeting  v.  Pearee,  9  C.  B.  N.  S. 
534 ;  Butterworth  v.  Cotesworth,  cited  9  C.  B.  N.  S.  538. 

S.  Bartlett  ^  Gr.  0.  Shattuck,  for  the  defendants.  1.  In  the 
absence  of  usage  or  express  contract,  an  agent  cannot  receive  pay- 
ment of  a  debt  due  his  principal  by  offsetting  his  private  debt. 
Bmssell  v.  Bangley,  4  B.  &  Aid.  395  ;  Todd  v.  Beid,  lb.  210 ; 
Bartlett  v.  Pentland,  10  B.  &  C.  760  ;  Scott  v.  Irving,  1  B.  & 
Ad.  605  ;  Barker  v.  Greenwood,  2  Y.  &  C.  Exch.  414  ;  Stewart 
V.  Aberdein,  4  M.  &  W.  211 ;  Young  v.  White,  7  Beav.  506  ;  Lev- 
erson  v.  Lane,  13  C.  B.  N.  S.  278  ;  Piercy  v.  Fynney,  L.  R. 
12  Eq.  69. 

2.  The  instrument  creating  the  agency  in  this  case  guardedly 
provides  against  the  collections  becoming  the  money  of  the  agent, 
and  against  any  use  of  them  by  way  of  set-off  or  otherwise ;  and 
inasmuch  as  Thomas  E.  Chickering  knew  that  the  sum  set  off 
was  the  defendants'  property,  he  was  put  upon  inquiry  as  to  the 
authority  of  the  agent,  the  result  of  which  inquiry,  if  made,  would 
have  negatived  the  authority,  and  if  not  made,  he  is  affected  by 
aU  the  consequences  which  would  have  resulted  from  sucli  inquiry. 

3.  There  is  no  pretence  that  there  was  any  evidence  in  the 
nature  of  the  agency,  or  of  any  custom  or  usage,  or  of  any  trans- 
action under  the  agency,  from  which  the  assent  of  the  principal 
to  the  set-off  could  be  inferred. 

Ames,  J.  The  question  raised  by  this  report  is  whether  there 
was  any  evidence  upon  which  the  jury  would  have  a  right  to  find 
that  the  premium  due  from  the  assured  on  the  ninth  day  of  Feb- 
ruary, 1871,  was  paid  according  to  the  terms  of  the  policy.    Even 
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upon  the  assumption  that  Osborn,  as  the  defendants'  agent,  had 
no  authority  to  waive  or  modify  those  terms  in  any  respect,  a 
seasonable  payment  to  him  was  all  that  it  was  necessary  for  the 
plaintiff  to  prove.  He  was  the  agent  of  the  corporation,  not 
merely  for  this  special  transaction,  but  generally,  for  the  collection 
of  all  premiums  that  became  due  to  them  within  a  certain  ter- 
ritory ;  and  whatever  money  came  to  his  hands  in  this  way  he 
was  undoubtedly  to  hold  in  trust,  as  a  distinct  fund  ;  but  he  held 
it  as  an  accounting  agent,  and  not  as  a  clerk  or  messenger  of  the 
defendants.  The  mode  of  accounting,  as  pointed  out  in  the  con- 
tract by  which  he  was  appointed,  was  not  by  forwarding  the 
specific  and  identical  money  which  he  from  time  to  time  received 
in  that  capacity ;  but  after  reserving  out  of  it  the  commission  which 
was  to  be  the  compensation  for  his  services,  by  investing  the  re- 
mainder at  regular  and  prescribed  periods  in  certified  checks  or 
drafts  payable  in  the  city  of  New  York,  and  remitted  to  the  de- 
fendants with  his  account. 

It  appears  from  the  report  that  he  charged  himself,  in  his  re- 
turn to  the  defendants,  with  the  premium  in  question,  and  included 
it  in  the  certified  check  with  which,  according  to  his  regular  prac- 
tice, he  had  undertaken  to  pay  the  balance  apparently  due  to 
them.  The  amount  of  the  premium,  therefore,  actually  came 
into  their  hands  in  regular  course  of  business ;  but  on  the  ground 
that  it  was  not  seasonably  paid  to  their  agent  they  have  repaid  it 
to  him,  and  now  insist  that  it  was  not  paid  by  the  assured  in  con- 
formity to  the  terms  of  the  policy. 

The  evidence  reported  had  a  tendency  to  show  that  a  few  days 
before  the  premium  became  payable,  Osborn  had  funds  in  his 
hands,  belonging  to  the  firm  of  Chickering  &  Sons,  to  an  amount 
largely  exceeding  the  premium.  He  had  been  the  agent  of  that 
firm  for  the  sale  of  pianos,  and  in  that  capacity  had  made  sales, 
and  collected  the  proceeds  of  these  sales.  Whatever  money  he 
had  collected  in  that  way  came  to  his  hands  as  their  agent,  and 
he  held  it  in  trust  for  them.  The  funds  in  his  hands  were  sub- 
stantially their  funds,  and  they  had  a  right  to  direct  to  what  uses 
they  should  be  applied. 

No  question  is  raised  by  the  defendants  as  to  the  right  of  the 
assured  to  pay  his  own  personal  debt  from  the  funds  of  the  firm. 
It  appears  that  such  a  proceeding  was  in  accordance  with  the 
ordinary  practice  of  the  partners,  and  that  it  had  been  the  habit 
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of  the  assured  to  pay  the  premiums  on  this  policy,  as  they  became 
due,  in  that  very  manner. 

It  is  not  contended  that  the  fact,  that  the  premium  had  become 
due,  was  forgotten  by  the  assured,  or  that  the  necessity  of  prompt 
and  punctual  payment  was  overlooked.  It  is  clear  on  the  evi- 
dence that  an  arrangement  of  some  sort  was  proposed  and  dis- 
cussed for  the  purpose  of  meeting  that  necessity,  and  the  jury 
might  have  found  from  the  evidence  that  Chickering  not  only 
relied  upon  that  arrangement,  but  had  every  assurance  that  it  had 
been  carried  into  effect.  If  there  were  funds  actually  in  the  hands 
of  Osborn  belonging  to  the  firm,  and  which  he  was  ready  at  any 
moment  to  pay  to  the  assured,  and  which  the  assured  had  an 
absolute  right  to  control,  that  control  might  as  well  be  exercised 
by  an  oral  direction  to  Osborn  to  apply  a  portion  of  the  funds 
to  the  payment  of  this  premium,  as  in  any  other  way.  If,  ia 
addition  to  such  oral  direction,  there  was  an  express  promise  by 
Osborn  that  he  would  pay  the  premium,  and  after  that  an  ex- 
press assurance  that  he  had  done  so,  the  assured  might  not  un- 
reasonably suppose  that  he  had  done  all  that  was  reqiiired. 

It  is  objected  that  the  effect  of  such  an  arrangement  would  be 
to  render  Osborn  a  debtor  to  the  corporation  vdthout  their  con- 
sent; but  it  is  difiicult  to  see  how  it  could  have  any  effect  in 
that  respect,  to  distinguish  it  from  a  payment  in  any  other  mode. 
If  it  were  an  actual  placing  of  money  in  the  hands  of  their  agent, 
it  would  add  to  the  fund  which  he  held  in  trust  for  the  defend- 
ants, and  would  not  make  him  their  debtor  in  any  other  capacity 
or  mode. 

There  was  evidence,  also,  as  to  a  declaration  of  Osborn,  at 
about  that  time,  that  money  had  come  into  his  possession  exceed- 
ing the  premium  by  thirty  dollars  —  a  declaration  having  a  ten- 
dency to  show  a  specific  application  of  the  money  by  him  to  that 
precise  purpose.  And  there  was  also  evidence,  not  jontradicted, 
that  the  customary  receipt,  as  a  voucher  of  the  payment,  had 
come  to  his  hands  in  the  regular  course  of  business  ;  and  although 
it  had  not  been  delivered  by  him  to  the  assured,  that  fact  was 
explained  by  his  testimony  that  he  retained  it  only  as  a  voucher 
for  his  own  account  with  the  firm. 

It  is  manifest  also  that  in  rendering  his  account  to  the  defend- 
ants, he  included  this  premium  in  the  balance  which  he  undertook 
to  pay  by  the  "  certified  check  or  draft,  payable  in  New  York," 
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required  by  his  eonteaet  with  them ;  and  althou^  this  was  not 
done  with  literal  punctuality  as  to  time,  whatever  delay  ocouxied 
was  consented  to  by  the  .defendants. 

The  evidence  was  sufficient  to  waj-rant  the  jury  in  finding  that 
funds  which  the  assured  had  a  right  to  controil,  and  apply  to 
the  payment  of  the  premium,  had  come  into  the  hands  of  the  'de- 
fendants' agent  before  the  premium  became  due ;  that  the  assured 
directed  that  the  agent  should  apply  so  much  of  said  funds  as 
was  necessary  to  that  payment,  and  that  the  agent  did  so  apply 
it.  Such  facts  would  show  a  payment  of  the  premium,  within 
the  meaning  of  the  policy. 

According  to  the  terms  of  the  report,  therefore,  there  must  be 

Judgment  for  the  plaintiff. 


NEW   HAMPSHIRE. 
CuBEiER  VS.  Continental  Life  Instjeance  Co. 

(53  N.  H.  538.     Supreme  Court,  New  Hampshire,  June,  1873.) 

Trcmsmission  of  premium  by  carrier.  —  When  a  debtor  de'Uyers  money  to  be  transmitted  to 
his  creditor,  in  accordance  with  authority  given  him  so  to  do  by  his  creditor,  and  the 
money  is  lost  upon  the  way,  it  is  the  loss  of  the  creditor. 

The  plaintiff  was  authorized  to  send  money  to  the  defendants  hy  express,  and  there  were 
three  express  carriers  between  the  residence  of  the  plaintiff  and  the  place  of  business  of 
the  defendants  in  this  state :  the  plaintiff  sent  the  money  for  the  last  premium  due  upon 
his  life  insurance  policy  by  one  of  these  expressmen,  who  embezzled  the  money  and  ran 
away.    Seld,  that  this  was  a  sufficient  payment  of  this  premium  to  the  defendants. 

Corporations  are  held  to  be  subject  to  the  same  presumptions  and  implications  from  their 
corporate  acts,  or  the  acts  of  their  agents,  without  either  yote,  deed,  or  writing,  as  in  the 
case  of  natural  persons. 

A  corporation  may  waive  any  condition  inserted  in  its  regulations  or  by-laws  for  the  benefit 
of  the  company ;  and  the  acts  of  such  company,  or  of  its  agents,  are  competent  evidence 
of  such  waiver. 

This  was  a  bill  in  equity,  by  John  Currier,  against  the  Conti- 
nental Life  Insurance  Company  of  Hartford,  Conn. 

By  policy,  dated  November  14, 1865,  the  defendants  assured 
the  life  of  the  plaintiff's  wife,  in  the  amount  of  f 5, 000,  to  be  paid 
to  the  plaintiff.  ,  The  plaintiff  was  to  pay  an  annual  premium  of 
$572.70,  on  or  before  November  15  in  each  year,  for  five  years. 
He  paid  the  first  four  premiums  in  person  to  the  defendants' 
agents,  the  first  payment  being  made  at  his  own  house,  in  Salem, 
N.  H.,  when  he  received  the  policy,  or  before  that  time  ;  the  sec- 
ond payment  being  made  November  13,  1866,  at  the  same  place ; 
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the  third,  at  Boston,  November  15,  1867  ;  the  fourth,  at  Boston, 
November  15, 1868.  Payment  of  the  first  is  acknowledged  in  the 
policy ;  for  the  other  three  payments  he  received  formal  receipts. 
December  3, 1869,  at  East  Salisbury,  Mass.,  the  plaintiff  deliv- 
ered the  amount  of  the  fifth  premium  to  Laws,  an  expressman,  to 
be  carried  to  the  defendants'  agent ;  but  the  expressman  embez- 
zled the  money.  The  plaintiff  prays  a  decree  that  the  defendants 
apply  the  amount  in  satisfaction  of  the  fifth  premium,  and  credit 
him  with  payment  in  full  of  said  premium,  and  give  the  plaintiff 
a  renewal  receipt,  and  treat  said  policy  as  a  poUcy  paid  up  in  full ; 
and  for  general  relief.  It  was  stipulated  in  the  policy,  that  if  the 
plaintiff  did  not  pay  the  five  premiums  when  due,  the  policy 
should  be  void ;  and  that  when  the  policy  should  become  void, 
all  payments  made  thereon  should  be  forfeited  to  the  defendants. 
The  plaintiff  claims :  1.  That  he  was  authorized  to  send  the 
money  by  express  at  the  risk  of  the  defendants ;  that  delivery  to 
the  express  was  payment  to  the  defendants ;  and,  2.  That  the 
time  of  payment  was  extended  a  reasonable  time  beyond  Novem- 
ber 15,  1869,  and  the  forfeiture  waived.  Upon  these  two  points, 
the  facts  are  :  — 

I.  October  28,  1869,  one  Loomis  (an  agent  of  the  defendants, 
at  Portsmouth,  N.  H.)  wrote  to  the  plaintiff  (then  living  at  East 
Salisbury,  Mass.)  inclosing  a  notice  of  the  fifth  premium,  and 
saying,  —  "  Please  forward  your  prem.  on  pol.  No.  478  to  the 
Portsmouth  office.  The  two  past  years  the  Boston  office  has 
charged  us  a  com,  for  collecting  ;  by  paying  here,  or  at  the  home 
office,  the  company  saves  the  com.  You  can  forward  the  prem. 
by  bank  check,  or  your  own  private  check,  on  any  bank  or  insti- 
tution, and  can  be  collected  through  the  bank  here  ;  or,  you  can 
send  by  express."  The  plaintiff  sent  the  money  by  express,  re- 
lying upon  this  letter,  and  understanding  that  the  money  was  at 
the  risk  of  the  defendants  when  delivered  to  the  express ;  and 
there  was  no  fraud,  bad  faith,  or  want  of  ordinary  and  reasonable 
care  on  the  part  of  the  plaintiff. 

[The  plaintiff  took  no  receipt  or  other  acknowledgment  of  the 
express  carrier,  and  made  no  attempt  to  notify  the  defendants  of 
the  delivery  of  the  money  until  December  11,  when  he  wrote  to 
Loomis  stating  that  he  had  sent  the  money  by  express,  and  ask- 
ing if  it  had  been  received.  There  were  then  three  different  ex- 
press carriers  upon  the  railroad  between  East  Salisbury  and  Ports- 
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mouth,  and  Loomis,  or  the  defendants,  did  not  know  until  some 
days  later  to  which  express  the  money  had  been  delivered.  Soon 
afterwards  the  plaintiff  caused  the  expressman,  Laws,  to  be  prose- 
cuted in  Massachusetts  for  embezzling  the  money,  and  on  the 

day  of ,  1870,  wrote  to  Loomis,  sending  a  copy  of  a  letter 

from  the  district  attorney  of  Essex  County  to  the  plaintiff,  which, 
with  all  the  written  and  printed  evidence  used  at  the  trial,  may 
be  referred  to  as  a  part  of«the  case.  The  fact  of  the  delivery  of 
the  money  to  the  express  by  the  plamtiff  was  in  dispute  between 
the  parties.  The  plaintiff  did  not  pay  or  offer  the  express  any- 
thing for  transporting  the  money.] 

II.  The  first  four  premiums  had  been  paid  by  cash  and  note, 
half  each.  The  notice  of  the  fifth  premium  was  as  follows : 
"  The  5  premium  of  1572.70,  on  your  policy  No.  478,  will  be  due 
the  15  day  of  Nov.  1869  ;  interest  on  outstanding  notes,  $68.72 
=  $641.42  ;  less  dividend  of  1868,  60  per  ct.  on  ordinary  rate, 
187.30.  Cash  due,  1554.12.  Respectfully  yours,  Samuel  E. 
Elmore,  Secretao-y  ;  Geo.  N.  Loomis,  Agent.  Ji^""  Unless  the  re- 
newal premium  is  paid  on  or  before  twelve  o'clock  noon  of  the  day 
on  which  it  is  due,  the  policy  is  forfeited,  and  the  company  is  un- 
der no  obligation  to  renew  it ;  but,  upon  satisfactory  evidence 
being  furnished  that  the  insured  is  in  perfect  health,  the  risk  may 
be  continued,  at  the  entire  option  of  the  company." 

The  plaintiff  was  not  satisfied  with  this  notice,  for  two  reasons. 
He  objected,  first,  that  it  required  him  to  pay  all  cash,  instead  of 
half  cash  and  half  note.  His  second  and  chief  objection  was  to 
the  method  of  computing  the  dividend.  A  short  time  after  re- 
ceiving the  notice,  and  before  November  15, 1869,  the  plaintiff 
went  to  Loomis,  and  desired  explanations  on  those  points,  but 
Loomis  could  give  none  satisfactory  to  him  ;  whereupon  the  plain- 
tiff said  he  desired  time  to  examine  the  subject  and  to  consider 
what  he  would  do,  and  asked  Loomis  if  he  should  be  particular 
about  the  time  of  payment.  Loomis  informed  the  plaintiff  that 
he  had  no  authority  to  extend  the  time,  or  to  waive  a  forfeiture, 
and  showed  him  his  instructions  and  the  regulations  of  the  com- 
pany to  that  effect. 

[These  regulations  were  contained  in  a  small  printed  book,  of 
which  the  plaintiff  had  a  copy,  he  having  before  acted  as  an  agent 
of  an  agent  of  the  defendants  in  soliciting  a  few  applications  for 
policies.     The  attention  of  the  plaintiff  was  expressly  called  by 
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Loomis  to  the  following  section  on  pages  27  and  28  of  the  book : 
•'  Premiums  are  due  and  payable  at  the  office  of  the  company  in 
Hartford,  but  for  the  convenience  of  policy  holders,  they  may  be 
paid  to  an  agent  of  the  company ;  but  no  receipt  is  binding  unless 
signed  by  the  president  and  secretary,  and  should  be  counter- 
signed by  the  agent  who  receives  the  money."  A  conditional  re- 
ceipt, similar  to  the  following,  may  be  used  by  an  agent :  — 

"CONDITIONAL  RECEIPT. 

"  Received 186  — from $ stated  to 

be  the  amount  of  a  premium  due  this  day  on  policy  No.  —  issued 

by  the  Continental  Life  Insurance  Co.  upon  the  life  of 

for  the  sum  of  f and  in  favor  of  .     Said  alleged 

premium  is  held  by  the  undersigned  until  application  can  be  made 
to  the  company  to  accept  the  same  and  forward  their  receipt. 
When  obtained,  this  receipt  is  to  be  surrendered  therefor  ;  if  not 
obtained,  the  money  is  to  be  refunded." 

"  Agents  are  not  authorized  to  make,  alter,  or  discharge  con- 
tracts, waive  forfeiture,  or  bind  the  company  in  any  way,"  &c. 

And  on  page  23  of  the  same  book  are  the  words :  "  Lapsed 
policies  may  be  restored  at  the  option  of  the  company,  but  solely 
as  an  act  of  grace  or  courtesy,  upon  payment  of  all  premiums  past 
due,  with  interest  thereon  ;  but,  whenever  renewal  premiums  are 
received  after  the  day  on  which  they  are  due,  it  is  with  the  ex- 
press understanding  that  the  party  is  then  in  sound  health."] 

Loomis  further  told  him  that  it  was  not  the  custom  of  the  com- 
pany to  take  advantage  of  a  forfeiture  for  non-payment  of  pre- 
mium in  his  class  when  payment  was  made  within  a  reasonable 
time  after  it  was  due  ;  that  he  had  never  known  the  company  to 
insist  upon  the  forfeiture  in  such  a  case  ;  and  that  he  then  had 
charge  of  some  cases  in  which  the  premiums  were  overdue,  which 
would  probably  be  paid  by  the  insured.  The  precise  words  of 
this  conversation  cannot  now  be  remembered  by  the  parties  or 
proved  by  witnesses.  Loomis  intended^  to  give  the  plaintiff  to 
understand  that  it  was  the  usage  of  the  defendants,  upon  payment 
of  overdue  premiums,  and  a  certificate  of  continued  health,  to 
waive  the  forfeiture  ;  that  the  defendants  were  not  bound  to  do 
so ;  that  he  had  no  authority  and  did  not  undertake  to  bind  them, 
or  to  bargain  with  the  plaintiff  that  they  would  do  so  ;  but  that, 
as  a  matter  of  fact,  they  undoubtedly  would  do  so  in  his  case  as 
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they  always  did  in  other  like  cases.  The  plaintiff  understood, 
and  an  ordinary  man  would  have  understood,  and  would  have 
been  warranted  in  understanding,  from  the  statements  of  Loomis, 
that  although,  hj  the  express  terms  of  the  printed  regulations  of 
the  company,  Loomis  had  no  authority  to  make  a  formal  bargain 
binding  the  company  to  an  extension  of  time  or  a  waiver  of  a 
forfeiture,  yet  the  uniform  usage  of  the  company  was  to  receive 
premiums  within  a  reasonable  time  after  they  were  due,  when 
there  was  no  material  change  in  the  health  of  the  person  insured ; 
that  the  plaintiff  could  safely  rely  on  this  usage,  and  take  time  to 
examine  the  subject  and  consider  what  he  would  do,  and  defer 
the  fifth  payment  for  a  reasonable  time  after  November  15,  with- 
out running  any  risk  of  forfeiture  if  his  wife  should  continue  in 
good  health  ;  that  the  company  would  receive  the  premium  un- 
der such  circumstances  without  objection.  The  plaintiff  under- 
stood, and  was  reasonably  justified  in  understanding,  the  state- 
ments of  Loomis,  not  as  an  absolute  undertaking  to  extend  the 
time,  or  an  express  promise  to  waive  the  forfeiture,  but  as  an  as- 
surance of  a  uniform  usage  of  the  company  that  would  not  be 
departed  from  in  his  case  ;  but  this  distinction  was  not  drawn  in 
the  plaintiff's  mind  as  distinctly  as  it  is  here  stated.  He  testified 
that  he  understood  the  practice  of  the  company,  in  regard  to  for- 
feitures for  non-payment  at  the  stipulated  time,  to  be  the  oppo- 
site of  their  theory. 

But  for  his  understanding,  derived  from  the  statements  of 
Loomis,  the  plaintiff  would  have  paid  the  fifth  premium  on  or 
before  November  15.  He  was  induced,  by  his  understanding  of 
Loomis's  statements,  to  delay  sending  the  money  till  after  Nov- 
ember 15.  December  3,  the  day  he  sent  it,  was  within  a  reason- 
able time. 

He  wrote  to  one  Hinckley  (a  relative  of  the  plaintiff  and  an 
agent  of  the  defendants  in  Vermont,  and  who  had  received  his 
application  for  the  insurance)  for  the  explanations  which  he  de- 
sired, but  received  no  satisfaetOTy  answer.  November  22, 1869, 
he  wrote  to  Elmore,  the  secretary  of  the  defendants  at  Hartford, 
for  explanation,  saying  at  the  close  of  his  letter :  "  I  have  de- 
ferred the  payment  of  my  fifth  premium  until  we  come  to  a 
proper  understanding  of  the  subject.  Mr.  Loomis  suggested  that 
no  advantage  would  be  taken  by  the  company  while  this  question 
was  being  considered."     November  30,  1869,  Elmore  answered, 
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giving  lengthy  explanations  on  the  subject  of  dividends,  and  in- 
forming him  that  he  •  could  pay  the  fifth  premium  in  the  usual 
way  if  he  preferred,  — that  is,  half  cash  half  note,  —  but  making, 
no  other  allusion  than  that  to  extension  of  time  or  waiver  of  for- 
feiture. 

The  plaintifE  delivered  to  the  express  the  whole  amount  in  cash, 
relying,  as  to  extension  and  waiver,  upon  his  understanding  de- 
rived from  the  statements  of  Loomis  and  the  letter  of  Elmore ; 
and  if  the  express  had  delivered  the  money  to  Loomis,  the  plain- 
tiff would  have  received  a  renewal  receipt,  and  the  defendants 
would  have  treated  the  policy  as  in  force  without  raising  any  ob- 
jection. The  plaintiff's  wife  continued,  and  still  continues,  in 
perfect  health  ;  and  satisfactory  evidence  of  that  fact  would  have 
been  furnished  the  defendants  by  the  plaintiff,  if  he  had  under- 
stood it  was  desired  or  necessary.  He  would  also  have  paid  in- 
terest on  the  premium,  if  he  had  understood  that  interest  was  de- 
manded or  expected.  In  his  subsequent  interviews  and  corre- 
spondence with  Loomis,  no  certificate  or  evidence  of  health,  or 
interest,  was  demanded ;  but  the  defendants,  by  refusing  to  give 
him  a  receipt  for  the  fifth  premium,  and  insisting  upon  a  forfeit- 
ure, on  the  ground  that  they  had  not  received  the  money  deliv- 
ered by  the  plaintiff  to  the  express,  waived  their  right  to  such 
certificate,  evidence,  and  interest,  if  they  would  otherwise  have 
been  entitled  thereto;. 

Before  the  commencement  of  this  suit,  the  defendants,  though 
reasonably  requested,  neglected  and  refused  to  do  what  the  plain- 
tiff now  seeks  by  this  suit  to  compel  them  to  do. 

The  court  reserved  all  questions  of  law  and  fact  arising  upon 
the  foregoing  case,  and  involved  in  these  two  questions  :  — 

1.  Is  the  money,  delivered  by  the  plaintiff  to  the  express,  to 
be  considered  as  paid  to  the  defendants  ? 

2.  Is  the  policy  forfeited  by  the  delay  from  November  15  to 
December  3  ? 

On  the  ground  on  which  the  case  was  tried,  if  the  first  question 
is  answered  in  the  affirmative  and  the  second  in  the  negative, 
there  should  be  a  decree  for  the  plaintiff ;  otherwise  the  bill 
should  be  dismissed,  unless  the  court  should  see  cause  for  a  new 
trial.  The  parts  of  the  case  inclosed  in  brackets  are  portions  of 
the  evidence  inserted  at  the  defendants'  request.     Case  reserved. 

Hatch,  for  the  defendants. 
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M.  Bingham,  for  the  plaintiff. 

Saegent,  C.  J.  Certain  facts  are  found  by  the  court  upon 
evidence  which  was  considered.  These  facts  are  stated,  and  they 
raise  certain  questions  of  law,  which  are  proposed  for  the  consid- 
eration of  the  court.  The  policy  by  which  the  life  of  the  wife  of 
the  plaintiff  had  been  insured  was  to  be  paid  for  in  five  annual 
premiums,  as  it  seems,  half  cash  and  half  note.  Four  of  these 
had  been  paid  seasonably'  and  receipted  for;  the  last  payment 
was  sent,  all  in  cash,  by  express,  December  3,  1869,  to  the  de- 
fendants, when,  by  the  terms  of  the  contract,  it  was  due  the  15th 
of  November  previous. 

The  first  question  raised  is,  "  Was  this  money,  delivered  to  the 
express  by  the  plaintiff,  to  be  considered  as  paid  to  the  defend- 
ants ?  "  Loomis,  the  defendants'  agent  at  Portsmouth,  wrote  to 
the  plaintiff  notifying  him  of  his  fifth  premium,  and  requesting 
him  to  forward  it  to  Portsmouth  instead  of  paying  it  at  Boston, 
as  he  had  done  for  the  last  two  years,  for  the  reason  that  the  com- 
pany would  in  that  way  save  a  commission  for  collecting.  He 
then  states  to  him,  "  You  can  forward  the  premium  by  bank 
check,  or  your  own  private  check,  on  any  bank  or  institution,  and 
can  be  collected  through  the  bank  here  ;  or,  you  can  send  by  ex- 
press." Any  bank  check  or  private  check  would  answer,  pro- 
vided it  could  be  collected  through  the  bank  at  Portsmouth.  We 
think  this  was  evidently  the  intention  of  Loomis,  —  that  this  is 
the  interpretation  of  the  letter :  "  We  will  receive  anything  in 
payment  on  which  we  can  raise  the  money  at  a  bank  here,  or  you 
can  send  the  money  by  express ; "  and  the  case  finds  that  the 
plaintiff  did  send  the  money  by  express ;  that  he  relied  upon  this 
letter,  understanding  that  the  money  was  at  the  risk  of  the  de- 
fendants after  delivery  to  the  express;  and  that  there  was  no 
fraud,  bad  faith,  or  want  of  ordinary  and  reasonable  care  on  his 
part. 

Loomis  evidently  assumed,  and  we  may  well  assume,  that  with- 
out any  notice  and  special  request  this  premium  would  be  paid  in 
Boston  as  the  last  two  had  been,  and  he  had  a  special  object, 
which  he  states,  for  having  the  money  paid  at  Portsmouth: 
hence  these  directions.  And  if  he  (Loomis)  was  asking  the  plain- 
tiff to  put  himself  to  an  inconvenience  for  the  sake  of  accommo- 
dating the  company  and  enabling  them  to  save  a  commission  upon 
the  money,  they  might  well  be  Avilling  to  take  a  little  trouble  in 
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getting  a  check  cashed  at  the  bank,  or  even  to  pay  the  expressage 
on  the  money,  —  say  seventy-five  cents,  —  rather  than  to  pay  a 
commission  of  two  per  cent.,  which  would  be  ten  dollars,  or  one 
per  cent.,  which  would  be  five  dollars,  or  even  one  half  per  cent., 
which  would  be  two  dollars  and  fifty  cents. 

At  first  there  was  a  controversy  as  to  whether  the  plaintiff  sent 
this  money  by  express,  or  paid  it  to  the  express  at  all ;  but  the 
court  find  that  he  did  so,  in  good  faith,  on  the  third  day  of  De- 
cember. Was  that  a  payment  to  the  defendant  company  ?  It 
is  well  settled  that  the  delivery  of  goods  by  a  vendor  to  a  com- 
mon carrier,  in  accordance  with  the  order  or  directions  of  the 
vendee,  operates  as  a  delivery  to  the  vendee,  so  that  the  common 
carrier  becomes  the  agent  of  the  vendee  and  not  of  the  vendor ; 
and  a  loss  of  the  goods  in  the  carrier's  hands  would  be  the  loss  of 
the  vendee  and  not  of  the  vendor.  And  the  law  went  further 
than  that,  even,  and  held  that  when  the  vendee  did  not  appoint 
or  name  the  carrier,  the  same  principle  would  hold  good.  Thus, 
in  Grodfrey  v.  Furzo,  3  P.  Williams,  185,  decided  in  1738,  it  was 
held  that  in  case  "  a  tradesman  in  London,  by  order  of  a  trades- 
man in  the  country,  sends  goods  to  the  latter,  who  does  not  ap- 
point or  name  the  carrier,  and  afterwards  the  carrier  imhezils  the 
goods,  the  trader  in  the  country  must  stand  the  loss." 

So,  in  Button  v.  Solomonson,  3  Bos.  &  Pul.  582  (1803),  where 
it  was  claimed,  in  the  argument,  that  if  the  vendee  had  not  pointed 
out  the  particular  mode  of  conveyance  he  would  not  be  liable  to 
the  risk  while  the  goods  were  in  the  hands  of  the  carrier,  and 
Vale  V.  Bayle,  Cowp.  294,  and  Dawes  v.  FecJc,  8  T.  R.  330, 
were  cited.  Lord  Alvanley,  C.  J.,  referring  to  that  position  of 
the  counsel,  said :  "  When  this  point  was  first  mentioned  I  was 
surprised,  for  it  appeared  to  me  to  be  a  proposition  as  well  settled 
•  as  any  in  the  law,  that  if  a  tradesman  order  goods  to  be  sent  by 
a  carrier,  though  he  does  not  name  any  particular  carrier,  the 
moment  the  goods  are  delivered  to  the  carrier  it  operates  as  a  de- 
hvery  to  the  purchaser,  the  whole  property  immediately  vests  in 
him,  he  alone  can  bring  an  action  for  any  injury  done  to  the 
goods,  and  if  any  accident  happen  to  the  goods,  it  is  at  his  risk. 
The  only  exception  to  the  purchaser's  right  over  the  goods  is, 
that  the  vendor,  in  case  of  the  former  becoming  insolvent,  may 
stop  them  in  transitu." 

So  Kent  states  the  law  to  be  (2  Kent's  Com.  499)  :  "  Delivery 
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of  goods  to  a  servant  or  agent  of  the  purchaser^  or  to  a  carrier  or 
master  of  a  vessel,  when  they  are  to  fee  sent  by  a  carrier  or  by 
water,  is  equivalent  to  a  delivery  to  a  purchaser ;  and  the  prop- 
erty, with  the  corresponding  risk,  immediately  vests  in  the  pur- 
chaser, subject  to  the  vendor's'  right  of  stoppage  in  trcmsitu" 
S?e  Chitty  on  Cont,  439,  484,  and  485  j  2  Greenl.  Ev.  see.  212 ; 
Wooliey  v.  Bailey,  27  N.  H.  217,  219,  and  cases  cited  ;  Smith  v.- 
Smith,  lb.  244,  252,  and  cases  cited.  In  these  last  two  cases  it 
seems  to  be  held  that,^  though  before  the  day  of  railroads  it  might 
be  necessary  that  the  purchaser  should  order  the  goods  sent  by  a 
carrier  in  order  to  have  the  delivery  operate  as  a  transfer  of  the 
property  to  the  purchaser,  yet  that,  since  railroads  have  been  in 
operation,  and  it  has  become  the  custom  to  transport  goods  by 
them  as  a  matter  of  course,  a  delivery  of  the  goods  at  the  depot 
of  the  railroad  would  complete  the  sale  and  vest  the  property  im- 
mediately in  the  vendee.  Crarland  v.  Lane,  46  N.  H.  245,  248, 
and  cases  cited ;  1  Ch.  PI.  6 ;  1  Parsons  on  Cont.  445 ;  Arnold 
V.  Front,  51  N.  H.  587. 

The  authorities  also  hold,  that  when  the  debtor  delivers  money 
to  be  transmitted  to  his  creditor,  in  accordance  with  authority 
given  him  so  to  do  by  his  creditor,  the  loss,  if  any,  is  the  loss  of 
the  creditor.  So,  if  money  were  sent  by  the  post,  in  a  letter 
properly  directed  to  the  creditor,  and  be  lost,  the  debtor  is  dis- 
charged if  he  was  directed  so  to  transmit  the  money,  or  that  was 
the  usual  course  of  business  between  the  parties.  Chitty  on 
Cont.  760.  To  the  same  effect  is  2  Greenl.  on  Ev.  sec.  525 ; 
and  he  cites  WarwicJce  v.  Noakes,  1  Peake's  R.  67,  and  Hawkins 
V.  Butt,  1  Peake's  R.  186.  So,  in  Wakefield  y.  lAthgow,  3  Mass. 
249,  when  the  defendant  had  sent  money  to  the  plaintiff's  attor- 
ney, in  a  letter  by  mail,  which  he  did  not  receive  ;  held,  that  if 
the  defendant  was  authorized  by  the  letter  from  the  plaintiff's  ' 
attorney  to  remit  that  sum  in  that  manner,  at  that  time,  the  loss 
must  fall  on  the  plaintiff ;  if  not,  the  plaintiff  must  have  judg- 
ment. 

So,  in  Kington  v.  Kington,  11  M.  &  W.  233,  it  was  not  doubted 
that  a  plea  that  the  defendant  had  ever  been  ready  to  pay  the 
money  claimed  in  suit,  and  that  on  a  certain  day  the  plaintiff 
ordered  or  requested  the  defendant  to  forward  the  money  to  him 
by  express,  and  that  the  defendant  did  so,  and  paid  the  same  as 
directed,  in   satisfaction  and  discharge  of  the  plaintiff's   claim, 
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was  a  good  plea  in  bar,  —  though  there  was  some  formality  in 
the  plea  in  that  case.  In  this  case,  if  the  agent  had  said,  in  his 
letter,  You  may  send  the  letter  to  me  by  mail,  or  you  can  send 
it  by  mail,  we  should  probably  have  understood  at  once  that  if  so 
sent  it  would  be  at  the  company's  risk ;  and  it  is  the  same  when 
he  said.  You  can  send  it  by  express.  The  vendee  or  consignee  of 
goods  or  money  does  not  need  to  say.  Send  the  goods  or  money 
by  express,  or  by  mail,  at  my  risk.  He  has  only  to  designate  the 
manner,  or  instrument,  or  medium  of  transportation  ;  and  when 
thus  sent  they  are  at  the  consignee's  risk  as  much  as  though  he 
had  said  in  words,  "  At  my  risk."  This  is  implied  in  all  such 
cases,  and  we  think  it  was  in  this  case.  We  think  the  first  ques- 
tion proposed  must  be  answered  in  the  affirmative. 

Was  the  policy  forfeited  by  the  delay  from  November  15  to 
December  3?  The  plaintiff  was  given  to  understand,  and  did 
understand,  that  though  by  the  printed  regulations  of  the  com- 
pany the  agent  could  not,  in  terms,  bind  the  company,  and  that 
the  company  had  undertaken  so  to  arrange  it,  if  possible,  that  all 
their  agents  should  be  the  agents  of  the  assured,  or,  at  least, 
shaU  be  their  own  agents  only  to  secure  contracts  in  writing  by 
which  the  company  could  hold  all  others,  but  that  they  should 
have  no  power  to  bind  the  company  to  anything,  yet  that  the 
uniform  usage  and  practice  of  the  company  was  to  receive  pre- 
miums within  a  reasonable  time  after  due,  when  there  was  no 
material  change  in  the  health  of  the  person  insured ;  that  the 
plaintiff  could  safely  rely  on  this  usage,  and  take  time  to  examine 
the  subject  and  consider  what  he  would  do,  and  defer  the  fifth 
payment  for  a  reasonable  time  after  November  15,  without  run- 
ning any  risk  of  forfeiture  if  his  wife  should  continue  in  good 
health  ;  that  the  company  would  receive  the  premium  under  such 
circumstances  without  objection.  The  plaintiff  understood,  and 
was  reasonably  justified  in  understanding,  that  the  uniform  usage 
of  the  company  was  to  waive  the  forfeiture  in  such  cases,  and 
that  this  usage  would  not  be  departed  from  in  this  case.  But  for 
this  understanding  he  would  have  paid  his  premium  on  or  before 
November  15. 

But  h&  had  sufficient  reason  to  ask  delay.  The  other  premiums 
he  had  paid,  half  note  and  half  cash,  and  he  expected  to  pay  this 
one  in  the  same  way ;  and  he  had  probably  been  assured  that 
after  a  few  years  the  dividends  were  to  be  sufficient  to  pay  and 
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discharge  these  notes  —  were  to  be  fifty  per  cent,  on  the  amount 
of  his  premium.  But  he  finds  it  only  fifty  per  cent,  on  ordinary 
rate,  which  he  would  not  be  very  likely  to  understand  much  of. 
He  acts  in  good  faith  ;  he  desires  an  explanation  of  these  two 
points ;  he  applies  to  Loomis,  who  is  unable  to  give  him  any 
satisfactory  explanation.  He  then  writes  to  Hinckley,  in  Ver- 
mont, another  agent  of  the  company,  making  inquiries  on  these 
points,  but  receives  no  answer.  November  22  he  wrote  to  El- 
more, the  secretary  of  the  company  at  Hartford,  making  the 
same  inquiries,  and  adding,  I  have  deferred  paying  my  fifth 
premium  until  we  come  to  a  proper  understanding  of  the  sub- 
ject. He  also  adds,  that  Loomis  had  suggested  that  no  advan- 
tage would  be  taken  by  the  company  while  this  question  was 
being  settled.  November  30,  Elmore  replied,  giving  explanations 
of  the  dividends,  and  informing  him  that  he  could  pay  the  fifth 
premium  in  the  usual  way,  half  cash  and  half  note,  if  he  prefer- 
red, but  saying  nothing  further  about  any  extension  of  time  or 
waiver  of  forfeiture. 

The  plaintiff  delivered  to  the  express  the  whole  amount  in 
cash,  relying,  as  to  extension  and  waiver,  upon  his  understanding 
derived  from  the  statements  of  Loomis  and  the  letter  of  Elmore ; 
and  if  the  express  had  delivered  the  money  to  Loomis,  the  plain- 
tiff would  have  received  a  reaewal  receipt,  and  the  defendants 
would  have  treated  the  policy  as  in  force  without  raising  any 
objection.  The  plaintiff's  wife  continued,  and  stUl  continues,  in 
perfect  health  ;  and  satisfactory  evidence  of  that  fact  would  have 
been  furnished  the  defendants  by  the  plaintiff,  if  he  had  under- 
stood that  it  was  desired  or  necessary.  He  would  also  have  paid 
interest  on  the  premium,  if  he  had  understood  that  interest  was 
demanded  or  expected.  In  his  subsequent  interviews  and  corre- 
spondence with  Loomis,  no  certificate  or  evidence  of  health,  or 
interest,  was  demanded  ;  but  the  defendants,  by  refusing  to  give 
him  a  receipt  for  the  fifth  premium,  and  insisting  upon  a  forfeit- 
ure, on  the  ground  that  they  had  not  received  the  money  delivered 
by  the  plaintiff  to  the  express,  waived  their  right  to  such  certifi- 
cate, evidence,  and  interest,  if  they  would  otherwise  have  been 
entitled  thereto. 

The  plaintiff  understood,  and  Loomis  understood,  and  Elmore, 
the  defendants'  secretary,  understood,  that  the  forfeiture  was 
waived,  and  that  if  the  plaintiff  paid  his  fifth  premium  within  a 
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reasonable  time  after  November  15,  it  was  to  be  received  as 
though  paid  in  time  ;  and  the  court  find  that  i£  the  money  which 
the  plaintiff  sent  had  been  in  fact  received,  it  would  have  been 
accepted  in  payment  and  discharge  of  said  premium.  To  all 
intents  and  purposes,  then,  the  company  had  absolutely  agreed  to 
waive  the  payment  at  the  day,  and,  if  it  was  paid  within  a  rea- 
sonable time  thereafter,  to  receive  it  in  satisfaction  of  the  pre- 
mium ;  and  the  court  find  that  the  company  has  waived  its  right 
to  all  the  subsequent  proofs  to  which  it  might  otherwise  have 
been  entitled,  and  that  plaintiff  made  a  proper  demand,  &c. 

But  why  do  we  say  that  the  case  stands  as  if  the  company  had 
absolutely  waived  or  agreed  to  waive  this  payment  at  the  day  ap- 
pointed ?  It  is  settled,  in  Sale  v.  Ins.  Co.  32  N.  H.  295,  that,  as 
a  general  rule,  corporations  have  power  to  waive  their  rights,  and 
are  bound  by  estoppels  in  pais  like  natural  persons.  Now,  sup- 
pose Loomis  could  not  make  an  agreement  that  should  bind  the 
company  :  still  he  knew,  and  could  tell,  and  tell  truly,  what  the 
uniform  usage  of  the  company  had  been  in  similar  cases,  and  the 
plaintiff  would  have  the  right  to  presume,  perhaps,  that  what 
they  had  uniformly  done  in  similar  circumstances,  they  would  do 
in  his  case.  But  he  finally  writes  to  the  company's  secretary  at 
Hartford,  and  informs  him  that  he  had  deferred  paying  this  pre- 
mium beyond  time,  and  gives  him-  the  reasons,  and  states  to  him 
what  the  agent  had  assured  him  about  their  waiving  this  payment. 
Now  these  agents  and  secretaries,  whether  they  are  competent  to 
make  contracts  or  not,  are  agents  of  the  company  so  far  that  the 
company  may  be  notified  through  them  of  any  facts  thab  concern 
the  company. 

If  a  man  whose  life  is  insured  dies,  they  notify  the  company 
through  an  agent,  and  either  Loomis  or  Elmore  would  have  been 
a  sufficient  agent  of  the  company,  so  that  a  notice  to  them  would 
ordinarily  be  notice  to  the  company  of  such  fact.  The  plaintiff 
gave  Elmore  notice  of  the  state  of  facts  as  they  existed,  and  this 
must  be  considered  as  notice  to  the  company ;  and  though  he  may 
not  have  had  any  right  to  bind  the  company  by  any  such  con- 
tract, the  company,  when  notified  through  him,  should  speak 
throiigh  him,  or  in  some  other  way,  and  give  the  notice  that  no 
such  arrangement  will  be  made  in  the  specified  case.  But,  on  the 
contrary,  when  Elmore  is  notified  of  the  state  of  the  case,  he  gives 
the  desired  information  in  regard  to  the  dividend,  and  then  says 
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to  the  plaintiff,  You  can  pay  this  premium,  half  cash  and  half 
note,  if  you  wish,  notwithstanding  you  have  been  notified  to  pay 
all  cash,  and  after  I  have  received  your  notice  that  the  time  has 
passed  in  which,  by  its  terms,  it  should  have  been  paid.  The 
company  were  called  on  to  speak  when  they  were  notified  that 
this  plaintiff  had  allowed  his  premium  to  go  by  the  time,  upon  the 
representations  and  assurances  of  their  agent,  and  that  he  was 
still  trusting  those  assurances.'  They  should  have  denied  the  fact 
as  stated,  or  in  some  way  have  given  him  to  understand  that  he 
could  not  rely  with  safety  upon  those  representations  and  assur- 
ances, —  but  instead,  the  company  say  nothing ;  but  their  secre- 
tary says.  You  may  thus  trust,  and  no  advantage  shall  be  taken 
of  you.  We  think  the  company  must  in  that  way  be  held  to 
have  ratified  what  their  agent  said,  and  to  have  waived  aU  ob- 
jection to  that  course.  They  are  estopped  to  deny  that  they 
did  so. 

So,  in  Grlidden  v.  Unity,  33  N.  H.  571,  577,  it  is  said  that  in 
all  American  courts,  towns  and  other  corporations  are  now  to  be 
considered  as  subject  to  the  same  presumptions  and  implications 
arising  from  their  corporate  acts,  or  the  acts  of  their  agents  within 
the  scope  of  their  authority,  without  either  vote,  deed,  or  writ- 
ing, as  in  the  case  of  natural  persons.  This  statement  of  the  law 
is  taken  substantially  from  2  Kent's  Com.  290,  and  authorities 
there  collected  in  note  5.  A  promise  may  be  made  directly  by 
their  agents  acting  within  the  scope  of  their  authority,  or  such 
promise  may  be  implied  against  the  corporation  from  the  acts  of 
its  agents  within  their  authority,  like  natural  persons.  Smith  v. 
Meeting-house,  8  Pick.  178.  So,  in  Angell  &  Ames  on  Corp. 
sec.  237,  it  is  said  that  a  corporation  may  as  well  be  bound  by 
express  promises  through  its  authorized  agents  as  by  deed,  and 
that  promises  may  as  well  be  implied  from  its  acts  and  the  acts 
of  its  agents,  as  if  it  had  been  an  individual ;  and  see  authori- 
ties in  note. 

So,  in  Pierce  v.  Insurance  Oo.  50  N.  H.  297,  it  was  held  that 
a  condition  inserted  in  a  policy  for  the  benefit  of  the  company 
might  be  waived  by  the  company,  and  that  the  declarations  or 
acts  of  an  agent  of  the  company  are  competent  evidence  of  such 
waiver  by  the  company ;  and  so  in  Lyman  v.  Littleton,  50  N.  H. 
42.  Clark  v.  Insurance  Co.  6  Cush.  342,  and  Heath  v.  Insurance 
Co.  1  Cush.  257,  as  well  as  Lyman  v.  Littleton,  50  N.  H.  42,  are 
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authorities  to  the  point,  that,  when  a  particular  objection  to  no- 
tice or  to  proof  of  loss,  or  to  anything  which  is  required  to  be 
done,  is  made  and  insisted  on,  and  no  others  are  suggested,  it  will 
be  considered  as  a  waiver  of  other  objections.  To  the  same  point 
are  Vos  v.  Mobinson,  9  Johns.  192 ;  Insurance  Oo.  y.  Tyler,  16 
Wend.  385,  401 ;  and  MoMasters  y.  Westchester  Co.  Ins.  Co.  25 
Wend.  379.     There  must  be  A  decree  for  the  plaintiff. 


UNITED  STATES. 

The  Mutual  Benefit  Life  Insukance  Company,  plaintiff 
in  error,  vs.  Hallie  NeWton. 

(Supreme  Court  of  United  States.     October,  1874.) 

Admissions.  Preliminary  proofs.  Suicide.  —  Every  admission  upon  which  a  party  relies  is 
to  be  taken  as  an  entirety  of  the  fact  which  makes  for  his  side,  with  the  qualifications 
which  limit,  modify,  or  destroy  its  effect.  When,  therefore,  the  agent  and  oflicers  of  an 
insurance  companj^  stated  to  the  agent  of  a  party  claiming  upon  a  policy  of  insurance 
that  the  preliminary  proofs  presented  were  sufficient  as  to  the  death  of  the  insured,  but 
that  they  showed  that  the  insured  had  committed  suicide,  the  whole  admission  must  be 
taken  together  ;  if  sufficient  to  establish  the  death  of  the  insured,  it  was  also  sufficient  to 
show  the  manner  of  his  death. 

The  preliminary  proofs  presented  to  an  insurance  company,  in  compliance  with  the  condi- 
tion of  its  policy  of  insurance,  are  admissible  as  piHmd  facie  evidence  of  the  facts  stated 
therein  against  the  insured,  and  on  behalf  of  the  company. 

In  error  to  the  circuit  court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

Mr.  Justice  Field  deliYered  the  opinion  of  the  court. 

The  policies  upon  which  this  action  is  brought  stipulate  for  the 
payment  of  the  insurance  money  within  ninety  days  after  due  no- 
tice and  proof  of  the  death  of  the  party  insured,  but  they  pro- 
vide also  that  the  policies  shall  be  void  if  the  insured  shall  die  by 
his  own  hand. 

In  answer  to  the  action,  the  company  avers  that  the  insured  did 
thus  die  by  his  own  hand,  and  that  the  policies  thereupon  ceased 
to  be  binding. 

The  insured  died  at  Los  Angeles  in  California,  in  June,  1870, 
and  proofs  of  his  death  were  delivered  by  the  father  of  the  plain- 
tiff to  the  agent  of  the  company  in  August  following.  These 
proofs  showed  that  the  deceased  committed  suicide.  They  con- 
sisted of  several  affidavits  giving  the  time,  place,  and  circum- 
stances of  his  death,  and  the  record  of  the  finding  of  the  jury 
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upon  the  coroner's  inquest.  The  finding  was  that  the  deceased 
came  to  his  death  "  by  a  pistol  shot,  fired  by  a  pistol  in  his  own 
hand  through  the  heart." 

On  the  trial,  the  father  of  the  plaintiff  testified  that  he  was  the 
agent,  in  the  matter  of  these  policies,  of  his  daughter,  and  that, 
acting  in  that  capacity,  he  had  delivered  the  written  proofs  men- 
tioned to  the  agent  of  the  company  at  St.  Louis,  and  had  demanded 
payment  of  him,  and  afterwards  also  of  the  officers  of  the  company 
at  the  home  office  in  Newark,  New  Jersey  ;  that  at  neither  place 
was  any  objection  made,  either  by  the  agent  or  the  officers  of  the 
company,  to  the  form  or  fulness  of  the  proofs  of  the  death  of  the 
insured ;  that  the  agent  had  said  that  they  were  sufficient  as  to 
form  ;  but  that  at  both  places  objection  was  made  at  the  same 
time  that  the  proofs  disclosed  a  case  of  suicide,  and  on  that  ac- 
count payment  of  the  insurance  was  refused. 

The  court  allowed  the  statement  to  the  witness  as  to  the  suffi- 
ciency of  the  proofs  of  death  of  the  insured  to  be  received  as  con- 
clusive of  that  fact,  but  by  its  charge  to  the  jury  in  effect  sepa- 
rated the  admission  of  that  fact  from  its  accompanying  language, 
that  the  proofs  disclosed  a  case  of  suicide,  and  held  that  this  latter 
statement  was  of  an  independent  fact  to  be  established  by  the 
company.  In  this  particular  we  think  the  court  erred.  Every 
admission  is  to  be  taken  as  an  entirety  of  the  fact  which  makes 
for  the  one  side,  with  the  qualifications  which  limit,  modify,  or 
destroy  its  effect  on  the  other  side.  This  is  a  settled  principle 
which  has  passed  by  its  universality  into  an  axiom  of  the  law. 
Here,  the  admission  related  to  the  two  particulars  which  the 
proofs  established,  the  death  of  the  insured  and  the  manner  of 
his  death,  both  of  which  facts  appear  by  the  same  documents. 
They  showed  the  death  of  the  insured  only  as  they  showed  that 
he  had  committed  suicide,  and  all  that  the  officers  of  the  com- 
pany evidently  intended  by  their  declaration  was  that  they  were 
satisfied  with  the  proofs  of  the  one  fact  because  they  established 
the  other.  The  whole  admissions  should,  therefore,  have  been 
taken  together ;  if  it  was  sufficient  to  establish  the  death  of  the 
insured,  it  was  also  sufficient  to  show  that  the  death  was  occa- 
sioned in  such  a  manner  as  to  relieve  the  company  from  responsi- 
bility. 

But  the  court  also  erred  in  excluding  from  the  jury  the  proofs 
presented  of  the  death  of  the  insured  when  offered  by  the  com- 
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pany.  When  the  plaintiff  was  permitted  to  show  what  the  agent 
and  officers  of  the  company  admitted  the  proofs  established,  it 
was  competent  for  the  company  to  produce  the  proofs  thus  re- 
ferred to,  and  use  them  as  better  evidence  of  what  they  did  es- 
tablish. 

But  independently  of  this  position,  the  proofs  presented  were 
admissible  as  representations  on  the  part  of  the  party  for  whose 
benefit  the  policies  were  taken,  as  to  the  death  and  the  manner 
of  the  death  of  the  insured.  They  were  presented  to  the  com- 
pany in  compliance  with  the  condition  of  the  policy  requiring 
notice  and  proof  of  the  death  of  the  insured  as  preliminary  to 
the  payment  of  the  insurance  money.  They  were  intended  for 
the  action  of  the  company,  and  upon  their  truth  the  company 
had  a  right  to  rely.  Unless  corrected  for  mistake,  the  insured 
was  bound  by  them.  Good  faith  and  fair  dealing  required  that 
she  should  be  held  to  representations  dehberately  made,  until  it 
was  shown  that  the  representations  were  made  under  a  misappre- 
hension of  the  facts,  or  in  ignorance  of  material  matters  subse- 
quently ascertained. 

There  are  many  cases  which  hold  that  where  a  mistake  has 
occurred  in  the  preliminary  proofs  presented,  and  no  corrected 
statement  is  furnished  the  insurers  before  trial,  the  insured  will 
not  be  allowed  on  the  trial  to  show  that  the  facts  were  different 
from  those  stated.  The  case  of  Oamphell  r.  The  Charter  Oak 
Insurance  Company,  decided  by  the  supreme  court  of  Massachu- 
setts, 10  Allen,  213,  and  the  case  of  Irving  v.  The  Excelsior  In- 
surance Company,  decided  by  the  superior  court  of  the  city  of 
New  York,  1  Bosworth,  507,  are  both  to  this  effect.  It  is  not  nec- 
essary, however,  to  maintain  any  doctrine  as  strict  as  this  in  the 
present  case ;  and  possibly  the  rule  there  laid  down  is  properly 
applicable  only  where  the  insurers  have  been  prejudiced  in  their 
defence  by  relying  upon  the  statements  contained  in  the  proofs. 
Be  that  as  it  may,  all  that  we  now  hold  is  that  the  preliminary 
proofs  are  admissible  as  primd  facie  evidence  of  the  facts  stated 
therein  against  the  insured  and  on  behaK  of  the  company.  No 
case  has  come  under  our  observation,  other  than  the  present, 
where  the  preliminary  proofs  presented  by  the  insured  have  been 
entirely  excluded  as  evidence  when  offered  by  the  insurers,  the 
question  being  in  all  the  cases  whether  these  proofs  estopped  the 
insured  from  impeaching  the  correctness  of  their  statements,  or 
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from  qualifying  them,  or  whether  they  were  subject  to  be  ex- 
plained and  varied,  or  contradicted  on  the  trial. 

The  case  of  Oluff  v.  The  Mutual  benefit  Insurance  Company, 
in  the  supreme  court  of  Massachusetts,  99  Mass.  317,^  cited  by  the 
plaintifE,  is  far  from  sustaining  his  position.  There  the  benefi- 
ciary had  submitted,  in  connection  with  the  preliminary  proofs, 
certain  slips  cut  from  newspapers  showing  reports  that  the  in- 
sured had  died  in  known  -dftlation  of  law.  On  the  trial,  upon  the 
issue  whether  the  plaintiff  had,  ninety  days  previous  to  the  com- 
mencement of  the  suit,  furnished  the  company  sufficient  proof  of 
the  death  of  the  insured,  the  plaintiff  put  in  evidence  certain  affi- 
davits by  which  that  proof  had  been  made,  but  did  not  offer  the 
slips ;  the  latter  were  then  offered  by  the  company  and  were  ex- 
cluded, and  the  supreme  court,  in  reviewing  the  case,  held  that  the 
exclusion  was  not  a  valid  ground  of  exception  unless  it  plainly 
appeared  that  the  insurers  were  prejudiced  thereby,  and  that  they 
were  not  so  prejudiced  because  the  fact  of  death  was  otherwise 
sufficiently  shown.  "  When  an  apparent  ground  of  defence,"  said 
the  court,  "  is  disclosed  by  a  separate  and  unnecessary  narration 
of  circumstances,  and  the  proofs  required  by  the  policy  are  com- 
plete without  that  narration  and  disclosure,  it  cannot  be  said  that 
the  party  has  failed  to  comply  with  the  conditions  imposed  upon 
his  right  to  litigate  his  claim  ;  and  the  effect  of  such  disclosure  to 
defeat  the  action  must  depend  upon  the  degree  to  which  the  plain- 
tiff is  bound  by  the  statement.  If  not  sworn  to  by  the  plaintiff, 
nor  treated  by  him  in  such  manner  that  he  is  concluded  by  his 
conduct,  the  whole  question  will  be  open  to  explanation  and  proof 
upon  the  main  issue,  subject  to  the  usual  rules  of  evidence." 

In  the  present  case  the  proofs  presented  were  sworn  to  ;  they 
consisted,  as  already  stated,  of  affidavits  and  the  record  of  the 
finding  of  a  jury  under  oath.  Here,  the  narration  of  the  manner 
of  the  death  of  the  deceased  was  so  interwoven  with  the  state- 
ment of  his  death  that  the  two  things  were  inseparable.  The 
fact  that  the  proofs  were  presented  by  the  father  of  the  plaintiff 
and  not  by  the  plaintiff  herself  cannot  change  their  character. 
They  were  the  only  proofs  presented,  and  without  them  there  was 
no  attempted  compliance  with  the  condition  of  the  policies.  He 
was  the  agent  of  the  plaintiff  with  respect  to  the  policies,  in- 
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trusted  by  her  with  the  presentation  of  the  preliminary  proofs. 
Presented  in  her  name  and  by  her  agent  in  the  matter,  and  con- 
stituting the  essential  preliminary  to  her  action,  they  must  stand 
as  her  acts,  and  the  representations  made  therein  must  be  taken 
as  true  until  at  least  some  mistake  is  shown  to  have  occurred  in 
them.  As  already  said,  no  suggestion  is  made  that  these  proofs 
do  not  truly  state  the  manner  of  the  death  of  the  insured.  It 
is  sought,  however,  to  avoid  their  effect  in  favor  of  the  company 
by  taking  a  part  of  the  statement  of  its  officers  as  to  what  the 
proofs  showed,  and  rejecting  the  balance,  and  then  excluding  the 
proofs  themselves.  This  position  cannot  be  sustained  without 
manifest  injustice  to  the  company. 

The  judgment  must,  therefore,  be  reversed,  and  a  new  trial 
ordered. 


MISSOURI. 

CuNTON  0.  DuTCHEE  &  Annie  C,  Hs  wife,  vs.  Beooklyn 

LiEE  Ins.  Co. 

(2  Cent.  L.  J.  153.     Circuit  Court  of  United   States,  Missouri,   [E.  Dist.] 
September,  1874.) 

Payment  of  premivms.  —Construing  the  provision  of  the  policy  in  suit  in  the  light  of  the 
practical  construction  put  upon  similar  policies  by  the  company  ;  Held,  that  the  plaintiff 
was  entitled,  on  electing,  to  discontinue  the  payment  of  premiums  to  a  paid  up  policy, 
without  first  paying  a  note  held  by  the  company  for  part  premiums,  but  that  said  note, 
with  interest,  less  dividends,  was  to  be  deducted  from  the  amount  insured  when  the  pol- 
icy became  payable. 

Bbfoee  Hon.  John  F.  DUlon,  Circuit  Judge,  and  Hon.  Sam- 
uel Treat,  District  Judge. 

This  is  a  bUl  in  equity  against  the  company  to  enforce  the 
issue  and  delivery  to  the  plaintiff  of  a  paid  up  policy  for  f 4,000. 
On  February  29,  1868,  the  defendant  issued  its  policy  to  Mrs. 
Dutcher,  in  which,  for  the  annual  premium  of  $615.40,  for  ten 
years,  the  company  insured  the  life  of  the  husband  for  |10,000, 
"  with  participation  in  profits."  This  amount  was  payable  "  with- 
in sixty  days  after  due  notice  and  proof  of  death."  The  other 
terms  of  the  policy  appear  in  the  opinion  of  the  court.  After 
the  payment  of  four  annual  premiums,  the  plaintiffs  (Mr.  and 
Mrs.  Dutcher)  file  the  present  bill,  claiming  that  under  the  terms 
of  the  policy  they  are  entitled  to  a  paid  up  policy  for  $4,000. 
This  is  resisted  by  the  company.  The  other  necessary  facts  ap- 
pear in  the  opinion  of  the  court. 
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Krum  ^  Patrick,  for  the  plaintiffs. 

Sharp  ^  Broadhead,  for  the  company. 

Tee  AT,  J.     This  is  a  bill  filed  for  specific  performance. 

On  the  29th  of  February,  1868,  the  defendant  issued  a  non-for- 
feitable  policy.  The  sum  insured  was  110,000  ;  annual  premium 
$615.40 ;  number  of  premiums  to  be  paid,  ten  ;  term,  natural  life 
of  the  insured,  "  with  participation  in  the  profits."  Payment  of 
the  $10,000  was  to  be  mSde  within  sixty  days  after  death  and 
proof  thereof  —  "  the  balance  of  the  year's  premium  if  any,  and 
all  indebtedness  due  or  to  become  due  to  the  company,  to  be  first 
deducted  therefrom."  This  seems  to  contemplate  that  there  would 
be,  or  might  be,  a  part  of  a  year's  premium  and  other  indebted- 
ness due  at  the  death  of  the  insured. 

The  policy  further  provides  that  "  in  case  "  "  the  premium  as 
aforesaid  "  shall  not  be  paid  "  on  or  before  the  day  herein  men- 
tioned for  the  payment  thereof,  or  any  note  or  notes  which  may 
be  given  to  and  received  by  said  company  in  part  payment  of 
any  premium,  on  the  day  or  days  when  the  same  shall  become 
due,"  the  policy  shall  become  void. 

It  further  provides  that  "  the  dividend  of  profits  which  may 
become  payable  by  virtue  of  this  policy  to  the  holder  thereof  shall 
be  applied  towards  the  payment  of  the  note,  taken  for  part  pre- 
miums aforesaid,  and  that  if  this  policy  "  shall  become  void,  said 
holder  of  the  policy  "  shall  be  liable  to  pay  to  said  company  the 
amount  of  all  notes  taken  for  premiums,  which  shall  remain  un- 
paid, except  the  balance  remaining  unpaid  on  the  note  taken  for 
part  premiums  and  made  payable  at  twelve  months  from  date, 
and  that  the  said  last  mentioned  note  is  to  be  cancelled  by  said 
company  on  the  surrender  and  cancellation  of  said  policy." 

There  is  also  a  clause  absolving  the  company  from  liability  if 
the  insured  becomes  an  inebriate,  "  on  paying  to  the  holder  there- 
of ...  .  the  amount  of  all  unearned  premiums  actually  received 
thereon  up  to  the  time  of  such  payment." 

The  next  and  last  provision  is  as  follows  :  "  After  two  annual 
payments,  should  the  party  wish  to  discontinue,  (notice  to  the 
company  being  given  before  the  next  premium  becomes  due,) 
the  company  will  issue  a  paid  up  policy  for  as  many  tenths  of 
the  amount  originally  assured  as  there  have  been  annual  premi- 
ums paid  in  cash." 
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Li  this  case  the  required  notice  was  given  after  four  payments 
had  been  made,  and  a  paid  up  policy  was  demanded  for  the  pre- 
scribed four  tenths  of  the  amount  insured.  The  defendant  refused 
the  request,  unless  the  plaintiffs  would  first  pay  their  notes  for 
premiums  held  by  the  company  ;  contending  that  the  last  clause, 
cited  above,  contemplated  a  previous  payment  of  the  annual  pre- 
miums in  cash.  The  plaintiffs,  on  the  other  hand,  insist  that 
those  notes  are  mere  loans  to  them,  to  be  paid  out  of  their  share 
of  dividends,  should  their  share  equal  the  amount  of  said  notes, 
at  the  death  of  the  assured,  —  said  notes  being  a  lien  on  the  pol- 
icy for  the  sum  finally  due  thereon,  —  or,  if  that  be  not  the  true 
construction  of  the  policy,  then  the  defendant  should  issue  a  paid 
up  policy  for  $4,000,  less  the  amount  of  said  notes. 

The  terms  of  the  policy,  as  to  notes  quoted  above,  are  not  very 
clear ;  for  they  seem  to  imply  in  one  phrase  that  many  notes  for 
premiums  may  be  outstanding,  and  in  another  phrase,  that  there 
can  be  only  one  outstanding  note  of  the  kind,  and  that  for  a  part 
of  the  last  premium  due. 

The  course  of  dealing  between  the  parties,  however,  has  put 
a  practical  construction  on  the  contracts.  The  receipt  for  each 
annual  premium  paid  (as  for  the  last  in  this  case)  is  as  follows :  — 

"  Received  from  Clinton  O.  Dutcher  1615.40,  which  continues 
in  force  policy  No.  3718,  issued  by  this  company,  until  the  29th 
day  of  February,  1872,  in  accordance  with  the  terms  and  condi- 
tions of  said  policy. 

"  Old  note   returned  herewith,  the  indebtedness  being  debited 
against  the  policy $547.48 

Amount  of  premium  loaned  this  year      .    246.16  —  $793.64." 

The  original  agreement,  it  is  admitted,  was  that  of  the  $615.40 
for  the  annual  premium,  $369.24  should  be  paid  in  cash,  and 
$246.16  in  a  note  at  twelve  months  at  seven  per  cent,  interest, 
whereupon  a  receipt  for  payment  of  the  whole  premium  should 
be  given,  the  amount  of  said  note  to  be  a  permanent  loan  by  the 
company,  until  paid  by  dividends,  and  that  at  the  maturity  of 
said  note,  a  new  note,  at  the  same  rate  of  interest,  should  be 
given,  including  the  $246.16,  and  the  amount  of  the  former  note, 
less  the  dividend  applicable  to  its  payment.  This  was  the  mode 
pursued  each  year. 

It  is  further  admitted  in  this  case  that  defendant  had  always, 
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prior  to  January  20,  1871,  issued  paid  up  policies  on  demand 
■without  deducting  the  loans  on  outstanding  notes,  holding  such 
notes  as  a  lien  against  the  paid  up  policy ;  and  that  since  that 
date  the  defendant  has  uniformly  refused  to  issue  a  paid  up  pol- 
icy unless  the  holder  first  paid  the  outstanding  loans  or  notes. 

As  there  are  many  like  suits  pending  against  this  defendant 
on  somewhat  similar  policies,  issued  at  different  times,  it  may  be 
well  to  examine  them  with  reference  to  any  changes  made  by  the 
company  in  the  terms  of  its  subsequent  contracts.  Thus,  policy 
No.  6060,  issued  March,  1869,  is  the  same  as  that  with  reference 
to  which  this  suit  is  instituted,  except  that  on  the  back  thereof,  in 
print  and  writing,  the  cash  surrender  value  of  the  policy  is  stated 
for  successive  years  —  that  value  being  "  exclusive  of  the  value  of 
any  dividend,  deposits,  or  reversions  which  the  company  will  pay 
in  addition ;  "  also  that  "  the  above  amounts,  less  any  outstanding 
loans  or  notes,  will  be  paid  on  the  surrender  of  this  policy,  duly 
receipted,  within  two  months  after  being  forfeited  by  non-pay- 
ment of  premiums." 

The  policies  of  the  defendant  were  stated  from  the  first  to  be 
non-forfeitable ;  yet  they  contained  clauses  of  forfeiture,  subse- 
quently, as  above,  the  non-forfeitable  provisions  were  attempted 
to  be  defined  —  that  is,  a  surrender  cash  value  was  stated,  if  the 
policy  was  surrendered  within  two  months  after  forfeiture.  Still, 
in  the  body  of  the  poUcy  the  forfeiture  clause  for  non-payment 
of  premium  and  notes  when  due  was  retained. 

Policy  5633,  issued  in  January,  1869,  omits  the  words  "  non- 
forfeiture policy,"  and  substitutes  for  the  provision  above  quoted 
as  the  last  in  the  policy,  No,  3718  (that  in  question),  these 
words :  — 

"  On  the  surrender  of  this  policy,  while  in  force,  after  the  full 
amount  of  two  or  more  annual  premiums  have  been  paid  in  cash, 
including  the  payment  of  any  note  or  notes  given  on  account  of  pre- 
miums, the  company  will  issue  a  paid  up  policy  for  the  amount  of 
premiums  paid,  less  any  and  all  dividends  paid  on  said  policy." 

On  the  back  of  policy  (No.  5633)  was  the  same  agreement  as 
to  cash  surrender  value  as  that  indorsed  on  policy  No.  6060. 

iThe  company  had  thus  added  to  the  new  policies,  subsequent 
to  plaintiffs',  the  requirement  of  previous  payment  of  notes  given 
on  account  of  premiums ;  indicating  on  its  part  that  there  was 
previous  uncertainty  on  that  point. 
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It  thus  appears  that  the  policies  issued  by  this  company  at  the 
commencement  were  designed  to  induce  the  holders  to  understand 
that  they  included  several  distinct  provisions  favorable  to  the  in- 
sured, viz  :  — 

1st.  They  -were  non-forfeitdble.  Afterwards  they  defined,  under 
the  head  of  cash  surrender  value,  the  precise  meaning  of  their 
non-forfeitable  qualities,  and  limited  to  two  months  the  condition 
of  non-forfeiture ;  still  retaining  on  the  face  of  the  policy  their 
non-forfeiture  designation,  and  among  the  conditions,  a  forfeiture 
clause.  Such  seemingly  inconsistent  and  conflicting  provisions 
exact  a  construction  against  the  company  most  favorable  to  the 
insured. 

2d.  They  gave  to  the  insured  a  participation  in  the  profits. 
For  what  period  of  time  ?  When  he  was  insured  for  his  natural 
life,  would  not  his  participation  in  the  profits  continue  until  his 
death?  It  matters  not  that  the  annual  premiums  were  to  cease 
at  the  expiration  of  ten  years,  if  the  insurance  was  for  life.  The 
participation  in  profits  may  be  in  various  ways,  —  either  by  cor- 
responding reduction  of  premiums,  in  annual  cash  dividends,  or 
in  additions,  with  or  without  accumulations  of  interest,  to  the 
principal  sum  assured. 

3d.  The  defendant's  policies  determined  the  mode  of  partici- 
pation in  profits  when  part  payment  of  annual  premiums  was 
by  note.  At  the  time  of  the  next  annual  premium,  which  would 
be  the  same  time  the  previous  note  fell  due,  there  would  be 
credited  on  the  note  the  dividend  of  profits  to  which  it  was  en- 
titled. Then  the  balance,  together  with  the  amount  payable  by 
note  for  the  next  premium,  would  be  included  in  the  new  note, 
and  the  former  note  would  be  cancelled.  In  that  way  there  would 
be  only  one  note  outstanding.  Such  was  the  practical  construction 
given  and  assented  to ;  yet  serious  difficulties  might  have  arisen 
if  a  forfeiture  had  been  claimed ;  for  it  is  provided  that  the  holder, 
when  forfeiture  occurs,  shall  be  liable  to  pay  all  unpaid  notes 
taken  for  premium,  "except  the  balance  remaining  unpaid  on 
the  note  taken  for  part  premiums  and  made  payable  at  twelve 
months  from  date,"  and  said  last  note  is  to  be  surrendered  and 
cancelled  on  surrender  and  cancellation  of  the  policy.  If  that 
was  the  only  note  which  could,  in  the  routine  of  business,  be 
outstanding,  and  that  was  to  be  surrendered  and  cancelled,  for 
what  would  the  holder  be  liable  ?     It  would  seem  he  would  lose 
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only  the  cash  paid  on  the  premiums,  and  that  his  notes  would 
be  surrendered.  But  under  the  clause  concerning  inebriates, 
when  the  company  cancels  a  policy,  it  must  pay  back  the  amount 
of  all  unearned  premiums  actually  received.  What  is  meant 
thereby  ?  Actually  received  only  in  cash,  or  both  in  cash  and 
notes  ?  The  main  question  in  dispute  here  is,  whether  the  de- 
fendant is  bound  to  issue  a  paid  up  policy  except  when  the  annual 
payments  are  actually  paid  in  cash,  or  the  notes  given  are  also 
first  paid  in  cash.  Under  the  clause  concerning  inebriates,  the 
company  must  pay  back  the  amount  of  unearned  premiums  act- 
ually  received.  How  received  ?  In  cash  merely  ?  Certainly,  it 
cannot  be  fairly  contended  that  the  company  would  absolve  itself 
tinder  that  clause  by  returning  the  cash  payments  and  holding  the 
assured  liable  on  his  notes  for  premiums.  The  payment  of  pre- 
miums includes  both  cash  and  notes  given.  Why,  then,  should 
not  the  phrase  in  the  last  clause  as  to  annual  premiums,  paid  in 
cash,  receive  equally  as  broad  and  favorable  a  construction  ? 

4th.  The  policies  contemplated  part  payment  by  note,  and, 
indicated  how  the  notes  should  be  treated  in  connection  with  the 
profits,  and  also  how  the  sum  due  on  said  notes  should  be  met 
when  the  policy  became  payable,  viz.  :  that  the  sum  insured 
should  be  paid,  less  the  amount  due  on  the  notes. 

5th.  If  the  ten  annual  payments  had  been  made,  the  original 
policy  would  have  stood  as  a  paid  up  policy,  and  the  last  note 
would  have  been  outstanding,  payable  in  twelve  months,  by  its 
terms,  less  dividend  accrued.  Was  it  contemplated  that  it  should 
be  paid  at  the  end  of  said  twelve  months,  when  it  is  admitted 
that  the  sum  named  therein  was  to  be  a  permanent  loan  at  seven 
per  cent.,  debited  against  the  policy  ?  If  so,  what  was  the  in- 
ducement as  to  part  payment  by  note,  and  as  to  participation  in 
profits  to  be  applied  to  the  payment  of  the  note  ?  How  was  the 
participation  of  profits  to  be  thereafter  enjoyed  ? 

The  theory  of  the  plan  proposed  and  acted  on  was  a  receipt  for 
the  annual  premiums  as  for  cash,  while  actually,  cash  was  to  be 
paid  for  part,  and  a  note  was  to  be  received  as  a  cash  payment, 
for  the  balance.  Throughout  the  ten  years  no  actual  payment, 
even  of  interest  on  the  notes,  was  expected,  but  the  balance  due 
thereon  was  carried  into  a  new  note. 

Practically,  it  seems,  the  plan  offered  to  the  insured  was  found 
not  to  work  satisfactorily  to  the  company,  and  hence  it  changed 
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not  only  the  phraseology  of  its  later  policies  but  its  own  inter- 
pretation of  the  earlier  policies.  It  changed  the  last  clause  con- 
cerning paid  up  policies  for  tenths,  as  to  "  annual  premiums  paid 
in  cash,"  so  that  it  should  read,  "  including  the  payment  of  any 
note  or  notes  given,"  &c. 

Through  all  the  various  provisions  concerning  the  non-forfeit- 
ure, cash  surrender,  issuing  of  paid  up  policies  for  tenths,  the  giving 
of  notes,  the  way  those  notes  should  be  treated  on  cash  surrenders, 
or  cancellation  in  case  of  inebriates ;  in  short,  throughout  the  va- 
rious contingencies  attempted  to  be  provided  for,  the  notes  are 
treated  as  sums  to  be  accounted  for  on  the  final  payment  of  the 
policies,  and  not  before.  It  is  impossible  to  reconcile  the  various 
provisions  with  each  other,  or  with  the  manifest  theory  on  which 
the  earlier  policies  weve  based,  or  with  the  practical  construction 
given,  unless  it  is  held  that  paid  up  policies  were  to  be  issued  for 
the  tenths  named,  without  the  previous  payment  of  the  notes,  or 
the  deduction  of  them  from  the  amount  of  said  tenths.  If  de- 
ducted, what  was  to  become  of  the  participation  of  profits,  and 
what  of  the  interest  they  bore  ?  The  conclusion  is,  that  plaintiffs 
are  entitled  on  the  facts  agreed,  to  their  paid  up  policy.  The 
company  will  hold  the  notes  bearing  seven  per  cent,  interest,  and 
whatever  balance  due,  less  dividends,  there  may  be  at  the  time  of 
the  death  of  the  assured,  will  ^e  deducted  from  the  tenths  as- 
sured. 

The  defendant  agreed  that  plaintiffs  should  participate  in  the 
profits  during  the  natural  life  of  the  assured ;  that  they  should 
give  notes  for  part  of  annual  premiums  ;  that  at  the  expiration  of 
ten  annual  premiums  the  policy  should  be  considered  paid  up ; 
that  the  dividends  should  be  applied  towards  payments  of  the 
notes ;  that  the  amount  payable  at  the  death  of  the  assured  should 
be  110,000,  less  the  balance  due  on  the  final  note  given  as  above 
stated.  It  could  not  be  determined  until  the  death  what  would  be 
due  on  that  note,  for  w'hile  it  bore  seven  per  cent,  interest  annu- 
ally, it  was  subject  to  reduction  for  dividends.  It  was  uncertain 
whether  the  dividends  would  exceed  the  interest,  or  amount  to 
the  whole  note,  principal  and  interest.  Hence,  when  the  paid 
up  policies  for  tenths  were  demanded,  the  plaintiffs  were  entitled 
thereto,  without  previous  payment  of  the  notes. 

Dillon,  Circuit  Judge.  The  policy  here  in  question  is  dated 
February  29,  1868.     The  payment  of  the  premiums  was  to  be 
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made  each  year,  part  in  cash  and  part  in  a  note  for  the  amount 
of  the  premium  "loaned  by  the  company  to  the  assured,"  upon 
interest.  After  making  four  annual  payments,  the  assured  elected 
to  avail  herself  of  the  last  provision  of  the  policy,  which  is  in 
these  words :  "  After  two  annual  payments,  should  the  p'arty 
wish  to  discontinue,  the  company  will  issue  a  paid  up  policy  for 
as  many  tenths  of  the  amount  originally  assured  as  there  have 
been  annual  premiums  paid  in  cash."  The  company  holds  the 
note  of  the  assured,  given  for  previous  premiums,  less  dividends, 
for  $793.64,  drawing  seven  per  cent,  interest. 

The  assured  now  demands  a  paid  up  policy  for  |4,000,  which 
the  company  refuses  to  issue,  unless  she  will  first  pay  in  cash  her 
note  for  1793.64,  held  by  the  company.  The  assured  concedes, 
if  the  company  issues  the  policy  for  $4,000,  that  her  outstanding 
note  for  $793.64,  with  interest  to  the  death  of  the  person  whose 
life  is  assured,  less  dividends,  is,  by  the  terms  of  the  policy,  then 
to  be  deducted  from  the  $4,000. 

As  shown  by  my  brother  Treat,  the  provisions  of  the  policy 
bearing  upon  the  question  now  to  be  decided  are  far  from  being 
harmonious  or  clear.  Under  the  circumstances,  it  seems  to  me 
that  we  cannot  go  far  wrong  if  we  hold  the  company  in  the  case 
to  the  same  measure  of  liability  that  down  to  January  20,  1871, 
it  voluntarily  admitted.  It  is  peci:jjiarly  a  case,  as  it  seems  to  me, 
in  which  the  practical  construction  put  upon  the  same  kind  of  con- 
tract by  the  company  for  years  should  be  adopted  by  the  court. 

Among  the  agreed  statements  of  facts  is  the  following :  "  That 
from  the  time  the  defendant  began  business,  to  the  20th  day  of 
January,  1871,  it  was  the  course  of  business  of  the  defendant  to 
issue  paid  up  policies  to  policy  holders  on  demand,  without  deduct- 
ing the  loans  of  the  defendant  to  the  policy  holder,  and  to  hold 
the  same  as  a  lien  against  the  paid  up  policy  ;  but  on  and  after 
said  date  the  defendant  refused  to  give  a  paid  up  policy  to  any 
policy  holder  without  the  payment  first  of  any  loans  due  defendant 
by  such  policy  holder."  I  give  to  this  course  of  dealing,  a  con- 
trolling influence,  in  my  judgment,  and,  accordingly,  am  of  opinion 
that  the  plaintiffs  are  entitled,  on  the  agreed  facts,  to  a  paid  up 
policy  for  $4,000,  payable  at  the  time  and  on  the  terms  specified 
on  the  present  policy  as  here  expounded. 

Decree  accordingly. 
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Co. 

(Supreme  Court,  Connecticut,  September,  1874.) 

Effect  of  war.  — The  plaintiff's  declaration  stated  that  W.  effected  through  a  local  agent  an 
insurance  on  his  life,  in  South  Carolina,  in  the  year  1854,  with  the  defendants,  a  com- 
pany located  in  Connecticut ;  that  the  premiums  were  duly  paid  at  the  times  required  by 
the  policy,  until  the  outbreak  of  the  late  rebellion  ;  that  upon  the  close  of  the  war  tender 
was  made  of  the  back  premiums,  which  had  not  been  paid  solely  by  reason  of  the  exist- 
ence of  the  war ;  that  this  tender  was  refused  and  the  policy  declared  by  the  defendants 
to  be  forfeited  ;  that  W.  died  in  1869,  whereupon  demand  was  made  of  the  defendants  of 
the  sum  Insured,  less  the  premiums  unpaid ;  that  this  demand  was  refused ;  and  that  this 
action  upon  the  policy  was  thereupon  brought.  Meld,  on  demurrer,  that  the  defendants 
were  not  liable. 

Action  upon  a  life  policy.  The  declaration  alleged  that  here- 
tofore, to  wit :  On  the  14th  day  of  January,  A.  D.  1854,  the 
defendants  were  a  corporation  duly  incorporated  by  the  said 
State  of  Connecticut,  with  the  power,  among  others,  to  make 
contracts  upon  any  and  all  conditions  appertaining  to  or  con- 
nected with  life  risks  of  whatever  kind  or  nature ;  and  policies 
may  be  issued,  stipulated  to  be  with  or  without  participation  in 
profits,  and  allowing  said  company  to  issue  policies  of  insurance 
on  the  life  of  any  person,  expressed  to  be  for  the  benefit  of  a 
married  woman,  whether  the  same  be  effected  by  herself,  or  her 
husband,  or  by  any  other  person  on  her  behaH;  and  that  said 
polices  of  insurance  shall  enure  to  her  separate  use  and  benefit, 
and  that  of  her  or  her  husband's  children,  if  any,  as  may  be  ex- 
pressed in  said  policies. 

And  with  power,  also,  of  suing  and  being  sued,  pleading  and 
being  impleaded  by  their  corporate  name,  and  with  other  powers 
and  privileges  usually  incident  to  such  corporations. 

And  the  plaintiff  says  that  on  said  14th  day  of  January,  A.  D, 
1854,  she  was  the  lawful  wedded  wife  of  Lewis  Worthington, 
then  of  said  Greenville,  and  in  full  life,  but  since  deceased,  and 
that  she  continued  to  live  with  him  at  GreenviUe,  and  was  his 
lawful  wedded  wife  down  to  the  time  of  his  death,  which  occurred 
at  Greenville,  April  7th,  A.  D.  1869. 

And  the  plaintiff  further  says  that  the  said  Lewis  Worthing- 
ton, on  the  14th  day  of  January,  A.  D.  1854,  applied  to  the  de- 
fendants for  insurance  upon  his,  the  said  Lewis  Worthington's 
life,  for  the  term  of  his  natural  life,  and  that  afterwards,  to  wit : 
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on  said  14th  day  of  January,  A.  D.  1854,  the  defendants,  by  a 
certain  writing  or  policy  of  insurance  of  that  date,  issued  to  the 
said  Lewis  Worthington,  then  in  full  life,  signed  by  the  proper 
officers  and  agents  of  the  defendants,  for  that  purpose  duly  au- 
thorized, to  wit:  Alfred  Gill,  President,  and  James  C.  Walk- 
ley,  Secretary,  and  on  the  30th  day  of  January,  A.  D.  1854, 
countersigned  at  Greenville,  South  Carolina,  by  Thomas  B.  Rob- 
erts, agent  of  the  defendants  at  said  Greenville,  which  counter- 
signing by  the  said  Thomas  B.  Roberts  was  necessary  by  the 
terms  of  the  said  policy  of  insurance,  in  order  to  make  the  same 
operative  and  efEectual.  And  in  consideration  of  the  sum  of 
$27.60,  to  them  in  hand  paid  by  the  said  Maria  Worthington, 
the  receipt  whereof  by  them,  the  defendants,  was,  in  said  writing 
or  policy  of  insurance,  acknowledged,  and  in  consideration  of  the 
annual  premium  of  $27.60,  to  be  paid  on  or  before  the  14th  day 
of  January  in  every  year,  during  the  continuance  of  the  policy, 
the  defendants  did  assure  the  life  of  the  said  Lewis  Worthington, 
then  in  full  life,  of  Greenville,  County  of  Greenville,  State  of 
South  Carolina,  in  the  amount  of  $1,000,  for  the  term  of  his  nat- 
ural life.  And  the  defendants  in  and  by  said  policy  of  insurance 
did  promise  and  agree  to  and  with  the  assured,  the  said  Maria 
Worthington,  her  executors,  administrators,  and  assigns,  well 
and  truly  to  pay,  or  cause  to  be  paid,  the  said  sum  of  $1,000  in- 
sured, to  the  said  Maria  Worthington,  the  plaintiff,  her  execu- 
tors, administrators,  or  assigns,  for  her  sole  and  separate  use  and 
benefit,  within  ninety  days  after  due  notice  and  proof  of  the 
death  of  the  said  Lewis  Worthington.  And  in  case  of  the  death 
of  the  said  Maria  Worthington  before  the  decease  of  the  said 
Lewis  Worthington,  the  said  sum  of  $1,000  was  to  be  paid  to 
the  children  of  the  said  Lewis  Worthington,  for  their  use,  or  to 
their  guardian,  if  under  age,  within  ninety  days  after  due  notice 
and  proof  of  the  death  of  the  said  Lewis  Worthington,  which  said 
writing  or  policy  of  insurance  was  substantially  as  follows  :  — 

"  This  policy  of  insurance  witnesseth  that  the  Charter  Oak  Life 
Insurance  Company,  in  consideration  of  the  sum  of  $27.60,  to 
them  in  hand  paid  by  Maria  Worthington,  and  of  the  annual 
premium  of  $27.60,  to  be  paid  on  or  before  the  14th  day  of  Jan- 
uary in  every  year  during  the  continuance  of  this  policy,  do  as- 
sure the  life  of  Lewis  Worthington  of  Greenville,  in  the  County 
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of  Greenville,  State  of  South  Carolina,  for  the  sole  and  separate 
use  and  benefit  of  the  said  Maria  Worthington,  in  the  amount  of 
fl,000  for  the  term  of  his  natural  life. 

"  And  the  said  company  do  hereby  promise  and  agree  to  and 
with  the  said  assured,  her  executors,  administrators,  and  assigns, 
well  and  truly  to  pay,  or  cause  to  be  paid,  the  said  sum  insured 
to  the  said  assured,  her  executors,  administrators,  or  assigns,  for 
her  sole  and  separate  use  and  benefit,  within  ninety  days  after 
due  notice  and  proof  of  the  death  of  the  said  Lewis  Worthing- 
ton ;  and  in  case  of  the  death  of  the  said  Maria  Worthington 
before  the  decease  of  the  said  Lewis  Worthington,  the  amount 
of  the  said  insurance  shall  be  payable  to  his  children,  for  their 
use,  or  to  their  guardian,  if  under  age,  within  ninety  days  after 
due  notice  and  proof  of  the  death  of  the  said  Lewis  Worthington 
as  aforesaid. 

"  Provided  always,  and  it  is  hereby  declared  to  be  the  true  in- 
tent and  meaning  of  this  policy,  and  the  same  is  accepted  by  the 
assured  upon  these  express  conditions,  that  in  case  the  said  Lewis 
Worthington  shall  die  upon  the  seas,  or  shall,  without  the  con- 
sent of  this  company,  previously  obtained  and  indorsed  upon  this 
policy,  pass  beyond  the  settled  limits  of  the  United  States  (ex- 
cepting into  the  settled  limits  of  the  British  Provinces,  of  the  two 
Canadas,  Nova  Scotia,  or  New  Brunswick),  or  shall,  without 
such  previous  consent  thus  indorsed,  visit  those  parts  of  the 
United  States  which  lie  south  of  the  thirty-sixth  degree  of  north 
latitude,  between  the  first  of  June  and  the  first  of  November,  or 
shall,  without  such  previous  consent  thus  indorsed,  pass  to  or 
west  of  the  Rocky  Mountains,  or  shall,  without  such  previous 
consent  thus  indorsed,  enter  into  any  military  or  naval  service 
whatsoever,  (the  militia  not  in  actual  service  excepted,)  or  shall, 
without  such  previous  consent  thus  indorsed,  be  personally  em- 
ployed as  an  engineer  or  fireman  in  charge  of  a  steam-engine,  or 
as  conductor  or  brakeman  upon  a  railroad,  or  as  an  officer,  hand, 
or  servant  of  any  steam  vessel,  or  in  the  manufacture  or  transpor- 
tation of  gunpowder,  or  in  case  he  shall  become  so  far  intemper- 
ate as  to  impair  his  health  seriously  and  permanently,  or  induce 
delirium  tremens,  or  shall  die  by  his  own  hand,  or  in  a  duel,  or 
in  consequence  thereof,  or  by  the  hands  of  justice,  or  in  the 
known  violation  of  any  law  of  the  State,  or  of  the  United  States, 
or  of  any  government  where  he  may  be  —  this  policy  shall  be 
void,  null,  and  of  no  effect. 
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"  And  it  is  also  understood  and  agreed  to  be  the  true  intent  and 
meaning  hereof,  that  if  this  proposal,  answers,  and  declaration 
made  by  the  said  Lewis  Worthington,  and  bearing  date  the  four- 
teenth day  of  January,  1854,  and  which  are  hereby  made  part 
and  parcel  of  this  policy  as  if  fully  herein  recited,  and  upon  the 
faith  of  which  this  agreement  is  made,  shall  be  found  in  any  re- 
spect untrue,  then,  and  in  such  case,  this  policy  shall  be  null  and 
void ;  or  in  case  the  said  assured  shall  not  pay  the  said  annual 
premiums  on  or  before  the  renewal  days  hereinbefore  mentioned 
for  the  payment  thereof,  then,  and  in  every  such  case,  the  said 
company  shall  not  be  liable  to  the  payment  of  the  sum  insured,  or 
any  part  thereof,  and  this  policy  shall  cease  and  determine. 

"  And  it  is  further  agreed  that, in  every  case  where  this  policy 
shall  cease,  or  be  or  become  null  or  void,  all  payments  made 
thereon  shall  be  forfeited  to  the  said  company. 

"  In  witness  whereof,  the  said  Charter  Oak  Life  Insurance 
Company  have,  by  their  president  and  secretary,  signed  and  de- 
livered this  contract  in  the  city  of  Hartford,  this  fourteenth  day 
of  January,  one  thousand  eight  hundred  and  fifty-four,  but  the 
same  shall  not  be  binding  until  countersigned  by  Thomas  B.  Rob- 
erts, agent  at  Greenville,  S.  C.  Alpeed  Gill,  President. 

"  James  C.  Walkley,  Secretary. 

"  Countersigned  at  Greenville,  South  Carolina,  this  fourteenth 
day  of  January,  1854.  Thomas  B.  Roberts,  Agent." 

And  the  plaintiff  further  says  that  at  the  time  of  making  said 
policy,  to  wit,  on  said  14th  day  of  January,  A.  D.  1854,  the  said 
Charter  Oak  Life  Insurance  Company,  for  and  in  consideration  of 
the  sum  of  one  dollar  to  them  in  hand  duly  paid  by  the  said  Lewis 
Worthington,  the  receipt  whereof  was  by  the  defendants  then  and 
there  duly  acknowledged,  did  agree  to  permit  and  did  permit  the 
said  Lewis  Worthington  to  reside  in  the  Southern  States  south  of 
the  36th  degree  of  north  latitude,  at  all  seasons  of  the  year,  and 
to  pass  and  repass  by  sea  in  first-class  decked  vessels,  to  and  from 
any  port  in  the  United  States,  without  prejudice  to  said  policy, 
(east  of  the  Rocky  Mountains.)  And  said  agreement  was  in 
writing,  signed  by  James  C.  Walkley,  Secretary  of  said  Charter 
Oak  Life  Insurance  Company,  was  attached  to  said  original  policy 
and  became  a  part  thereof  on  said  14th  day  of  January,  A.  D. 
1854.     And  said  writing  was  substantially  as  follows  :  — 
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$1.00.  Haetfoed,  lith  January,  1854. 

Policy  No.  2,872. 

For  and  in  consideration  of  one  -^^-^  dollars,  being  nominal 
extra  premium  charged  on  the  annexed  policy,  the  assm-ed 
Lewis  Worthington  is  hereby  permitted  to  reside  in  the 
Southern  States,  south  of  the  thirty-sixth  degree  of  north 
latitude  at  all  seasons  of  the  year,  and  to  pass  and  repass  by 
sea  in  first-class  vessels  to  and  from  any  port  in  the  United 
States,  without  prejudice  to  this  policy,  (east  of  the  Rocky 
Mountains.)  James  C.  Walkley,  Secretary." 

And  the  plaintiff  says  that  after  the  making  of  said  policy  of 
insurance,  to  wit,  on  the  7th  day  of  April,  A.  t).  1869,  the  said 
Lewis  Worthington  died.  And  the  plaintiff  says  that  the  said 
Lewis  Worthington  died  at  Greenville,  in  the  county  of  Green- 
ville, State  of  South  Carolina,  where  he  had  resided  since  the 
issuing  of  the  policy,  and  not  upon  the  seas  or  in  any  of  the  terri- 
tories or  places  forbidden  him  to  travel  in  bj"^  said  policy,  or  while 
engaged  in  any  of  the  pursuits  or  avocations  forbidden  by  said 
policy  of  insurance,  and  that  after  the  making  of  said  policy  of 
insurance,  and  after  the  date  of  the  same,  the  said  Lewis  Wor- 
thington never  passed  beyond  the  settled  limits  of  the  United 
States  nor  into  those  parts  of  the  United  States  south  of  the 
36th  degree  of  north  latitude  between  the  first  of  June  and  the 
first  of  November,  except  by  the  written  permission  of  the  de- 
fendants annexed  to  said  policy  of  insurance  and  hereinbefore  set 
forth,  and  under  which  permission  the  said  Lewis  Worthington 
resided  at  said  Greenville.  Nor  did  the  said  Lewis  Worthington 
visit,  pass  to,  or  go  west  of  the  Rocky  Mountains,  nor  did  he  pass 
or  repass  by  sea  to  and  from  any  port  of  the  United  States  in  any 
other  than  in  first-class  decked  vessels,  nor  did  he  ever  enter  into 
any  military  or  naval  service  whatsoever,  nor  was  he  ever  person- 
ally employed  as  an  engineer  or  fireman  in  charge  of  a  steam-en- 
gine, or  as  conductor  or  brakeman  upon  any  railroad,  or  as  an 
officer,  hand,  or  servant  of  any  steam  vessel,  or  in  the  manufac- 
ture or  transportation  of  gunpowder.  Nor  was  he  ever  intemper- 
ate so  as  to  impair  his  health  seriously  and  permanently  or  induce 
delirium  tremens,  nor  did  he  die  by  his  own  hand  or  in  conse- 
quence of  or  in  a  duel,  or  by  the  hand  of  justice,  or  in  the  known 
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violation  of  any  law  of  these  states,  or  of  the  United  States,  or  of 
any  other  government,  province,  or  country. 

And  the  plaintiEE  says  that  the  proposals,  answers,  and  declara- 
tions mentioned  in  said  policy  of  insurance,  upon  the  faith  of 
which  said  pohcy  of  insurance  was  made,  were  true  in  every  re- 
spect ;  and  that  the  said  Lewis  Worthington  while  in  full  life  had 
well  and  truly  paid  the  aforesaid  annual  premiums  to  the  defend- 
ants on  or  before  the  several  days  hereinbefore  mentioned  for  the 
payment  thereof  except  as  hereinafter  set  forth. 

And  the  plaintiff  says  that  the  said  Lewis  Worthington  paid 
the  aforesaid  annual  premium  to  T.  B.  Roberts,  agent  of  the  de- 
fendants at  said  Greenville,  in  each  and  every  year  after  the 
making  of  said  policy,  and  at  the  time  specified  in  said  policy  for 
said  payment  to  be  made,  down  to  and  including  the  payment  of 
January  14,  1859.  That  before  the  next  payment  became  due, 
to  wit,  on  or  about  the  1st  day  of  January,  A.  D.  1860,  the  de- 
fendants withdrew  their  agent  from  that  locality  and  from  the 
State  of  South  CaroUna,  and  notified  the  said  Lewis  Worthington 
that  his  policy  had  been  placed  on  their  home  or  oSa.ce  list  for 
renewal,  and  that  thereafter  they  should  send  him  notice  duly  and 
regularly  of  the  time  when  the  annual  premium  became  due,  &c. 
That  he  did  receive  notice  from  the  defendants  of  the  time  when 
the  payments  for  1860  and  1861  became  due,  and  that  he  did 
remit  to  the  defendants  at  Hartford,  the  said  annual  premium 
due  January  14,  1860,  and  January  14,  1861,  which  payments 
kept  said  policy  in  full  force  down  to  January  14,  1862.  And 
the  plaintiff  says,  that  after  the  notice  of  the  time  for  the  pay- 
ment due  January  14, 1861,  the  defendants  never  notified  the 
said  Lewis  Worthington  that  any  payment  or  annual  premium 
was  due  on  said  policy.  And  the  plaintiff  says  that  although  the 
said  Lewis  Worthington  did  not  receive  any  notice  as  aforesaid, 
yet  he  was  on  the  14th  day  of  January,  A.  D.  1862,  and  on  every 
14th  of  January  thereafter,  during  his  lifetime,  ready  and  willing 
to  pay  the  several  annual  premiums  specified  in  said  pohcy  to  be 
paid  in  each  year  as  the  same  respectively  became  due  and  pay- 
able ;  but  that  he  did  not,  on  said  14th  day  of  January,  A.  T>.  1862, 
pay  the  annual  premium  then  due  by  the  terms  of  the  policy,  nor 
did  he  pay  the  annual  premium  for  the  years  1863,  1864,  1865, 
1866,  nor  for  any  of  the  years  down  to  his  death.  That  he  did 
not  pay  the  annual  premium  for  the  years  1862, 1863,  1864,  and 
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1865,  because  the  then  existing  insurrection  and  rebellion  against 
the  government  of  the  United  States  had  interrupted  and  pre- 
vented all  lawful  intercourse  by  mail  or  otherwise  between  said 
Greenville,  where  the  said  Lewis  Worthington  then  resided,  and 
the  city  of  Hartford,  where  the  defendants,  the  said  Charter  Oak 
Life  Insurance  Company,  had  its  office  and  place  of  business. 
And  the  plaintiff  says,  that  on  the  16th  day  of  August,  A.  D.  1861, 
under  the  authority  of  the  act  of  Congress  of  July  13,  1861,  the 
President  of  the  United  States  by  proclamation  declared  that  the 
inhabitants  of  the  State  of  South  Carolina  were  in  a  state  of  in- 
surrection against  the  United  States  ;  that  all  commercial  inter- 
course between  the  State  of  South  Carolina  and  the  inhabitants 
thereof,  and  the  citizens  of  other  states,  was,  and  would  remain 
unlawful  until  such  insurrection  should  have  ceased,  or  been  sup- 
pressed, and  that  all  goods,  chattels,  wares,  and  merchandise  com- 
ing from  the  said  State  of  South  Carolina  into  other  parts  of  the 
United  States  without  the  special  license  and  permission  of  the 
President,  would  be  forfeited  to  the  United  States  ;  that  such  re- 
strictions, prohibitions,  and  liabilities  to  forfeiture  continued  until 
May  22,  1865,  nor  was  the  town  or  county  of  Greenville  or  the 
State  of  South  Carolina  within  the  exceptions  mentioned  in  said 
proclamation.  And  the  plaintiff  says,  that  the  said  Lewis  Wor- 
thington did  not  in  any  way  participate  or  engage  in  said  rebellion 
and  insurrection  against  the  United  States.  That  soon  after  the 
removal  of  the  prohibition  of  intercourse  and  the  cessation  of  hos- 
tilities, in  the  year  1865,  the  said  Lewis  Worthington  applied  to 
the  defendants  at  Hartford  to  ascertain  the  amount  of  back  pre- 
miums on  said  policy,  and  which,  for  the  reasons  hereinbefore 
stated,  had  remained  unpaid,  and  at  the  same  time  offered  to 
pay  the  said  back  premiums  to  the  defendants,  together  with  in- 
terest thereon,  and  offered  to  do  whatever  he  was  bound  to  do  for 
the  preservation  or  restitution  of  said  policy  and  of  his  rights 
under  the  same.  But  the  defendants  refused  to  entertain  such 
proposal,  or  to  accept  said  offer,  and  denied  that  said  policy  was 
in  force.  And  the  plaintiff  says,  that  the  said  Lewis  Worthington 
was  ready  and  willing  to  pay  all  of  said  back  premiums  and  also 
the  annual  premiums  that  accrued  on  said  policy,  afterwards  and 
at  the  time  they  respectively  became  due,  down  to  the  time  of  his 
death,  April  7, 1869.  But  although  the  said  Lewis  Worthington 
was  at  all  times  ready  to  pay  all  of  said  premiums,  and  several 
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times  offered  to  do  so  after  May,  1865,  yet  the  defendants  refused 
to  receive  said  premiums,  or  any  part  thereof,  and  finally  neg- 
lected to  answer  the  letters  of  the  said  Lewis  Worthington,  and 
dropped  all  communication  with  him.  And  the  plaintiff  says, 
that  after  such  refusal  to  accept  said  premiums  as  aforesaid,  to 
■wit :  on  the  7th  day  of  April,  A.  T>.  1869,  the  said  Lewis  Wor- 
thington died  at  Greenville,  in  the  State  of  South  Carolina  ;  that 
soon  after  his  death  the  plaintiff  applied  to  the  defendants  for  the 
amount  of  the  insurance  named  in  said  policy,  less  the  back  pre- 
miums and  interest  thereon,  which  they  declined  to  pay.  And 
the  plaintiff  says,  that  afterwards,  to  wit :  on  or  about  the  ISth 
day  of  December,  A.  D.  1872,  she  applied  to  the  defendants  for 
the  amount  of  said  insurance,  and  offered  proofs  of  death  of  the 
said  Lewis  Worthington  in  due  form,  which  proofs  the  defendants 
received,  but  refused  to  pay  the  amount  of  said  policy,  less  the 
back  premiums  and  interest  thereon,  or  any  part  thereof. 

And  the  plaintiff  says,  that  after  the  death  of  the  said  Lewis 
Worthington,  to  wit :  on  the  20th  day  of  February,  A.  D.  1873, 
the  plaintiff,  by  her  attorney,  applied  to  defendants  at  Hartford, 
and  demanded  the  sum.  of  $1,000,  being  the  amount  of  said  pol- 
icy, and  offered  to  deduct  the  amount  of  unpaid  premiums  and 
the  interest  thereon,  and  offered  to  make  any  other  deduction, 
proper  for  the  plaintiff  to  make,  from  the  amount  of  said  policy, 
by  reason  of  the  non-payment  of  said  annual  premiums  since  Jan- 
uary 14,  1861,  and  offered  to  wait  for  the  payment  of  said  sum  of 
$1,000,  less  the  above  deductions,  the  ninety  days  after  said  no- 
tice and  offer  of  proof  of  death,  being  the  time  specified  in  said 
policy  of  insurance  for  the  payment  of  the  amount  named  in  said 
policy,  to  wit :  the  sum  of  $1,000  so  by  them  the  defendants, 
promised  to  be  paid  as  aforesaid  by  virtue  of  said  writing  or  pol- 
icy of  insurance.  But  the  defendants  refused  to  pay  said  sum  of 
$1,000,  or  any  part  thereof,  or  the  surrender  value  of  said  policy, 
and  refused  to  pay  any  part  of  the  amount  of  said  policy  on  said 
20th  day  of  February,  A.  D.  1873,  and  declared  that  they  would 
not  pay  any  part  of  said  policy,  either  on  said  20th  of  February, 
A.  D.  1873,  or  at  the  expiration  of  ninety  days,  as  specified  in  the 
said  policy  of  insurance. 

And  the  plaintiff  says,  that  the  said  Lewis  Worthington,  in  his 
lifetime,  and  the  plaintiff  hitherto  since  the  death  of  the  said 
Lewis  Worthington,  and  at  all  times  and  in  all  things  have  ob- 
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served,  kept,  and  fulfilled  all  and  singular,  the  articles,  stipula- 
tions, conditions,  matters,  and  things,  which  are  imposed  on  them, 
or  either  of  them,  by  the  terms  of  said  policy  of  insurance  and  the 
conditions  making  part  thereof,  except  so  far  as  they  have  been 
prevented  from  performing  said  conditions  specified  for  them  to 
perform,  and  growing  out  of  said  policy  of  insurance,  for  the 
reasons  hereinbefore  set  forth. 

But  the  plaintiff  says  that  the  defendants,  their  promises  afore- 
said not  regarding,  have  never  performed  the  same,  and  have 
never  paid  said  sum  of  |1,000  to  the  plaintiff,  nor  any  part 
thereof,  though  often  requested  and  demanded,  and  particularly 
on  the  20th  day  of  February,  A.  T>.  1873,  all  of  which  is  to  the 
damage  of  the  plaintiff  the  sum  of  $2,000,  and  for  the  recovery  of 
which,  with  just  costs,  this  suit  is  brought. 

The  defendants  demurred,  alleging  that  the  plaintiff's  dec- 
laration and  the  matters  therein  contained  were  insufficient  in 
law. 

Judgment  reserved  by  the  superior  court  for  the  advice  of  the 
supreme  court  of  errors. 

John  R.  Buck,  for  plaintiff. 

S.  M.  ^  H.  S.  Barbour,  for  defendants. 

Cabpentbr,  J.,  delivered  the  opinion  of  the  court.  This  is 
an  action  on  a  policy  of  life  insurance.  The  declaration  sets  out 
the  policy,  alleges  the  payment  of  the  annual  premium  up  to  Jan- 
uary 14,  1862,  the  non-payment,  and  an  excuse  for  non-pay- 
ment for  that  and  the  succeeding  years,  the  death  of  the  insured, 
proofs  of  death,  and  a  refusal  to  pay.  To  the  declaration  there 
is  a  demurrer.  The  sufficiency  of  the  declaration  depends  upon 
the  legal  effect  of  the  non-payment  of  the  premiums,  considered 
with  reference  to  the  facts  alleged  as  an  excuse. 

A  contract  of  life  insurance  is  a  peculiar  contract.  It  has  no 
parallel  and  few  analogies  in  all  the  business  transactions  of  life. 
An  ordinary  life  policy,  like  the  one  in  suit,  requiring  the  pay- 
ment of  annual  premiums,  consists  of  two  parts,  and  is  divisible. 
The  applicant,  upon  the  payment  of  the  first  premium,  effects  an 
insurance  upon  his  life  for  one  year,  and  purchases  a  right  to  con- 
tinue that  insurance  from  year  to  year,  during  life,  at  the  same 
rate.  Whether  he  will  continue  it  or  not  is  optional  with  him. 
The  premium  for  the  first  year  pays  for  the  risk  during  that  year, 
and  for  the  right  to  subsequent  insurance.     The  rate  of  insurance 
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for  a  single  year  is  less  than  the  annual  premiums  on  a  life  policy. 
The  difference,  continued,  as  it  is  supposed  it  will  be,  from  year 
to  year  through  life,  may  be  regarded  as  the  consideration  for  the 
right  to  continue  the  insurance. 

As  the  time  for  which  the  party  was  insured  by  the  actual  pay- 
ment of  premiums  had  expired  before  his  death,  the  case  turns 
entirely  upon  the  second  part  of  the  contract.  In  respect  to  that, 
what  relation  did  the  contacting  parties  sustain  to  each  other  ? 
The  defendants,  for  a  valuable  consideration,  made  an  irrevocable 
proposition  to  insure  the  applicant  during  life,  upon,  certain  terms 
and  conditions.  He  was  at  liberty  to  accept  or  reject  the  proposi- 
tion. If  he  accepted,  he  was  to  comply  with  the  condition  and 
pay  the  premium  on  or  before  a  given  day.  If  he  neglected  to 
pay  within  the  time  limited,  according  to  the  letter  of  the  con- 
tract, he  virtually  rejected  the  proposition,  and  the  contract  was 
at  an  end. 

In  terms,  the  contract  is  a  very  simple  one.  The  defendants, 
in  effect,  say  to  the  other  party,  "  Pay  at  the  time  stipulated  and 
you  are  insured  ;  omit  such  payment  and  our  proposition  is  with- 
drawn, and  your  right  to  insure  is  extinguished."  It  is  impossi- 
ble to  put  any  other  construction  upon  it.  There  is  no  room  for 
doubt  or  uncertainty.  The  payment  required  is  in  no  sense  con- 
ditional. The  proposition  is  not,  pay  if  convenient ;  pay  unless 
sudden  sickness  prevents ;  pay  unless  some  unexpected  turn  of 
fortune  deprives  you  of  the  means  of  paying  ;  pay  unless  the  act 
of  God  or  the  law  intervenes  to  prevent  payment ;  but  absolute 
payment  is  required.  To  make  it  still  clearer,  the  proposition  is 
not,  if  poverty,  sickness,  accident,  or  the  law  prevents  payment, 
you  shall  be  insured  the  same  as  if  you  had  paid.  None  of  these 
risks  were  taken  by  the  defendants ;  they  were  all  taken  by  the 
insured.  Every  word  of  the  instrument,  embodying  the  agree- 
ment of  the  parties,  is  consistent  with  this  view  of  the  contract, 
and  the  whole  instrument,  when  fairly  considered,  is  inconsistent 
with  any  other  view  of  it.  It  would  seem  that  this  analysis  of 
the  contract  would  of  itself  be  a  sufficient  answer  to  the  plaintiff's 
claim. 

But  courts  of  high  standing,  both  of  our  sister  states  and  of  the 
United  States,  have  viewed  these  contracts  differently,  and  have 
come  to  a  different  result.  They  vary  somewhat,  however,  in  the 
reasons  for  their  conclusions. 
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The  case  of  Hillyard  v.  New  Jersey  Mutual  Benefit  Life  In- 
surance Company,  35  N.  J.  415,^  interpolates  in  the  contract  a 
provision,  that  if  the  law  rendered  the  payment  of  the  premiums 
impossible  at  the  time,  the  insured  was  excused  from  paying,  and 
might  save  the  insurance  by  paying  it  subsequently. 

In  Ramilton  v.  Mutual  Life  Insurance  Company,  9  Blatchford, 
234,^  one  reason  given,  among  others,  is,  that  the  contract  im- 
ported an  agreement  by  the  company  to  keep  an  agent  in  the 
state  where  the  insured  resided  —  one  of  the  seceding  states  — 
during  the  war ;  and  that  the  withdrawal  of  that  agency  was  a 
wrongful  act,  which  excused  the  insured  from  paying,  and  saved 
the  insurance. 

In  the  case  of  Manhattan  Life  Insurance  Company  v.  Warwick, 
20  Gratt.  614,^  importance  is  attached  to  the  local  law  of  Vir- 
ginia, which,  as  is  held,  required  the  company  to  keep  an  agent 
in  that  State  during  the  war,  to  whom  premiums  could  be  paid, 
and  that  payment  to  him  in  one  instance,  although  not  strictly  in 
the  mode  prescribed  in  the  contract,  and  in  another  instance  a 
tender  of  payment  during  the  war,  and  after  the  authority  of  the 
agent  had  been,  in  form  at  least,  revoked,  operated  to  keep  the 
policy  alive. 

■  In  the  case  of  Clapton  v.  The  New  York  Life  Insurance  Com- 
pany, 7  Bush,  179,*  stress  is  laid  upon  the  hardship  of  the  case 
if  the  forfeiture  is  enforced. 

We  do  not  attempt  to  give  all  the  points  considered,  nor  even 
the  substance  of  the  argument ;  for  in  all  the  cases  the  whole 
question  is  elaborately  discussed.  Other  points,  however,  and 
some  of  the  arguments  wiU  be  more  fully  noticed  as  we  proceed. 
A  due  regard  to  these  various  decisions,  and  others  of  like  import, 
requires  us  to  examine  with  care  the  law  bearing  upon  this  case. 

1.  It  will  be  seen  from  what  has  already  been  said,  that  we  re- 
gard the  payment  of  the  premiums  as  a  condition  precedent  to 
any  subsequent  liability  on  the  part  of  the  defendants.  If  this 
had  been  an  absolute  contract  by  the  insured  to  pay  a  sum  of 
money  by  a  given  time,  neither  accident,  inevitable  necessity,  nor 
the  act  of  God  would  excuse  a  non-performance.  But  if  pay- 
ment was  unlawful,  that  would  be  an  excuse.     School  District 


1  Ante,  vol.  3,  p.  661.  "  lb.  p.  787. 

»  Ante,  vol.  2,  p.  168.  *  lb.  p.  709. 
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No.  1  V.  Dauchy,  25  Conn.  530.  But  that  doctrine  has  no  ap- 
plication to  a  case  where  it  is  at  the  option  of  the  party  to  do  or 
not  to  do  the  thing  contemplated.  He  has  a  perfect  right  to  do 
it,  or  not  to  do  it.  He  needs  no  excuse,  whatever  his  action  may- 
be. The  question  is,  if  he  omits  to  perform,  from  any  cause 
whatever,  does  he  thereby  obligate  the  other  party  precisely  as 
he  would  if  he  had  performed  ?  The  answer  to  this  question 
must  be  found  in  the  contt-act  itself.  By  a  reference  to  it,  it  will 
be  seen  that  there  is  nothing  in  it  which  gives  the  slightest  indi- 
cation that  such  was  the  intention  of  the  parties,  and  there  is  no 
legal  ground  on  which  we  can  interpolate  in  the  contract  such  a 
provision.  We  venture  to  say  that  no  precedent  can  be  found  for 
such  action  by  a  court  of  justice,  prior  to  some  of  the  recent  de- 
cisions upon  this  subject.  If  any  such  exist  they  have  escaped 
our  notice.  We  cannot,  therefore,  accept  as  sound  the  doctrine 
that  the  existence  of  the  war,  making  it  illegal  to  pay  the  pre- 
miums, saved  the  rights  of  the  party  and  kept  the  policy  in  force. 
2.  The  ground  taken,  that  the  late  civil  war  was  such  an  ex- 
traordinary event,  and  so  entirely  unlooked  for,  that  it  will  be  pre- 
sumed that  it  was  not  contemplated  by  the  parties,  and  therefore 
the  law  will  imply  a  qualification  of  the  conditions  in  case  of  war, 
is  hardly  tenable.  In  the  first  place,  the  policy  itself  provides 
that  the  insured  shall  not,  without  the  previous  consent  of  the 
company,  "  enter  into  any  military  or  naval  service  whatsoever 
(the  militia  not  in  actual  service  excepted)."  So  that,  in  this 
case,  war  was  in  the  minds  of  the  parties,  and  therefore  there 
.  would  seem  to  be  no  room  for  the  supposed  presumption.  On 
the  contrary,  the  fact  that  war  is  clearly  referred  to  shows  that 
the  parties  contemplated  a  state  of  war  as  possible  ;  and  the  fact 
that  the  qualification  contended  for  is  not  inserted  affords  some 
ground  for  presuming  that  the  parties  did  not  intend  such  a 
qualification.  , 

But  aside  from  this,  —  assuming  that  the  possibility  of  a  war 
between  the  sections  was  not  contemplated  by  the  parties,  —  is  it 
clear  that  the  law  will  imply  the  modification  of  the  contract 
contended  for  ?  In  the  case  of  written  contracts,  the  law  will 
imply  nothing  except  what  may  fairly  be  presumed  to  have  been 
intended  by  the  parties.  Hence,  if  an  unlawful  act  is  embraced 
in  general  words  used  in  a  contract,  the  law  will  presume  that  the 
parties  did  not  intend  it,  and  will  imply  an  exception.    A  case  in 
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one  of  the  English  reports  affords  an  illustration.  A  contract  of 
marine  insurance  insured  against  capture.  The  vessel  was  cap- 
tured by  the  government  of  the  insurer.  It  "was  held  that  the 
capture,  although  within  the  letter  of  the  contract,  was  not  within 
its  true  meaning,  on  the  ground  that  an  express  contract  insuring 
against  such  capture  would  be  void  as  against  the  policy  of  the 
government,  and  therefore  the  law  presumed  that  the  parties  in- 
tended that  such  a  capture  should  be  excepted. 

But  what  reason  is  there  for  presuming  an  exception  in  the 
present  case  ?  It  cannot  be  presumed  from  the  mere  fact  that 
the  act  to  be  done,  which  was  lawful  when  the  contract  was  en- 
tered into,  had  unexpectedly  become  unlawful.  That  may  have 
been  a  good  reason  why  the  insured,  in  exercising  his  right  of 
election,  should  elect  not  to  pay  the  premiums ;  but  it  certainly 
affords  no  ground  for  presuming  that  the  parties  intended  in  such 
a  case  that  he  should  have  all  the  advantages  of  an  actual  pay- 
ment. 

The  business  of  life  insurance  has  grown  to  immense  propor- 
tions in  the  last  fifty  years.  During  that  time  it  has  engaged  the 
attention  of  many  of  the  best  minds  in  this  country  and  in  Eu- 
rope. It  has  been  studied  from  every  possible  stand-point,  and 
considered  with  reference  to  every  possible  vicissitude  in  human 
affairs,  including  a  state  of  war  as  well  as  peace.  Every  element 
that  enters  into  the  chances  of  human  life,  and  that  affects  the 
risk  assumed,  has  been  well  considered  and  reconsidered,  and  the 
policies  of  all  well  regulated  companies  have  been  prepared  with 
great  care,  with  a  view  to  express  clearly  the  precise  intention  of 
the  parties,  and  to  guard  the  rights  of  all  concerned.  With  all 
the  light  that  experience  and  thought  have  thrown  on  this  sub- 
ject, it  never  has  occurred  to  any  one  connected  with  the  busi- 
ness, so  far  as  we  know  or  believe,  that  a  clause  of  this  kind  was 
needed  to  protect  the  rights  of  any  one.  On  the  contrary,  we 
venture  to  assert  that  a  life  insurance  policy  containing  a  pro- 
vision that  in  case  of  war  between  the  government  of  the  insured 
and  the  government  of  the  insurer,  the  poHcy  should  be  contin-  ^ 
ued  in  force  during  the  war,  without  the  payment  of  the  pre- 
miums, would  be  unprecedented  in  the  history  of  life  insurance  ; 
and  if  a  court  of  justice  construe  the  contract  as  meaning  that, 
they  impute  to  the  parties  a  meaning  which  they  did  not  intend  ; 
for  it  cannot  be  presumed  that  any  company,  managed  by  intelli- 
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gent  men,  would  knowingly  and  understandingly  make  such  a 
contract. 

3.  In  two  of  the  cases  referred  to,  the  decision  rests,,  in  part, 
upon  an  interpretation  of  the  contract,  which  injects  into  it  a 
provision  binding  the  company  always  to  keep  an  agent  in  the 
state  in  which  the  insured  resided,  with  authority  to  receive  the 
annual  premiums,  and  that  the  withdrawal  of  the  agency  was  a 
breach  of  the  contract  by*the  company,  which  estopped  the  com- 
pany from  setting  up  the  non-payment  of  the  premiums  as  a  de- 
fence. It  is  not  pretended  that  the  policy  itself  contains  any  lan- 
guage that  will  bear  such  a  construction ;  but  the  obligation  .is 
inferred,  partly  from  the  circumstances  under  which  the  contract 
was  entered  into,  and  partly  from  the  law  of  the  state  in  which 
the  contract  was  made,  requiring  all  foreign  companies  doing 
business  in  the  state  to  keep  an  agent  there  to  iile  certain  sworn 
statements  in  public  offices,  &c.,  and  accept  service  of  process 
against  the  company. 

So  far  as  the  present  case  is  concerned,  we  might  dismiss  this 
point  with  a  simple  allusion  to  the  fact  that  the  law  of  South 
Carolina  is  not  made  a  part  of  this  case;  and  that  so  far  as  the 
inference  is  one  of  fact  it  hardly  falls  within  the  province  of  this 
court.  But  we  choose  not  to  rest  our  decision  upon  any  narrow 
or  technical  ground. 

We  shall,  therefore,  assume  that  the  laws  of  South  Carolina  in 
this  respect  are  substantially  like  the  laws  of  Alabama  and  Vir- 
ginia, and  treat  it  simply  as  a  question  as  to  the  proper  construc- 
tion of  a  written  instrument,  taking  into  consideration  the  local 
law  and  the  circumstances  attending  the  case.  The  obligation 
inferred  is  hardly  a  proper  subject  of  legal  inference.  Whether 
the  premiums  should  be  paid  in  South  Carolina  or  Connecticut, 
was  a  matter  of  indifference  to  the  law.  To  justify  a  court  of 
justice  in  drawing  such  an  inference,  the  circumstances  should  be 
very  strong.  In  this  case  they  seem  to  be  rather  weak.  The 
fact  that  the  contract  was  made  with,  and  the  premiums  paid  to, 
4  an  agent  of  the  company  in  South  Carolina,  coupled  with  the 
fact  that  the  insured,  with  the  knowledge  and  consent  of  the 
company,  always  resided  there,  affords  very  slight  grounds  for 
presuming  that  the  parties  contracted  that  the  defendants  should 
always,  and  under  all  circumstances,  during  the  life  of  the  policy, 
keep  an  agent  there  for  that  purpose.     On  the  other  hand,  the 
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fact  that  the  parties  contracted  expressly  in  reference  to  the  time 
of  payment,  and  the  receipt  to  be  given  therefor,  and  were 
silent  in  respect  to  the  place  of  payment,  affords  some  presump- 
tion that  they  intended  to  leave  that  matter  to  be  regulated  by 
their  mutual  convenience.  To  us,  the  latter  presumption  seems 
much'stronger  than  the  former. 

The  principal  if  not  the  only  provision  in  the  statute,  which 
bears  upon  the  question,  is  that  which  requires  a  sworn  statement 
of  the  gross  premiums  received  for  insurance  by  the  company  at 
the  agency  during  the  preceding  year  to  be  annually  deposited 
with  the  assessor.  This  was  undoubtedly  for  the  purposes  of 
taxation ;  and  is  some  indication  that  the  legislature  intended 
that  the  premiums  paid  by  citizens  of  the  State  should  be  paid 
through  the  agency,  that  they  might  be  reached  for  that  purpose. 
If  the  legislature  intended  that,  it  is  a  little  surprising  that  they 
did  not  express  that  intention  in  plain  language,  instead  of  leav- 
ing it  to  be  implied  from  language  which  may,  with  equal  pro- 
priety, bear  another  construction,  and  be  operative  without  re- 
sorting to  the  implication.  This  and  other  requirements  of  the 
statute  were  only  operative  in  case  the  defendants  chose  to  trans- 
act business  in  the  State,  and  only  so  long  as  they  continued  to 
do  so.  There  is  nothing  which,  even  by  implication,  requires 
them  to  begin  business,  and  there  is  not  enough  to  justify  the  in- 
ference that  they  intended  to  compel  the  continuance  of  business 
when  once  begun.  Taking  the  statute  and  the  circumstances  to- 
gether, the  interpolation  of  such  a  provision  in  the  policy  seems 
more  like  the  creation  than  the  construction  of  a  contract. 

But  let  us  test  this  interpretation  by  its  fruits.  The  agency  is 
continued  during  the  war  that  the  policy  holder  may  there  pay 
his  premiums  from  year  to  year.  The  moment  the  agent  re- 
ceives it,  it  is  subject  to  the  confiscation  act,  and  immediately 
finds  its  way  into  the  Confederate  treasury.  This  is  conceded ; 
and  the  learned  judge,  in  Hamilton  v.  Mutual  Life  Msurance 
Company  of  New  York,  attempts  to  evade  the  force  of  it  by  sug- 
gesting, on  page  256,  that  the  insured  "  could  have  tendered  the 
premium,  and  the  agent  could  have  refused  to  receive  it  because 
he  could  not  remit  it,  and  because  it  would  be  confiscated."  In 
that  event,  we  apprehend  that  a  shrewd  and  sagacious  govern- 
ment would  not  have  been  long  in  discovering  that  the  insured 
held  funds  belonging  to  a  Northern  institution  ;  and  vigilant  col- 
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lectors  would  soon  have  destroyed  all  hope  that  he  could  keep 
them  for  the  benefit  of  the  creditor  until  after  the  termination  of 
the  war.  If  the  Confederate  government  had  determined  to  de- 
vise a  plan  by  which  they  could  draw  funds  from  the  loyal  people 
of  the  North  to  aid  in  carrying  on  the  rebellion,  they  could 
hardly  have  devised  a  more  ingenious  or  more  successful  one  than 
this.  The  success  and  magnitude  of  such  a  scheme  will  be  ap- 
parent when  we  consider  that  probably  every  life  insurance  com- 
pany in  the  country  had  agencies  in  the  seceding  states  ;  and  that 
the  number  of  policy  holders  was  so  large  as  to  justify  the  belief 
that  the  flow  of  money  through  this  channel  into  the  treasury  of 
the  confederacy  would  have  been  constant  and  unremitting.  And 
then,  to  trace  results  still  further,  after  the  termination  of  the 
war,  and  the  policy  holders  have  paid  to  the  rebel  government 
the  premiums  for  four  successive  years,  suits  are  brought  on  the 
policies,  and  courts  of  justice  are  gravely  asked  to  hold  the  com- 
panies liable,  and  that  too  without  any  abatement  on  account  of 
the  premiums  which  the  companies  did  not  receive.  Such  are 
some  of  the  consequences  to  which  this  argument  inevitably 
leads. 

But  again  ;  let  us  briefly  consider  the  effect  of  the  war  upon 
such  a  contract  as  is  here  contemplated.  It  is  now  supposed  to 
be  a  contract  containing  mutual  obligations.  The  defendants 
undertook  to  keep  an  agency  in  South  Carolina,  and  the  insured, 
if  he  would  continue  his  policy,  undertook  to  pay  his  premiums 
at  such  agency.  It  must  be  remembered  that  the  obligation  to 
keep  an  agency  is  inferred  partly  from  the  previous  course  of 
business,  and  if  it  exists  at  all,  it  obliges  them  to  continue  the 
agency  during  the  war  substantially  as  before.  It  must  also  be 
borne  in  mind  that  it  is  not  a  rule  for  an  isolated  case,  but  it  is 
applicable  to  all  life  insurance  companies,  and  all  their  agents, 
and  to  every  policy  in  the  seceding  states.  In  theory,  and  before 
the  war 'such  it  was  in  fact ;  the  business  of  the  agency  is  to  ne- 
gotiate and  secure  new  policies  and  receive  premiums  as  they 
become  due  on  outstanding  policies.  The  agents  are  required  to 
report  their  proceedings,  and  make  remittances  at  short  intervals 
to  their  Northern  •  principals  and  receive  instructions  from  them. 
Practically  the  whole  business  of  the  agency  is  interrupted  and 
destroyed,  and  the  agent  is  reduced  to  a  mere  figure-head  with- 
out duties  or  powers,  to  whom  each  policy  holder  may  annually 
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go  through  with  the  form  of  tendering  his  premium.  Every  pos- 
sible advantage  to  the  company  from  the  agency  is  destroyed, 
and  the  agency,  which  is  judicially  required,  is  radically  and  es- 
sentially different  from  anything  which  either  party  ever  contem- 
plated. Is  that  just  ?  Is  it  not  much  more  reasonable  to  hold, 
and  does  it  require  any  argument  to  show,  that  such  a  contract  is 
entirely  abrogated  by  the  war  ?  Every  argument  and  every 
reason  that  can  be  urged  for  the  abolition  of  a  contract  of  part- 
nership or  of  affreightment  applies  equally  well  to  such  a  con- 
tract as  this.  It  becomes  a  contract  of  continuing  performance 
in  the  strictest  sense. 

4.  But  it  is  said  that  the  non-performance  of  a  contract  will 
always  be  excused  when  the  intervention  of  the  law  forbids  one 
party  from  performing  and  the  other  party  from  receiving  per- 
formance. This  is  doubtless  a  sound  proposition.  But  the  diffi- 
culty is,  it  does  not  aid  the  plaintiff.  The  real  question  is,  not 
whether  the  party  is  excused  from  performing,  but  what  are  the 
consequences  of  not  performing  ?  In  one  of  the  cases  the  court 
says :  "  Their  "  (the  defendants)  "  inability  to  receive  the  pre- 
mium when  due  amounted  to  the  same  thing  as  if  said  premiums 
had  been  actually  tendered  and  the  defendants  had  refused  to 
receive  them."  With  all  deference  we  submit  that  this  cannot 
be  true  as  a  general  rule.  No  case  occurs  to  us  in  which  it 
would  be  true  when  applied  to  an  unconditional  contract.  To 
illustrate :  a  man  contracts  to  erect  for  another  a  wooden  build- 
ing at  a  given  place  on  or  before  a  given  day.  Before  perform- 
ance the  act  becomes  unlawful,  by  city  ordinance,  for  example, 
forbidding  the  erection  of  wooden  buildings  in  that  locality. 
Non-performance  would  certainly  be  excused,  but  his  legal  excuse 
would  give  him  no  right  under  the  contract.  No  action  could  be 
maintained  against  him  for  not  erecting  the  building,  and  it  is 
equally  true  that  he  could  maintain  no  action  against  the  pro- 
prietor for  the  price  agreed  to  be  paid,  nor  for  damages  for  not 
permitting  the  erection  of  the  proposed  building.  The  law  hav- 
ing annulled  the  contract,  both  parties  are  absolved  from  all  obli- 
gation under  it.  Therefore  it  is  not  true  that  the  parties  would 
stand  as  they  would  if  performance  had  been  lawful,  and  there 
had  been  a  tender  of  performance  and  a  refusal.  Neither  is  the 
proposition  a  sound  one  in  its  application  to  the  case  under  con- 
sideration.    Let  us  lay  aside  the  existing  insurance,  and  consider 
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the  contract  solely  m  reference  to  the  future.  The  defendants 
say  to  the  insured,  "  Pay  us  so  much  money  on  or  before  a  given 
day,  and  we  will  insure  your  life  a  given  sum  for  one  year  from 
that  day."  The  defendants'  undertaking  is  a  conditional  one.  If 
the  other  party  does  not  pay  no  obligation  attaches.  Before  pay- 
ment, and  on  the  day  named,  the  law  absolutely  prohibits  the 
one  party  from  paying,  and  the  other  party  from  receiving  pay. 
It  cannot  be  true  that  that' would  be  equivalent  to  payment ;  or, 
assuming  that  there  is  no  legal  impediment,  a  tender  of  payment 
and  a  refusal.  If  it  is,  then  the  law  excuses  one  party  from  pay- 
ing the  consideration,  and  yet  gives  him  the  benefit  of  the  con- 
tract precisely  as  if  he  had  paid.  It  deprives  the  other  party  of 
the  consideration,  and  converts  a  conditional  promise  into  an  ab- 
solute one  without  performance  of  the  condition. 

It  is  no  answer  to  say  that  the  premium  may  be  subsequently 
paid,  or  allowed  when  the  pohcy  is  collected.  The  parties  have 
a  right  to  make  their  own  contracts,  and  courts  have  no  power  to 
vary  them,  or  make  contracts  for  them.  They  have  fixed  the 
time  of  payment  and  made  it  material.  Time  is  of  the  essence  of 
the  contract.  The  law  will  no  more  postpone  the  payment  in 
such  cases  than  it  wiU  deprive  the  party  of  it  entirely.  In  this 
as  in  unconditional  contracts,  the  law  having  intervened  to  pre- 
vent performance,  there  is  no  contract,  and  no  liability  attaches 
to  either  party. 

The  only  possible  answer  to  this  view  of  the  case,  that  we  can 
conceive  of,  is,  that  the  insured  had  a  vested  interest  in  subse- 
quent insurance  in  consideration  of  the  premiums  paid  for  the 
preceding  years,  of  which  the  law  will  not  deprive  him.  If  the 
law  is  driven  to  the  alternative,  —  either  to  destroy  that  right  or 
vary  the  contract,  or  rather  make  a  new  one  for  the  parties,  —  we 
submit  that  the  former  is  less  objectionable  than  the  latter.  For 
the  latter  we  have  no  precedent,  and  there  is  no  limit  to  the  mis- 
chief which  wiU  follow  the  introduction  of  such  a  principle  into  our 
system  of  jurisprudence.  In  respect  to  the  former,  it  is  neither 
the  first  nor  the  only  instance  in  which  war  destroys  private  rights 
and  vested  interests.  But  no  such  alternative  exists.  It  is  not 
strictly  correct  to  say  that  the  law  deprives  the  insured  of  a  vested 
right.  The  law  simply  enforces,  according  to  its  letter  and  spirit, 
the  contract  which  the  party  made.  If  that  works  a  forfeiture,  the 
hardship  is  attributable  to  the  contract  and  not  to  the  law. 
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Neither  the  defendants  nor  the  law  guaranteed  that  performance 
by  the  insured  should  always  be  lawful. 

Thus  far  in  considering  this  point,  we  have  assumed  that  tibe 
law  directly  prohibited  the  payment  of  this  premium.  But  such 
is  not  the  fact.  Payment  in  itself  considered  was  not  unlawful. 
The  law  simply  prohibited  intercourse  between  enemies.  As  a 
consequence  payment  which  required  such  intercourse  was  pro- 
hibited. If  -payment  could  be  made  without  such  intercourse  it 
was  perfectly  lawful.  Such  paymant  was  certainly  possible. 
Had  the  insured  come  into  the  Northern  states  and  remained  here, 
or  employed  an  agent,  as  he  had  an  opportunity  to  do,  — for  war, 
as  a  coming  event,  cast  its  gloomy  shadow  before,  especially  in 
South  Carolina, — he,  or  his  agent,  might  have  paid,  and  the  de- 
fendants might  have  received,  the  premiums  without  the  violation 
of  any  law  whatever.  We  cannot,  therefore,  attribute  to  the  law 
consequences  which  the  party,  by  his  own  act,  has  brought  upon 
himself. 

5.  In  Olopton  v.  New  York  Life  Insurwnce  Company,  7  Bush, 
179,^  the  court  attaches  importance  to  the  supposed  hardship  of  a 
forfeiture.  It  says :  "  However  lawful  the  conditions  of  avoid- 
ance, as  prescribed  in  this  case,  may  be  admitted  to  be,  it  is  in 
fifEect  a  forfeiture  which  ought  not  be  favored.  To  subject  to 
forfeiture  all  the  premiums  paid,  as  well  as  the  five  thousand  dol- 
lars for  the  loss  of  life,  would  be  harshly  and  unreasonably  penal 
for  no  better  cause  than  the  inevitable  non-precise  payment  of 
another  instalment  of  premiums,  which  the  law  prevented  the 
appellant  from  a  right  to  receive.  None  of  the  parties  can  be 
presumed  to  have  contemplated  such  disabling  war,  or  to  have 
intended,  by  the  condition  of  avoidance,  more  than  voluntary 
failure  to  pay  when-  there  was  legal  ability  to  receive  the  pre- 
miums." 

The  rule  of  law  that  forfeitures  are  not  favored  is  a  salutary 
rule,  and  we  have  no  disposition  to  weaken  its  force.  We  should 
be  careful,  however,  to  guard  against  its  misapplication.  In  re- 
spect to  contracts,  it  is  usually,  if  not  universally,  applied  to  cases 
in  which  the  party,  by  doing  or  omitting  to  do  some  act,  forfeits 
an  estate  or  a  sum  of  money,  in  addition  to  losing  the  advantages 
of  the  contract.  This  is  the  first  instance  wiliiin  our  knowledge  in 
which  it  has  been  applied  to  give  the  party  the  benefit  of  the  eon- 
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tract  without  performance  on  Ms  part.  We  contend  that  this  is 
not  such  a  forfeiture  as  calls  for  or  admits  of  the  application  of 
the  rule.  One  man  cannot  forfeit  the  property  of  another.  The 
thing  forfeited  must  be  his  own.  The  argument  assumed  that 
the  plaintiff  had  a  vested  right  to  the  sum  insured  for ;  whereas 
he  had  no  such  right,  not  even  contingently,  unless  he  continued  to 
pay  the  premiums.  In  this  case  the  insured  failed  to  pay  the 
premiums,  consequently  he  Tiad  no  vested  right  to  the  insurance. 
Therefore,  there  was  no  forfeiture,  in  the  proper  sense  of  the 
word,  in  respect  to  that. 

The  court  also  speaks  of  forfeiting  the  whole  amount  of  pre- 
miums previously  paid.  This  is  only  partially  true.  To  a  con- 
siderable extent  he  received  a  valuable  consideration  for  the 
amount  paid,  in  the  risk  which  the  company  assumed  during  the 
time  the  policy  was  in  force.  So  that  the  real  loss  by  a  failure  to 
pay  is  comparatively  small.  And  the  possibility  of  such  a  loss 
must  be  presumed  to  have  been  in  the  minds  of  the  parties  when 
entering  into  the  contract,  and  considered  by  them  accordingly. 
The  possibility  of  a  failure  to  pay  was  provided  for  in  the  provi- 
sion in  such  case,  that  "  all  payments  made  thereon  shall  be  for- 
feited to  the  said  company."  In  a  hazardous  contract,  that  was 
a  risk  which  the  insured  assumed.  It  is  not,  therefore,  such  a 
forfeiture  as  courts  of  equity  will  relieve  against,  much  less  will 
courts  of  law- make  a  contract  for  the  parties  for  the  purpose  of 
avoiding  it. 

Again.  If  this  principle  is  to  be  applied  to  life  insurance  poli- 
cies, there  is  no  reason  for  limiting  the  application  to  cases  of  war. 
There  is  the  same  hardship,  and,  therefore,  the  same  propriety  in 
applying  the  rule  to  cases  where  the  party,  by  accident,  misfor- 
tune, or  inevitable  necessity  fails  to  pay  the  premiums.  To  ap- 
ply the  rule  in  such  cases  would  make  the  companies  insurers 
against  all  such  contingencies,  and  that  certainly  will  not  be  se- 
riously claimed.  This  rule,  too,  if  applicable  at  all,  must  be  ap- 
plied in  all  cases,  whether  few  or  many  premiums  have  been  paid. 
There  is  no  room  or  reason  for  a  distinction  between  the  payment 
of  one  and  many,  except  that  each  payment  slightly  increases  the 
value  of  the  right  acquired.  If  but  a  single  payment  had  been 
made,  would  any  court  seriously  consider  the  propriety  of  strain- 
ing the  law  or  the  contract  for  the  purpose  of  saving  a  forfeiture  ? 

But  this  is  not  all.  The  application  of  this  doctrine  to  cases 
where  the  payment  of  the  premiums  has  been  interrupted  by 
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war,  fails  to  take  a  comprehensive  view  of  the  question  at  issue. 
It  looks  only  to  the  immediate  parties  to  the  suit,  and  regards 
the  policy  as  an  isolated  tmnsaction  ;  whereas,  in  fact,  it  is  but 
one  act  —  a  small  fraction,  indeed  —  of  a  vast  system  of  busi- 
ness. It  is  a  business,  too,  which  is  based  upon  a  calculation  of 
chances  and  a  system  of  averages.  The  average  duration  of  any 
number  of  insurable  lives  may  be  estimated  with  tolerable  accu- 
racy, and  each  person,  of  whatever  age,  in  a  healthy  condition, 
has  his  "  expectation  of  life,"  which  is  known  and  relied  upon. 
Some  exceed,  and  some  fall  short  of  the  average.  Hence,  some 
pay  more,  some  less ;  but  the  sum  insured  is  the  same,  whether 
few  or  many  premiums  are  paid.  The  company  receives  on  one 
policy,  in  premiums  and  interest,  more  than  it  pays  ;  on  another, 
much  less  ;  but  individual  policies  are  not  regarded ;  it  is  the 
average  duration  of  life  and  the  result  of  the  business  as  a  whole. 

The  proportion  of  those  who  will  allow  their  policies  to  be  for- 
feited is  also  a  matter  of  calculation,  and  can  be  determined  in 
advance  with  reasonable  certainty.  It  is  doubtful,  however, 
whether  these  forfeitures  operate  in  the  end  to  the  advantage 
of  the  companies.  As  a  rule,  the  policies  which  lapse  are  the 
best  risks  for  the  insurers.  As  they  drop  out,  the  average  of 
those  which  remain  is  materially  reduced.  But  whether  they 
gain  or  lose  is  not  material.  In  ordinary  times  the  consequences 
of  forfeited  policies  can  be  anticipated  and  provided  for.  The 
late  war  caused  all  policies  subject  to  its  operation  to  lapse  tem- 
porarily. It  will  probably  be  found  that  a  few  only  returned  to 
pay  their  premiums  at  the  close  of  the  war.  Of  those,  most,  if 
not  all,  are  cases  in  which  the  insured  either  died  during  the  war, 
or  survived  it  in  impaired  health.  The  application  of  the  rule  we 
are  now  considering  to  this  class  of  cases,  therefore,  practically 
revives  only  the  very  worst  risks  for  the  compamy,  and  compels  it 
to  submit  to  the  loss  of  all  the  better  and  more  desirable  risks.  A 
court  of  justice  should  never  relieve  one  party  of  a  hardship,  ap- 
parent or  real,  at  the  expense  of  the  other.  By  so  doing,  possibly 
the  court  may  impose  a  greater  hardship  than  the  one  it  relieves. 
If  the  contract  relations  of  two  persons  are  such  that  one  or  the 
other  must  suffer  a  hardship,  —  each  party  being  equally  free 
from  blame,  —  the  law  will  leave  it  precisely  where  the  contract 
places  it. 

Let  us  consider  the  consequences  of  this  doctrine  to  a  single 
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company.  A  large  number  of  policies,  many  thousands,  perhaps, 
were  outstanding  in  the  seceding  states.  Some  policy  holders, 
doubtless,  lost  their  lives  in  the  field.*  In  respect  to  them,  the 
company  is  exempt  from  liability.  Others  were  non-combatants. 
Of  these,  some,  probably  a  small  part  of  the  whole,  died  during 
the  war,  or  since.  In  all  such  cases,  especially  where  the  pre- 
miums were  paid  or  tendered  immediately  after  the  war,  the  com- 
pany will  be  called  upon  to  pay  the  insurance.  But  in  the  greater 
number  of  cases,  where  the  holders  of  policies  survived  the  war  in 
health,  the  company  has  no  means  of  compelling  them  to  revive 
their  policies  and  pay  the  arrearages  of  premiunas,  but  must  con- 
tent itself  in  seeing  them  exercise  their  right  of  election  by  refus- 
ing to  continue  the  old  policy,  and  taking  a  new  one,  thereby 
saving  several  years'  back  premiums.  Now,  if  some  means  could 
be  devised  whereby  aU  the  policies  held  by  non-combatants  could 
be  revived  at  the  close  of  the  war,  and  the  payment  of  arrearages 
be  compelled,  there  would  be  some  justice  in  holding  the  com- 
pany liable  in  those  cases  where  the  policies  have  terminated  by 
the  death  of  the  insured.  But  a  rule  of  law  which  revives  and 
enforces  all  those  policies  in  which  all  the  advantages  are  against 
the  company,  and  leaves  null  and  void  all  those  policies  in  which 
the  advantages  are  in  favor  of  the  company,  is  neither  reasonable, 
befitting,  nor  just. 

6.  One  other  question  remains  to  be  considered.  To  what  ex- 
tent was  this  policy  abrogated  by  the  war  ?  The  general  princi- 
ples of  international  law,  which  determine  the  effect  of  war  upon 
existing  contracts,  are  well  established,  clearly  defined,  and  not 
difficult  of  application.  In  the  case  of  The  Rapid,  8  Cranch,  155, 
Johnson,  J.,  in  speaking  of  the  nature  and  consequences  of  a  state 
of  war,  says :  "  On  this  point  there  is  really  no  difference  of 
opinion  among  jurists  ;  there  can  be  none  among  those  who  will 
distinguish  between  what  it  is  in  itself,  and  what  it  ought  to  be 
under  the  influence  of  a  benign  morality  and  the  modern  practice 
of  civilized  nations.  In  the  state  of  war,  nation  is  known  to  na- 
tion only  by  their  armed  exterior ;  each  threatening  the  other 
with  conquest  or  annihilation.  The  individuals  who  compose  the 
belligerent  states  exist,  as  to  each  other,  in  a  state  of  utter  occlu- 
sion. If  they  meet,  it  is  only  in  combat."  After  speaking  of 
some  rules  which  have  been  introduced  into  modern  warfare,  and 
which  owe  their  existence  altogether  to  mutual  concessions,  he 
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adds :  "  On  the  subject  which  particularly  affects  this  case,  there 
has  been  no  general  relaxation.  The  universal  sense  of  nations 
has  acknowledged  the  demoralizing  effects  that  would  result  from 
the  admission  of  individual  intercourse.  The  whole  nation  are 
embarked  in  one  common  bottom,  and  must  be  reconciled  to  sub- 
mit to  one  common  fate.  Every  individual  of  the  one  nation 
must  acknowledge  every  individual  of  the  other  nation  as  his  own 
enemy,  because  the  enemy  of  his  country."  Again,  on  pages 
162-3,  he  says :  "  But  the  object,  policy,  and  spirit  of  the  rule 
is,  to  cut  off  all  communication  or  actual  locomotive  intercourse 
between  individuals  of  the  belligerent  states.  Negotiation  or 
contract  has,  therefore,  no  necessary  connection  with  the  offence. 
Intercourse  inconsistent  with  actual  hostility  is  the  offence  against 
which  the  operation  of  the  rule  is  directed,  and  by  substituting 
this  definition  for  that  of  trading  with  an  enemy,  an  answer  is 
given  to  this  argument." 

In  Crriswold  v.  Waddington,  16  Johnson,  on  page  479,  Chan- 
cellor Kent,  referring  to  the  case  of  The  Rapid,  says :  "  Here  then 
we  have  the  final  consummation  of  this  discussion,  and  the  sanc- 
tion of  the  doctrine  we  have  been  tracing,  solemnly  given  by  the 
highest  judicial  authority  in  the  United  States.  It  reaches  to  all 
interchange,  or  transfer,  or  removal  of  property,  to  all  negotia- 
tions and  contracts,  to  all  communications,  to  all  locomotive  inter- 
course, to  a  state  of  utter  occlusion,  to  any  intercourse  but  one  of 
open  hostility,  to  any  meeting  but  in  actual  combat." 

In  the  case  of  The  Julia,  8  Cranch,  181,  Judge  Story  is  equally 
explicit.  On  page  193  he  says :  "  At  the  threshold  of  this  in- 
quiry, I  lay  it  down  as  a  fundamental  proposition,  that  strictly 
speaking,  in  war,  all  intercourse  between  the  subjects  and  citi- 
zens of  the  belligerent  countries  is  illegal,  unless  sanctioned  by 
the  authority  of  the  government,  or  in  the  exercise  of  the  rights  of 
humanity.  I  am  aware  that  the  proposition  is  usually  laid  down 
in  more  restricted  terms  by  elementary  writers,  and  is  confined  to 
commercial  intercourse." 

Again,  on  pages  194-5,  he  says :  "  But  independent  of  all  au- 
thority, it  would  seem  a  necessary  result  of  a  state  of  war  to  sus- 
pend all  negotiations  and  intercourse  between  the  subjects  of  the 
belligerent  nations.  By  the  war  every  subject  is  placed  in  hos- 
tility to  the  adverse  party.  He  is  bound  by  every  effort  of  his 
own  to  assist  his  own  government,  and  to  counteract  the  measures 
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of  its  enemy.  Every  aid  therefore  by  personal  communication,  or 
by  other  intercourse,  which  shall  take  off  the  pressure  of  the  war, 
or  foster  the  resources,  or  increase  the  comforts  of  the  public 
enemy  is  strictly  inhibited."  .  .  .  .  "  The  ground  upon  which  a 
trading  with  the  enemy  is  prohibited  is  not  the  criminal  inten- 
tions of  the  parties  engaged  in  it,  or  the  direct  and  immediate 
injury  to  the  state.  The  principle  is  extracted  from  a  more  en- 
larged policy,  which  looks  to,^he  general  interests  of  the  nations, 
which  may  be  sacrificed  under  the  temptations  of  unlimited  inter- 
course, or  sold  by  the  cupidity  of  corrupted  avarice." 

We  are  aware  that  there  is  a  tendency  in  modern  times  to 
soften  the  rigors  of  war,  and  relax  the  principles  of  international 
law,  so  far  as  they  affect  private  property  and  rights.  On  this 
subject  Chancellor  Kent,  in  Crriswold  v.  Waddington,  says  :  "  It 
is  the  business  of  government,  and  not  of  courts  of  justice,  to 
relax  the  rules  of  war.  The  power  that  declares,  or  carries  on 
war,  may  soften  its  evils,  to  every  extent  consistent  with  the 
public  interest,  of  which  it  is,  in  this  instance,  the  exclusive 
judge.  It  is  its  bounden  duty  to  make  war  fulfil  its  end  with 
the  least  possible  mischief,  and  to  hasten  the  blessings  of  peace." 
This  is  sound  doctrine,  and  throws  all  the  responsibility  where  it 
properly  belongs  —  upon  the  war  making  power.  It  is  the  busi- 
ness of  the  courts  to  administer  international  law,  and  not  to  relax 
or  modify  it  according  to  their  notions  of  propriety.  It  is  much 
wiser  and  safer  to  leave  that  matter  with  the  power  that  makes 
and  carries  on  war.  But  we  need  not  dwell  longer  upon  the  gen- 
eral principles  which  govern  this  case. 

The  law  as  stated  above  is  pretty  uniformly  accepted  by  the 
modern  cases  as  the  established  doctrine  of  this  country.  They 
differ  somewhat  in  its  application.  The  difficulty  in  applying  it 
to  a  policy  of  life  insurance  arises  from  the  complex  nature  of  the 
contract.  There  are  cases  which  regard  it  as  a  contract  of  con- 
tinuing performance,  and  therefore  dissolved  by  war.  Others 
consider  it  a  contract  of  periodical  performance,  and  affected  as 
the  payment  of  a  debt  is,  suspended  or  postponed  until  after  the 
war.  On  this  point  there  has  been  much  discussion.  We  regard 
it  as  immaterial  whether  it  is  called  by  one  name  or  another.  In 
terms  it  requires  certain  acts  to  be  done  annually,  or  oftener.  On 
each  act  future  rights  and  obligations  depend.  It  neither  begins 
nor  ends,  but  continues  a  contract,  and  one  which  contemplates 
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future  acts  of  performance  by  both  parties.  As  a  rule  each  act 
requires  intercourse,  or  communication  between  enemies,  when- 
ever the  parties  to  it  are  citizens  of  belligerent  states.  War 
therefore  dissolves  the  contract  so  far  as  it  relates  to  insurance 
which  depends  upon  the  payment  of  the  premiums  after  the  com- 
mencement of  the  war. 

The  theory  that  the  premium  as  it  becomes  due  is  a  debt,  is  a 
fallacious  one,  and  leads  to  erroneous  conclusions.  It  resembles  a 
debt  only  in  that  it  is  a  payment  of  money.  A  debtor  is  under 
obligation  to  pay ;  here  no  obligation  exists.  The  payment  of  a 
debt  may  be  compelled  ;  payment  of  the  premium  is  entirely  op- 
tional with  him  who  is  to  pay.  The  intent  accompanying  the  act, 
the  object  aimed  at,  and  the  consequences  resulting  therefrom,  are 
essentially  and  radically  different  in  the  two  cases.  The  one  dis- 
charges an  obligation  previously  existing,  and  closes  the  transac- 
tion between  the  parties  ;  the  other  creates  an  obligation  which 
did  not  previously  exist,  continues  in  force  an  existing  contract 
which  otherwise  would  have  terminated,  and  contemplates  future 
dealings  between  the  parties.  While  it  is  in  form  the  payment  of 
money,  it  is  in  substance  the  making  of  a  contract.  The  payment 
of  a  debt  is  only  suspended  ;  the  making  of  a  contract  is  prohib- 
ited by  the  war. 

Is  the  contract  executed  or  executory  ?  Is  the  payment  of  the 
annual  premiums  a  condition  precedent  or  subsequent?  On  these 
points  there  has  been  little  discussion.  Courts  have  assumed  one 
answer  or  the  other,  in  reply  to  each,  according  as  their  decision 
has  been  for  or  against  the  company.  Perhaps  a  categorical  an- 
swer either  way  would  not  be  strictly  correct.  In  the  case  before 
us  the  premium  was  paid  to  January  14,  1862.  Up  to  that  time 
it  was  an  executed  contract.  No  further  act  was  required  by 
either  party.  Had  death  intervened,  the  contract  for  future  insur- 
ance would  have  ceased  to  exist,  and  nothing  would  have  remained 
but  to  prove  the  death  and  pay  the  money  —  acts  which  pertain 
to  the  remedy.  To  that  extent  the  contract  was  not  dissolved  by 
the  war.  By  entering  into  the  contract  and.  paying  the  first  pre- 
mium the  party  acquired  a  right  to  continue  the  insurance  during 
life.  In  that  respect  also  it  was  an  executed  contract,  and  the 
party  received  all  he  contracted  for  —  a  mere  right  or  privilege, 
which  was  unavailable,  and  without  value,  unless  he  complied  with 
the  conditions.     The  law  prohibited  him  from  complying,  and 
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therefore  destroyed  the  right,  precisely  as  it  forbids  the  contract 
of  partnership  or  affreightment,  and  thereby  destroys  the  rights 
of  the  parties  under  it. 

In  relation  to  insurance  after  January  14, 1862,  which  is  the 
point  that  concerns  this  case,  it  is  different.  There  is  a  manifest 
distinction  between  a  right  to  insure  and  actual  insurance.  There 
was  no  actual  insurance,  and  the  party  could  obtain  none,  except 
by  complying  with  the  conditions  —  an  act  to  be  done  by  him. 
It  was  an  executory  contract  on  his  part,  and  the  law  prevent- 
ing the  execution  of  it  by  him,  the  contract  was  necessarily  dis- 
solved. 

As  to  the  nature  of  the  condition.  It  has  no  reference  to  pres- 
ent insurance ;  that  is  unconditional.  The  right  to  future  insur- 
ance is  an  existing  right,  which  may  be  defeated  by  non-payment 
of  the  premium.  As  to  that,  it  is  clearly  a  condition  subsequent. 
But  the  right  is  of  such  a  nature  that  its  existence  absolutely  de- 
pends upon  payment.  Future  insurance  is  not  an  existing  fact, 
and  cannot  exist,  except  upon  the  payment  of  the  premium.  As 
to  that,  it  is  as  clearly  a  condition  precedent.  The  war,  prevent- 
ing its  performance,  dissolved  that  part  of  the  contract- 
There  are  cases  on  this  subject  in  which  the  courts  have  come 
to  the  same  result  that  we  have ;  but  we  have  not  deemed  it 
necessary  to  notice  them  at  length.  Tait  v.  New  York  Mutual 
Life  Insur.  Co.,  U.  S.  Dist.  Court  of  Tennessee,  by  Emmons, 
J. ;  ^  Dillard  v.  Manhattan  Life  Insurance  Company,  44  Georgia, 
119.2  -^e  are  aware  that  the  court  of  appeals  in  New  York  has 
taken  a  different  view  of  the  question.  Cohen  v.  New  York  Mut- 
ual Life  Insurance  Company,  50  N.  Y.  610  ;  ^  Sands  v.  New  York 
Mutual  Life  Lisurance  Company,  50  N.  Y.  626  ;*  Martine  v. 
Litemational  Life  Lisurance  Company,  53  N.  Y.  339.^  They 
rely,  however,  to  a  considerable  extent,  upon  the  authority  of 
the  cases  we  have  been  considering.  Not  being  satisfied  with  the 
reasons  given  in  those  cases,  we  have  not  regarded  them  as  bind- 
ing upon  us,  but  have  felt  at  liberty  to  consider  the  case  upon 
principle,  especially  as  we  have  been  informed  that  the  question 
has  been  before  the  supreme  court  of  the  United  States,  and  no 
decision  rendered,  as  the  court  was  equally  divided. 

We  advise  the  superior  court  that  the  demurrer  should  be 
sustained. 

^Anie,  p.  479.  a  Ante,  vol.  3,  p.  546.  « lb.  p.  716. 

*Ib.  p.  726.  ^Ante,  p.  259. 
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ACCIDENT  INSURANCE. 

1.  Getting  aboard  cars  while  in  motion.  —  The  defendants  found  lia- 
ble by  the  jury  (upon  instructions)  for  the  death  of  the  assured,  which  was 
caused  by  his  getting  aboard  a  train  of  cars  while  in  motion ;  the  policy  in- 
suring him  against  accident  ' '  while  actually  travelling  in  a  public  convey- 
ance ....  in  compliance  with  all  rules  and  regulations  of  such  carriers, 
and  not  neglecting  to  use  due  diligence  for  self-protection."  Tooley  v. Rail- 
way Passenger  Assurance  Co.  34. 

2.  Immediate  notice.  —  An  accident  policy  reqnired  immediate  notice  of 
injury.  Held,  that  notice  given  six  days  after  the  alleged  injury,  which 
happened  in  the  city  where  the  policy  issued  and  where  the  company  had  a 
resident  agent,  was  too  late  without  a  sufficient  excuse  for  the  delay.  Rail- 
way Passenger  Assurance  Co.  v.  Burwell,  49. 

3.  OuTWAKD  OR  VISIBLE  MEANS.  —  The  policy  Contained  this  clausc  :  Pro- 
vided always  that  no  claim  shall  be  made  under  this  policy  by  the  said  insured 
in  respect  to  any  injury  unless  the  same  shaU  be  caused  by  some  outward  or 
visible  means,  of  which  satisfactory  proof  can  be  furnished.  Held,  that 
this  did  not  require  proof  of  the  character  and  extent  of  the  injury  before 
bringing  suit.     /^. 

4.  The  CHANGE  IN  THE  CHARTER  of  a  "life  and  accident  "  insurance  com- 
pany, whereby  such  company  is  also  authorized  to  transact  the  business  of 
"  fire,  marine,  and  inland  insurance,"  is  of  such  a  radical  character  as  to  dis- 
charge previous  subscribers  who  do  not  assent  to  the  change,  from  liability 
to  pay  future  assessments  on  their  stock.     Asklon  v.  Burhank,  149. 

5.  Declarations.  —  In  an  action  to  recover  money  paid  upon  an  accident 
insurance  ticket  to  defendants  as  administrators,  &c.,  of  H.,  alleged  to  have 
been  issued  in  pursuance  of  a  fraudulent  combination  between  the  com- 
pany's agent,  the  defendant  W.,  and  one  L.,  after  the  death  of  H. ,  the 
person  insured.  Held,  that  the  declarations  of  the  agent  W.  and  L.  were 
not  competent  against  the  defendants,  on  the  ground  that  they  were  declara- 
tions of  co-conspirators.  Railway  Passengers'  Assurance  Co.  v.  Warner, 
254. 

6.  Evidence.  —  In  an  action  for  a  loss  under  a  policy  against  death  by  acci- 
dent, a  statement  made  by  deceased  to  his  physician,  upon  which  the  physi- 
cian forms  his  opinion  and  makes  a  prescription,  is  competent  evidence  to 
prove  what  was  the  actual  cause  of  his  illness  and  death,  although  the  symp- 
toms are  such  as  might  be  produced  either  by  disease  or  by  the  accident. 
Dabbtrt  v.  Travellers'  Insurance  Co.  366. 


700  INDEX. 


Accident  Insurance.    Action. 


7.  Breach  of  the  law.  —  Where  two  persons  were  driving  sulkies  in 
competition  alongside  of  each  other  at  a  horse-race  for  money,  —  which 
sort  of  race  was  made  illegal  by  statute,  —  and  on  a  collision  ensuing,  one 
jumped  to  the  ground- from  his  sulky,  and  was  clear  from  the  sulky,  harness, 
and  reins,  on  his  feet  and  uninjured,  and  instantly  spoke  to  his  horse  to 
stop,  and  then  started  forward  to  get  hold  of  the  reins,  which  were  hanging 
across  the  axle-tree  ;  and  when  ahold  of,  or  attempting  to  get  hold  of  them, 
was  killed  by  getting  tangled  in  them,  falling  down  and  being  dragged 
against  a  stone;  held,  on  a  suit  upon  a  policy  of  insurance  on  the  life  of  the 
person  killed,  which  made  it  a  condition  of  paying  the  sum  assured  that  the 
contract  should  not  extend  to  a  case  of  death  caused  by  "duelling,  fighting, 
or  other  breach  of  the  law  on  the  part  of  the  assured,  or  by  his  wilfully 
exposing  himself  to  any  unnecessary  danger  or  peril,"  that  this  death  was 
within  the  condition;  and  that  the  leap  from  the  sulky  and  securing  the 
reins,  and  the  subsequent  fall  and  injury,  were  so  close  and  immediate  in 
their  relation  to  the  racing,  and  all  so  manifestly  part  of  one  continuous 
transaction,  that  it  could  not  be  said  that  there  was  a  new  and  controlling 
influence  to  which  the  disaster  should  be  attributed.  On  a  suit  for  the  in. 
surance  money  on  such  a  policy  as  the  one  above  mentioned,  and  where  the 
language  of  the  condition  was  the  matter  referred  to  by  the  court,  it  was 
error  to  tell  the  jury  that  they  were  to  consider  "  how  ordinary  people  in 
the  part  of  the  country  where  the  insured  reside,  in  view  of  the  state  of 
things  then  existing,  —  the  frequency  of  such  races,  and  the  way  in  which 
such  matches  are  usually  regulated,  —  would  naturally  understand  such  lan- 
guage, whether  as  precluding  such  driving  or  not."  Travellers'  Insurance 
Co.  V.  Seaver,  612. 

ACKNOWLEDGMENT   OF  RECEIPT. 
See  Eeckipt. 

ACTION. 

See  Assignment,  3. 

1.  Parties.  —  One  who  is  not  a  party  to  a  contract  of  life  insurance,  though 
he  be  the  insured,  cannot  maintain  an  action  to  recover  the  premiums  paid, 
or  the  surrender  value  of  the  policy,  on  the  ground  of  misrepresentations 
made  by  the  company's  agent  in  obtaining  the  risk.  North  America  Life 
Insurance  Co.  v.  WUson,  133. 

2.  Parties.  —  An  action  cannot  be  maintained  by  the  beneficiary  of  a  life 
policy  made  payable  to  the  assured's  executors,  administrators,  or  assigns. 
Bailey  v.  Nem  England  Life  Insurance  Co.  135. 

3.  Parties.  —  An  action  on  a  policy  of  life  insurance,  under  seal,  whereby 
the  insurer  covenants  with  A.,  his  heirs,  executors,  administrators,  and  as- 
signs, to  pay  the  sum  insured  to  B.  on  the  death  of  A.,  cannot  be  main- 
tained by  B.     Flynn  v.  North  American  Life  Insurance  Co.  137. 

4.  PoLiCT  FOR  wife's  BENEFIT.  —  A  husband  having  effected  a  policy  on 
his  life  for  his  wife's  benefit,  the  wife  may,  in  Missouri,  sue  thereon  in  her 
own  name,  upon  his  death,  though  the  policy  is  payable  to  the  husband,  his 
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executors,  administrators,  or  assigns.     McComas  v.  Covenant  Mutual  Life 
Insurance  Co.  184. 

ADMISSIONS. 

See  Evidence. 

AGENCY. 

See  Pk^mium,  4. 

1.  Non-payment  of  premium.  —  An  agent  of  a  life  insurance  company 
having  no  authority  to  issue  policies  or  to  waive  forfeitures  cannot  bind  the 
company  by  the  receipt  of  premium  overdue  when  by  the  terms  of  the  con- 
tract the  policy  has  lapsed  by  the  non-payment  at  the  agreed  time  ;  and  this, 
too,  though  there  is  a  custom  among  agents  of  foreign  companies  and  among 
domestic  companies,  and  of  the  present  company  in  another  state,  to  accept 
premiums  overdue,  and  deliver  receipts  as  of  the  date  when  the  money 
became  payable,  as  had  been  done  in  the  present  case.  Busby  v.  North 
American  Life  Insurance  Co.  116. 

2.  Evidence.  —  The  defendants  were  allowed  to  read  in  evidence  the  contract 
between  themselves  and  their  agent,  defining  the  powers  and  duties  of  the 
latter.  Held,  proper,  though  the  plaintiff  would  not  be  bound  thereby,  and 
might  show  an  extension  of  such  powers.    lb. 

3.  Katification.  —  In  order  to  establish  the  liability  of  the  defendants  on 
the  ground  of  a  ratification  of  the  act  of  the  agent  by  their  receipt  from  him 
of  the  overdue  premium,  the  plaintiff  must  show  that  the  defendants  were 
possessed  of  knowledge,  at  the  time  of  the  alleged  ratification,  of  all  the 
material  facts.     The  evidence  on  this  point  considered.     lb. 

4.  The  non-return  of  the  premium  after  a  disclaimer  of  the  agent's  act,  held, 
not  evidence  of  ratification.     lb. 

5.  Special  agent.  — Instructions  to  jury  as  to  the  effect  of  the  failure  of  an 
agent,  employed  only  in  this  particular  case,  to  conform  to  Kis  instructions 
not  to  deliver  the  policy  before  payment  of  the  premium.  De  Camp  v.  New 
Jersey  Mutual  Life  Insurance  Co.  287. 

6.  Waiver.  Evidence.  —  A  life  insurance  policy,  issued  by  a  Connecticut 
company  to  a  resident  in  New  York,  contained  a  condition  requiring  prepay- 
ment of  premiums.  Held,  that  the  general  agent  of  the  company  in  New 
York  had  before  default  authority  to  waive  the  condition  and  extend  the 
time  of  payment  of  a  premium  so  as  to  bind  the  company.  Bean  v.  JEtna 
Life  Insurance  Co.  341. 

7.  In  an  action  upon  a  life  insurance  policy  it  was  claimed  on  the  part  of  the 
defendant  that  proper  proof,  according  to  the  condition  of  the  policy,  of  the 
death  of  the  insured  person  had  not  been  made.  It  was  shown  that  plain- 
tiff applied  to  defendant's  general  agent  for  the  necessary  blanks  for  that 
purpose,  and  these  were  refused,  upon  the  ground  that  the  company  did  not 
recognize  the  claim.  Plaintiff  made  up  proofs,  and  by  the  direction  of  the 
agent  sent  the  same  by  mail  to  the  company.  Held,  that  the  agent  was  act- 
ing within  the  scope  of  his  authority,  his  declaration  was  a  waiver  of  proofs, 
and  the  proofs  forwarded  by  mail  were  a  sufficient  compliance  with  the  con- 
dition of  the  policy.     lb. 

8.  Acts  of  agent.     Application.  —  In  an  action  upon  a  liEe  policy,  the 
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plaintiff  offered  to  prove  that  the  actual  answers  given  by  her  and  the  in- 
sured to  the  agent  of  the  defendants,  who  filled  out  the  application,  were 
different  from  those  written  down  by  him  ;  and  that  they  were  wrongly 
written,  without  the  knowledge  or  consent  of  the  plaintiff  or  the  insured. 
Held,  that  the  evidence  was  inadmissible.  Ryan  v.  World  Mutual  Life  Ins. 
Co.  627. 
9.  Whether  in  such  case  the  company  would  be  estopped  to  deny  the  truth  of 
the  answers  as  written  down  depends  upon  the  extent  of  the  agent's  au- 
thority. But  an  agent  can  h^ive  no  authority  to  commit  a  fraud  upon  his 
principal ;  and  as  the  agent  in  the  present  case  knew  that  a  policy  would 
not  be  granted  if  true  answers  were  given,  and  wrote  the  answers  as  they 
appeared  in  the  application  for  the  purpose  of  obtaining  a  policy  at  all 
events,  held,  that  the  company  were  not  bound  by  them.     Ih. 

ANNUITY. 

Valtte  op  life.  Experts.  —  At  the  trial  of  an  action  under  9  &  10  Vict, 
c.  93,  brought  for  die  benefit  of  the  mother,  widow,  and  children  of  K., 
claiming  damages  from  the  defendants  for  having  by  their  negligence  caused 
the  death  of  E.,  it  was  proved  that  the  deceased  was  under  a  covenant  to 
pay  his  mother  an  annuity  of  £200  during  their  joint  lives.  A  witness  was 
then  called  for  the  plaintiff  who  stated  that  he  was  an  "accountant,"  and 
that  he  had  personal  experience  as  to  the  mode  in  which  insurance  business 
was  conducted.  He  gave  evidence,  after  referring  to  certain  tables  used  by 
insurance  offices  called  the  "  Carlisle  Tables,"  as  to  the  average  duration  of 
life  of  two  persons  of  the  ages  of  the  mother  and  son  respectively,  and  as  to 
the  price  for  which  an  annuity  for  the  mother's  life  could  be  bought.  The 
admissibility  of  this  evidence  was  objected  to  by  the  defendants,  and  was 
ruled  to  be  admissible.  In  summing  up  the  learned  judge  directed  the  jury 
that  they  might,  if  they  thought  proper,  calculate  the  mother's  damages  by 
ascertaining  what  was  the  sum  which  would  purchase  an  annuity  of  £200 
for  a  person  of  her  age,  according  to  the  average  duration  of  human  life  ; 
and  that  in  calculating  the  widow's  and  children's  damages  they  might,  if 
they  thought  proper,  take  as  a  guide  the  period  of  the  probable  duration  of 
life  of  a  person  of  the  age  of  the  deceased.  On  the  argument  of  a  bill  of 
exceptions  tendered  to  the  ruling  of  the  learned  judge  in  admitting  the  evi- 
dence and  to  his  direction  to  the  jury  :  Held,  first,  (by  Blackburn,  Keating, 
Grove,  and  Archibald,  JJ.,)  that  the  witness  was  competent  to  give  evidence 
as  to  the  probable  duration  of  life  and  the  price  of  the  annuity,  although  not 
an  actuary  ;  and  (Brett,  J.,  dissenting)  that  the  evidence  was  relevant  and 
properly  admitted.  Secondly,  by  the  whole  court,  that  the  direction  to  the 
jury  as  to  the  calculation  of  the  mother's  damages  was  wrong.  By  Black- 
burn, Keating,  Grove,  Archibald,  and  Honyman,  JJ.  The  direction  was 
erroneous  in  not  noticing  the  circumstance  that  the  annuity  of  the  mother 
was  on  the  joint  lives  of  herself  and  son,  and  that  it  was  only  secured  by 
the  i)ersonal  covenant  of  her  son.  By  Honyman,  J.  The  direction  was 
also  erroneous  in  authorizing  the  jury  to  find  the  term  for  which  an  annuity 
is  to  be  purchased,  solely  by  reference  to  the  average  duration  of  life,  with- 
out taking  into  account  the  state  of  health  of  the  particular  annuitant.     By 
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Brett,  J.  The  only  legal  direction  to  the  jury  would  have  been  that  they 
ought  not  to  attempt  to  give  damages  to  the  full  amount  of  a  perfect  com- 
pensation for  the  pecuniary  injury,  but  must  take  a  reasonable  view  of  the 
case,  and  give  what  they  considered,  under  all  the  circumstances,  a  fair  com- 
pensation ;  and  the  direction  was  therefore  erroneous,  inasmuch  as  it  left  it 
open  to  the  jury  to  give  as  damages  the  utmost  amount  which  they  might 
think  was  an  equivalent  for  the  pecuniary  mischief  done.  Thirdly,  (by 
Blackburn,  Keating,  Grove,  and  Archibald,  JJ.,  Brett,  J.,  dissenting,)  that 
the  direction  as  to  the  mode  of  calculating  the  damages  recoverable  by  the 
widow  and  children  might  be  construed  as  meaning  that  the  probable  dura- 
tion of  life  of  a  person  of  the  same  age,  and  in  the  same  circumstances  as 
the  deceased,  was  an  element  to  be  taken  into  the  calculation  of  the  jury 
with  the  rest  of  the  evidence,  and  being  so  construed  was  correct.  Rowley 
V.  London  §•  North  Western  Railway  Co.  598. 

APPLICATION. 

See  Agency,  8. 

Application  not  signed  by  applicant.  —  The  agent  of  a  life  insurance 
company  received  from  J.  a  written  application  for  a  policy.  Without  the 
knowledge  of  J. ,  the  agent  copied  the  application  into  the  blanks  of  another 
company,  of  which  he  was  also  agent,  and  the  second  company  issued  a 
policy  to  J.  upon  such  application.  This  company  received  from  J.  several 
premiums  upon  such  policy.  Held,  in  an  action  upon  the  policy  by  the  rep- 
resentatives of  J.  after  his  death,  that  it  was  no  defence  that  the  application 
for  the  policy  was  not  made  or  signed  by  J.  Bohringer  v.  Empire  Life  In- 
surance Co.  325. 

ASSESSMENTS. 
See  Accident  Insurance,  4. 

ASSIGNMENT. 
See  Debtor  and  Creditor,  2,  3;  Title  to  Fund,  7. 

1.  Assignment  by  wife.  Renewal.  Rights  op  creditor.  —  A  per- 
son insured  his  life  for  the  benefit  of  his  wife,  and  she  indorsed  her  name  on 
the  policy  in  blank.  The  husband  thereupon  procured  a  loan  of  money  and 
pledged  the  policy  as  collateral  security,  and  afterwards  paid  the  company's 
agent  the  larger  part  of  the  premium.  The  agent  informed  the  creditor  of 
this  fact,  and  told  him  that  the  balance  would  be  paid  in  a  few  days.  The 
time  for  the  payment  of  this  balance  was  permitted  to  pass  by ;  and  the 
ao-ent  declared  the  policy  forfeited.  A  new  policy  was  now  issued  to  the 
wife  in  her  name,  for  the  same  amount,  on  the  same  terms,  and  in  other 
respects  similar  to  the  first ;  and  the  sum  paid  towards  the  premiimi  on  the 
first  policy  was  applied  to  the  premium  on  the  new  one.  The  assured  hav- 
ing died,  held,  that  the  creditor  was  entitled  to  payment  out  of  the  fund 
paid  under  the  second  policy.     Norwood  v.  Guerdon,  30. 

2.  A  married  woman  may,  in  Maryland,  assign  a  life  policy  taken  out  on 
the  life  of  her  husband  for  her  benefit,  if  done  with  his  concurrence.     But 
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an  assignment  obtained  by  fraud  and  imposition  is  void.    National  Life  In- 
surance Co.  V.  Barry,  109. 

3.  Parties.  Interest.  Demand  of  payment.  —  In  an  action  upon  a  life 
insurance  policy,  where  plaintifE  claims  as  assignee  thereof  a  verified  answer 
containing  averments,  which,  it  true,  merely  show  that  the  administrator  of 
the  assured,  and  not  the  plaintiff,  is  entitled  to  the  moneys  claimed,  and  that 
such  administrator  has  commenced  an  action  against  defendant  in  the  court 
of  a  foreign  jurisdiction,  (where  he  resides,)  to  recover  the  money,  held,  not 
to  show  that  a  complete  deteri]}ination  of  the  controversy  cannot  be  had 
without  making  the  administrator  a  party.  Grant  v.  Connecticut  Mutual 
Life  Insurance  Co.  490. 

4.  The  only  issue  raised  by  the  answer  is,  whether  the  plaintiff  is  the  real  and 
sole  party  in  interest ;  and  the  facts  which  she  must  prove  in  order  to  re- 
cover will  constitute  a  complete  defence  to  the  insurance  company  against 
the  claims  of  the  administrator.     Ih. 

5.  The  administrator  could  not  be  brought  in  by  order  of  court  as  defendant 
to  such  an  action,  under  sec.  10,  ch.  124,  R.  S.;  and  it  seems  that  the  pro- 
visions of  ch.  168,  Laws  of  1864,  in  reference  to  making  parties  by  order  of 
court,  relate  only  to  persons  within  the  jurisdiction  of  the  court.     lb. 

6.  The  defendant  company,  having  notified  the  administrator  of  the  pendency 
of  this  action,  and  given  him  permission  to  use  its  name  in  any  defence  he 
might  desire  to  make,  is  thereby  protected  from  any  liability  to  pay  the 
policy  to  him  in  case  the  plaintiff  recovers  in  this  action.     lb. 

7.  The  complaint  avers  that  the  assured  assigned  the  policy  to  plaintiff,  and 
constituted  her  his  attorney  to  take  all  legal  measures  to  recover  (in  his 
name,  but  for  her  own  use)  the  amount  thereof,  in  case  of  his  death  ;  that 
defendant,  on,  &c.,  had  due  notice  of  all  these  facts  ;  and  that  it  wholly  neg- 
lects and  refuses  to  pay  the  amount  alleged  to  be  due  on  the  policy.  Held, 
that  an  objection  to  any  evidence  under  the  complaint  on  the  ground  that 
it  does  not  allege  that  any  proof  was  ever  furnished  to  the  company  that 
plaintiff  had  any  interest  in  the  policy,  or  that  any  demand  of  payment 
was  ever  made  at  the  place  where  the  policy  is  payable,  was  properly  over- 
ruled,   lb. 

8.  Void  assignment.  —  A  having  promised  B,  his  clerk,  to  increase  his 
weekly  salary,  if  B  would  insiu-e  his  own  life  and  assign  the  policy  to  A;  B 
did  so,  and  without  consideration,  assigned  the  policy  to  A,  who  shortly  after 
dismissed  B  from  his  service  on  unfounded  pretences.  On  a  bill  filed  by  the 
representatives  of  B,  the  assignment  was  declared  void,  and  the  amount  of 
the  policy  (deducting  the  premiums  which  were  proved  to  have  been  paid 
by  A)  was  decreed  to  be  handed  over  to  the  plaintiffs,  and  the  defendant 
was  made  to  pay  costs.     Scott  v.  Moose,  565. 

9.  Suit  by  administrator  to  annul.  —  In  an  action  brought  by  the  ad- 
ministrator of  a  person  whose  lite  was  insured  to  have  an  assignment  set 
aside  as  in  fraud  of  creditors,  which  assignment  was  "  made  in  the  imme- 
diate expectation  of  death,  and  not  solely  in  consideration  of  a  preexisting 
debt,  but  chiefly  as  a  gift ; "  held,  that  the  insured  being  insolvent  at  the 
tune,  the  assignment  could  not  be  sustained  as  a  gift,  but  as  a  payment  of 
debt  it  was  valid.    Jamison  v.  King,  616. 
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BANKRUPTCY. 

1.  Title  to  insurance  fund.  —  A  wife  possessed  of  a  separate  estate,  se- 
cured to  her  by  an  antenuptial  settlement,  obtained,  in  1869,  a  policy  of 
insurance  upon  her  life,  payable  upon  her  death  to  her  hushand.  She  paid 
the  premium  for  a  year  out  of  her  own  estate.  Before  the  year  expired  he* ' 
husband  was  adjudicated  a  bankrupt.  Out  of  her  own  estate  she  paid  th' 
premium  for  the  two  following  years,  1870  and  1871,  and  before  the  nexl 
premium  fell  due  she  died;  and  the  question  arose  between  the  husband  and 
his  assignee  in  bankruptcy,  which  was  entitled  to  the  proceeds  of  the  policy. 
Held,  considering  the  nature  of  the  contract  of  insurance  and  the  obvious 
intention  of  the  wife,  that  the  assignee  had  no  right  to  the  proceeds,  but 
that  they  belonged  to  the  husband.     In  re  Murrin,  171. 

2.  Debtor  and  creditor.  —  A  debtor  insured  his  life  for  the  benefit  of  his 
creditor  to  the  amount  of  $4,000,  and  paid  the  premiums  thereon  until  he 
(the  debtor)  was  adjudged  a  bankrupt.  The  creditor  now  kept  the  policy 
in  force  by  making  payment  of  the  premiums  until  the  death  of  the  debtor. 
The  creditor,  having  received  a  dividend  of  twenty  per  cent,  on  the  amount 
of  the  debt,  before  the  death  of  the  insured,  less  the  surrender  value  of  the 
poUcy,  now  claimed  the  entire  fund  of  insurance.  Held,  that  the  amount 
of  the  policy  should  be  applied  to  the  creditor  only  so  far  as  was  necessary 
to  the  payment  of  the  balance  of  the  debt;  the  creditor  being  entitled  to  a 
credit  for  premiums  paid  by  her  after  the  petition  in  bankruptcy  was  filed, 
with  interest.     In  re  Newland,  283. 

BOND. 

See  Commissions  op  Agents,  2. 

Of  agent. — A  bond  reciting  that  the  obligor  had  been  appointed  agent 
to  an  insurance  company,  bound  him  to  conform  to  all  instructions  and  to 
remit  all  moneys  which  he,  as  agent,  should  receive.  Subsequently  he  re- 
signed his  agency  in  writing,  and  the  company  accepted  it  also  in  writing, 
but  he  continued  to  be  employed  by  them.  Held,  that  the  bond  did  not 
cover  any  default  after  the  time  of  his  resignation.  Amicable  Life  Ins.  Co. 
V.  Sedgwick,  129. 

BREACH  OF  LAW. 

See  Accident  Insurance,  7. 

CHANGE   OF  RISK. 

Change  in  health  after  application  made.  —  It  is  the  duty  of  the 
assured  to  communicate  to  the  company  any  material  change  in  health  in 
the  interval  between  the  making  the  application  and  the  completion  of  the 
contract  by  the  payment  of  premium.  Whitley  v.  Piedmont  §■  Arl.  Ins.  Co. 
361. 

COMMISSIONS  OF  AGENTS. 

1 .  Termination  of  agency.  —  The  rules  of  an  insurance  company  provided 
that  agents  should  receive  a  commission  of  "  five  per  cent,  on  each  renewal 
collected  and  transmitted  by  them."     Held,  that  the  plaintiff,  whose  agency 
VOL.  IV.  45 
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of  such  company  had  terminated,  was  not  afterwards  entitled  to  this  com- 
mission on  policies  procured  by  him  while  he  was  agent,  the  collection  and  re- 
mittance of  the  renewals  not  having  been  made  by  him,  and  no  custom  to  pay 
such  commission  after  the  termination  of  the  agency  being  shown.  Spaul- 
ding  v.  New  York  Life  Insurance  Co.  88. 

2.  Bond.  Suketies.  —  An  insurance  company  appointed  an  agent,  to  be 
paid  by  certain  commissions,  with  a  guaranty  that  they  should  amount  to 
a  specified  sum  monthly,  the  agency  to  be  terminated  by  either  party  at 
three  months'  notice.  The  agent  gave  bond  conditioned  faithfully  to  con- . 
form  to  all  instructions  of  the  company  and  to  remit  to  them  all  sums  re- 
ceived, less  his  commissions.  The  sureties  on  the  bond  knew  the  terms  of 
the  appointment.  Subsequently  the  company  and  the  agent  agreed,  with- 
out the  knowledge  of  the  sureties,  that  he  should  receive  increased  commis- 
sions, but  give  up  all  claim  on  the  guaranty.  Held,  that  this  change  in  the 
mode  of  compensation  did  not  discharge  the  sureties.  Amicable  Mutual 
Life  Ins.  Co.  v.  Sedgwick,  129. 

3.  Evidence.  —  In  an  action  for  certain  commissions  on  renewal  premiums 
alleged  to  be  due  from  the  defendants  to  the  plaintiff,  after  his  discharge 
from  the  employment  of  the  defendants,  the  plaintiff  read  in  evidence  a  let- 
ter to  himself  from  them,  in  which  there  was  the  following  passage :  "  Con- 
cerning your  statm  in  Missouri,  it  is  simply  this:  You  are  working  up  a  busi- 
ness for  yourself,  and  are  paid  the  highest  commissions  which  we  pay." 
For  the  purpose  of  explaining  the  meaning  of  this,  the  plaintiff  offered  evi- 
dence of  a  custom  between  insurance  companies  generally  and  their  agents 
in  Missouri,  allowing  the  latter  commissions  on  renewal  premiums  after  their 
connection  with  the  company  had  ceased.  Held,  incompetent.  Partridge 
V.  Phoenix  Mutual  Life  Insurance  Co.  503. 

CONCEALMENT. 

See  Misrepresentation;  Warranty. 

Knowledge  of  facts.  —  The  wife  of  the  party  whose  life  was  insured,  and 
for  whose  benefit  the  policy  was  obtained,  stated  to  the  agent  of  the  com- 
pany at  the  time  of  procuring  such  a  renewal  receipt,  in  answer  to  his  in- 
quiry on  the  subject,  that  her  husband  (who  was  absent  in  another  state) 
had  written  to  her,  and  that  he  was  in  his  usual  health.  Held,  that  the 
statement,  not  being  incorporated  into  the  policy,  was  merely  a  representa- 
tion ;  and  the  failure  to  communicate  even  a  material  fact,  if  unknown  to 
the  party,  will  not  vitiate  the  policy.  Mutual  Ben.  Life  Ins.  Co.  v.  Rob- 
ertson, 25. 

CONFLICT   OF  LAWS. 

Limitation.  —  The  insured  resided  in  the  State  of  Virginia  at  the  time  the 
insurance  was  effected;  and  it  appeared  that  the  statute  of  limitations  of 
that  State,  which  barred  actions  of  the  present  kind  in  five  years,  was 
suspended  between  the  17th  of  April,  1861,  and  the  2d  of  March,  1866. 
There  was  another  act  further  suspending  the  operation  of  the  statute  of 
limitations  until  the  1st  of  January,  1868,  but  from  the  effect  of  this  act 
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foreign  debtors  were  excluded.  Held,  that  the  defendants  were  foreign 
debtors,  and  that  the  statute  of  limitations  began  to  run  in  favor  of  defend- 
ants on  the  2d  of  March,  1866,  and  that,  as  the  present  suit  was  not  insti- 
tuted until  in  February,  1873,  the  right  of  action  had,  therefore,  expired. 
It  was  also  held  that  the  policy  was  a  New  Jersey  contract,  to  be  performed, 
so  far  as  the  payment  of  insurance  was  concerned,  in  New  Jersey;  the  de- 
fendants having  withdrawn  their  agents  from  Virginia,  and  being  under  no 
obligation  to  send  agents  to  that  State  after  hostilities  had  ceased.  Under 
the  statute  of  New  Jersey  the  right  of  action  was  barred  six  years  from  the 
time  when  it  accriied;  and  the  plaintifE  therefore  could  not  recover.  Sprat- 
ley  V.  Mutual  Benefit  Life  Ins.  Co.  84. 

CONSPIRACY. 

Evidence.  —  In  an  action  upon  a  life  policy,  held,  that  there  was  evidence 
sufficient  to  go  to  the  jury  to  charge  fraud  or  conspiracy  upon  the  deceased 
in  obtaining  the  policy.  It  was  not  necessary  to  establish  the  conspiracy 
against  the  three  parties  charged  with  it.  It  was  sufficient  to  prove  that  the 
policy  was  obtained  by  fraud  for  which  the  deceased  was  chargeable  alone, 
or  in  connection  with  others,  and  this  might  be  done  by  direct  evidence  or 
by  circumstances  from  which  a  jury  could  reasonably  infer  it.  National  Life 
Insurance  Co.  v.  Minch,  240. 

CONSTITUTIONAL  LAW. 

Section  18  of  the  act  of  Apbil  27,  1872,  (69  Ohio  L.  155,)  by  which 
incorporated  life  insurance  companies  of  other  states  are  allowed  to  transact 
business  in  this  State  only  on  condition  that  they  become,  so  far  as  remedies 
are  sought  against  them  here,  subject  to  the  exclusive  jurisdiction  of  the 
courts  of  this  State,  is  not,  in  the  particular  named,  in  violation  of  the  sev- 
enth clause  of  section  2  of  article  3  of  the  Constitution  of  the  United  States, 
which  provides  that  the  judicial  power  of  the  United  States  shall  extend  to 
controversies  between  citizens  of  different  states.  Such  companies  comply- 
ing with  the  requirements  of  the  statute  referred  to,  and  doing  business  in 
this  State  under  licenses  thus  obtained,  become,  in  suits  brought  against 
them  here,  personally  amenable  to  the  jurisdiction  of  the  courts  of  this  State, 
and  are  to  be  treated,  for  purposes  of  suits,  as  corporations  of  this  State. 
New  York  Life  Insurance  Co.  v.  Best,  379. 

CONSUMMATION  OF   CONTRACT. 
See  Contract.     . 

CONSUMPTION. 

See  Misrepresentation,  14. 

CONTRACT. 
1.  Consummation  of  contract.  —  An  agent  having  agreed  to  obtain  a  pol- 
icy for  a  party  containing  a  certain  provision,  and  having  thereupon  received 
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from  him  a  note  for  part  of  the  premium,  and  the  insurance  company  having 
tendered  a  policy  without  the  provision,  which  was  declined,  held,  that  the 
contract  was  not  consummated,  and  that  the  party  could  recover  from  the 
company  the  amount  of  the  note,  which  he  had  paid  to  the  company's  in- 
dorsee. Tiffi,  V.  Phoenix  Life  Insurance  Co.  201. 
2.  Failure  of  agent  to  perfokm  contract  with  examining  physi- 
cian. Damages.  —  The  plaintiff,  a  physician,  effected  an  insurance  upon 
his  lite  through  the  defendant,  an  agent  of  the  .31tna  Insurance  Company, 
upon  an  agreement  by  which  the  defendant  personally  agreed  to  furnish  a 
sufficient  number  of  applicants  for  insurance  to  the  plaintiff  for  medical  ex- 
amination to  pay,  in  the  fees  for  such  examination,  the  annual  premiums  for 
the  period  of  insurance,  provided  the  examinations  should  prove  satisfactory 
to  the  company.  The  policy  effected  was  on  the  endowment  plan,  the  pay- 
ment of  premium  to  cease  in  fifteen  years,  and  the  insured  being  entitled, 
after  making  payment  of  two  annual  payments,  to  cease  further  payments 
and  receive  a  paid  up  policy  for  a  sum  proportionate  to  the  number  of  annual 
premiums  paid.  After  payments  for  two  years  and  a  half  had  been  made  iu 
fees,  the  agent  sold  out  his  agency  and  was  unable  longer  to  carry  out  his 
contract  with  the  insured;  and  no  further  premiums  were  paid.  In  an  action 
upon  the  said  contract,  held,  that  the  plaintiff  was  not  entitled  to  recover  the 
cash  value  of  the  policy  at  the  time  of  the  action ;  but  he  could  recover  the 
amount  of  the  next  premium  due  to  the  company,  at  the  time  of  the  lapse  of 
the  policy,  with  interest,  since  he  was  always  ready  and  willing  to  perform 
his  part  of  the  contract,  and  since  his  examinations  were  satisfactory  to  the 
company.     Buckner  v.  Grosvenor,  391. 

COURT  AND  JURY. 
See  Law  and  Fact. 

CREDITOR  AND  DEBTOR. 
See  Debtor  and  Creditor. 

DAMAGES. 

Accident  policy.  Eefect  of  receiving  insurance  on.  —  In  an  action 
for  injuries  caused  by  defendants'  negligence,  a  sum  received  by  the  plain- 
tiff on  an  accidental  insurance  policy  cannot  be  taken  into  account  in  reduc- 
tion of  damages.    Bradbum  v.  Great  Western  Railway  Co.  613. 

DAYS   OF  GRACE. 
See  Premium,  19. 

DEBTOR  AND  CREDITOR. 

See  Assignment;  Bankruptcy,  2. 

1.  A  creditor  may  maintain  a  bill  in  equity  on  the  Gen.  Sts.  c.  113,  § 
2,  to  reach  and  apply  to  the  payment  of  the  debt  a  policy  of  insurance  on 
tlie  life  of  the  debtor,  assignable  by  its  terms  and  owned  by  him;  and  it  is 
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immaterial  that  the  insurers  are  a  foreign  corporation,  if  the  debtor  is  within 
this  State.     Anthracite  Insurance  Co.  v.  Sears,  127. 

2.  Discharge  of  company  by  creditor.  ^—  This  suit  was  brought  by  the 
administratrix  of  the  deceased,  whose  life  was  insured,  for  the  benefit  of 
Parker,  a  creditor,  (who  had  paid  all  the  premiums  except  the  first,)  to  re- 
cover the  surplus  of  insurance  over  and  above  the  amount  paid  Parker  by 
the  company.  Parker  was  paid  all  that  he  claimed  on  the  death  of  Mc- 
Kenty,  and  gave  a  receipt  in  full  and  surrendered  the  policy.  Held,  that 
the  plaintiff  could  not  recover  under  an  assignment  from  Parker  to  her, 
after  he  had  been  paid  by  the  company  the  full  amount  he  claimed.  Mc- 
Kenty  v.  Universal  Life  Ins.  Co.  153. 

3.  Assignment.  —  When  a  life  policy  of  insurance  is  assigned  by  the  assured, 
with  the  consent  of  the  company,  to  a  creditor  of  the  assignor,  to  secure  a 
past  debt  and  future  advances,  the  assignee  has  all  the  rights  which  the  ex- 
ecutor of  the  assured  would  have  had  if  the  policy  had  not  been  assigned, 
and  can  recover,  if  entitled  to  recover  at  all,  the  full  amount  thereof,  irre- 
spective of  the  amount  of  his  debt  against  the  assured.  Swick  v.  Home  Life 
Insurance  Co.  176. 

DECLARATIONS. 

See  Accident  Insurance,  5 ;  Evidence. 

DRUNKENNESS. 
See  Intemperance. 

EPIDEMIC. 
See  Permits,  4. 

EQUITY. 

1.  Misrepresentation.  Jurisdiction  op  equity.  —  A  bill  having  been 
filed  by  an  assurance  company  for  the  cancellation  of  a  life  policy  as  having 
been  obtained  by  concealment  and  misrepresentation,  a  motion  was  made  to 
restrain  an  action  at  law  upon  the  policy,  which  had  been  commenced  im- 
mediately after  the  filing  of  the  bill:  Held,  (affirming  the  decision  of  Malins, 
V.  C.,)  that  although  the  court  of  chancery  had  complete  jurisdiction  in 
such  a  case,  yet  the  court  of  law  was  the  most  suitable  tribunal  for  dealing 
with  disputed  facts  respecting  a  policy  of  assurance ;  and  the  motion  for  an 
injunction  was  refused.     Hoare  v.  Bremridge,  588. 

2.  When  proceedings  are  commenced  at  law  and  in  equity  respecting  the  same 
matter,  if  the  nature  of  the  claim  of  the  plaintiff  at  law  is  such  that  he  could 
only  enforce  it  at  law,  the  court  of  equity  will  be  very  reluctant,  on  an  in- 
terlocutory application,  to  withdraw  the  case  from  the  jurisdiction  of  the 
court  of  law.     lb.  , 

EVIDENCE. 

See  Accident  Insurance,  5,  6;  Agency,  2;  Commissions  of  Agents,  3; 
Experts;  Misrepresentations,  8. 

1.  Allegations  and  proofs.  —  In  an  action  upon  a  policy  of  life  insur- 
ance, the  introduction  of  the  policy  and  receipts  for  the  annual  premium  and 
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proof  of  the  death  of  the  assured  will  make  a  prima  facie  case  in  favor  of 
the  plaintiff.  He  is  not  bound  to  set  out  the  application  and  prove  its  truth. 
Mutual  Benefit  Life  Ins.  Co.  "f.  Robertson,  25. 

2.  MiSREPKESENTATiONS.  —  The  evidence  as  to  the  truth  of  the  representa- 
tions of  the  assured  considered.  The  mere  fact  that  shortly  after  the  policy 
was  effected  he  was  stricken  with  the  disease  which  terminated  his  life,  lield 
not  to  disprove  the  statement  as  to  good  health.  Fahrenhrag  v.  Eclectic  Life 
Ins.  Co.  42. 

3.  The  declarations  of  a  party  whose  life  is  insured  for  the  benefit  of  an- 
other, made  long  after  the  application  and  the  policy,  cannot  be  received  in 
evidence  against  the  latter  to  impeach  the  truthfulness  of  the  application. 
Washington  Life  Insurance  Co.  v.  Haney,  69. 

4.  Opinions.  —  The  law  presumes  that  a  policy  of  insurance  is  based  upon  the 
application ;  and  in  a  suit  on  such  policy  it  is  not  error  to  reject  the  testi- 
mony of  the  officers  of  the  company  that  the  policy  was  issued  on  the  belief 
that  the  statements  in  the  application  were  true,  and  would  not  have  been 
issued  if  any  of  them  had  been  known  to  be  untrue.    lb. 

5.  Pamphlet.  —  On  an  issue  as  to  whether  the  policy  on  which  the  plaintiff 
sought  to  recover  had  been  forfeited,  the  plaintiff  proved  the  issuance  of  a 
certain  pamphlet  by  the  defendants,  but  did  not  offer  it  in  evidence.  The 
plaintiff's  counsel  was,  however,  permitted  to  read  certain  portions  of  the 
pamphlet,  and  to  state  its  contents  to  the  jury  in  summing  up.  Held,  error. 
Koelges  v.  Guardian  Mutual  Life  Insurance  Co.  266. 

6.  Declarations.  Experts.  Materiality.  —  In  an  action  upon  a  life 
insurance  policy,  the  declarations  of  the  person  insured,  made  after  the  issue 
of  the  policy,  to  the  effect  that  he  was  subject  to  severe  headaches,  for  which 
he  had,  when  afflicted,  taken  large  quantities  of  laudanum,  lield,  inadmissi- 
ble to  prove  that  the  deceased  had  made  false  representations  in  his  ap- 
plication for  the  policy.  MuUiner  v.  Guardian  Mutual  Life  Insurance 
Co.  267. 

7.  The  fact  that  the  person  whose  declarations  are  sought  to  be  proved  is  dead, 
affords  no  ground  for  the  admission  of  such  declarations.     lb. 

8.  The  admission  of  testimony  of  a  physician  who  had  visited  deceased  and 
prescribed  for  him  for  an  attack  of  the  headache,  subsequently  to  the  issue 
of  the  policy,  concerning  the  interview  with  deceased,  held,  not  inconsistent 
with  the  exclusion  of  the  other  testimony,  being  not  the  mere  declaration  of 
the  deceased,  but  the  testimony  of  an  expert  to  a  fact.    lb. 

9.  The  deceased  died  from  an  overdose  of  laudanum  taken  for  the  headache. 
Held,  that  this  fact  did  not  show  that  the  omission  of  deceased  to  mention  to 
the  defendant  the  headaches,  and  that  he  was  accustomed  to  take  laudanum 
therefor,  was  material.     lb. 

10.  Statements  made  by  the  insured  to  others  than  the  insurance  company  and 
the 'physician  in  relation  to  his  health,  held  admissible  in  evidence.  Svnft 
V.  Massachusetts  Life  Ins.  Co.  300. 

11.  The  premiums  on  the  policy  came  due  the  20th  of  September.  Plaintiff's 
evidence  showed  that  on  that  day  an  agreement  was  made,  by  defendant's 
general  agent,  to  extend  the  time  of  payment  to  November  5.  This  was  de- 
nied by  the  agent.     Held,  that  a  memorandum  by  the  agent,  of  the  amount 
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to  be  paid  by  the  insured  person  before  the  5th  of  November,  given,  on  the 
1st  of  November,  by  the  agent  to  one  acting  in  behalf  of  the  insured,  was 
admissible  to  corroborate  plaintifE's  evidence.  Dean  v.  Mtna  Life  his.  Co. 
341. 

12.  Evidence  on  the  part  of  the  plaintiff  in  no  way  prejudicial  to  defendant, 
and  in  contradiction  of  the  plaintifE's  version  of  a  transaction,  although  in- 
competent, held  not  the  ground  for  an  exception  by  defendant,     lb. 

13.  Entries  in  defendant's  books,  made  by  their  agent,  showing  that  the  pol- 
icy was  cancelled  in  October,  it  not  being  shown  that  the  plaintiff  was  a 
party,  or  consented  thereto,  held  inadmissible  against  plaintiff.     lb. 

14.  Upon  his  cross-examination,  as  a  witness  for  the  defendant,  the  agent's 
attention  was  called  to  a  statement,  which  he  had  made  on  the  12th  of  No- 
vember, in  relation  to  the  agreement  of  extension.  Held,  that  evidence  of 
that  statement  was  admissible  to  affect  the  credit  of  his  testimony  as  to 
the  agreement.     lb. 

15.  Defendant  moved  for  a  nonsuit,  upon  the  ground  that  it  was  not- proved 
that  the  conditions  of  the  policy  were  waived,  and  the  time  of  payment  ex- 
tended by  defendant,  or  any  person  having  authority  to  do  so  in  its  behalf. 
Held,  not  broad  enough  to  present  an  objection  to  incompetent  evidence  re- 
ceived without  objection  at  the  time.    lb. 

16.  A  note  given  during  a  former  year  to  the  agent  upon  the  extension  by  him 
of  the  time  of  payment  of  a  premium,  it  appearing  that  the  defendant  acqui- 
esced in  the  transaction,  held  admissible  upon  the  question  of  the  agent's  au- 
thority to  extend  time  of  payment.     lb. 

17.  Declakations.  —  In  an  action  by  the  husband  upon  a  policy  on  the  life 
of  his  wife,  declarations  by  the  wife  made  by  her  when  lying  in  bed  appar- 
ently ill,  stating  the  bad  state  of  her  health  at  the  period  of  her  going  to  M., 
(whither  she  went  a  few  days  before  in  order  to  be  examined  by  a  surgeon, 
and  to  get  a  certificate  from  him  of  good  health  preparatory  to  making  the 
insurance,)  down  to  that  time,  and  her  apprehensions  that  she  could  not  live 
ten  days  longer,  by  which  time  the  policy  was  to  be  returned,  are  admissi- 
ble in  evidence  to  show  her  own  opinion,  who  best  knew  the  fact,  of  the  ill 
state  of  her  health  at  the  time  of  effecting  the  policy,  which  was  on  a  day 
intervening  between  the  time  of  her  going  to  M.  and  the  day  on  which  such 
declarations  were  made.  And  particularly  after  the  plaintiff  had  called  the 
surgeon  as  a  witness  to  prove  that  she  was  in  a  good  state  of  health  when 
examined  by  him  at  M. ,  —  his  judgment  being  formed  in  part  from  the  sat- 
isfactory answers  given  by  her  to  his  inquiries.     Aveson  v.  Kinnaird,  575. 

18.  Admissions.  Pheliminary  proofs.  Suicide. — Every  admission 
upon  which  a  party  relies  is  to  be  taken  as  an  entirety  of  the  fact  which 
makes  for  his  side,  with  the  qualifications  which  limit,  modify,  or  destroy 
its  effect.  When,  therefore,  the  agent  and  officers  of  an  insurance  company 
stated  to  the  agent  of  a  party  claiming  upon  a  policy  of  insurance  that  the 
preliminary  proofs  presented  were  sufficient  as  to  the  death  of  the  insured, 
but  that  they  showed  that  the  insured  had  committed  suicide,  the  whole 
admission  must  be  taken  together;  if  sufficient  to  establish  the  death  of  the 
insured,  it  was  also  sufficient  to  show  the  manner  of  his  death.  Mutual  Ben- 
efit Life  Insurance  Co.  v.  Newton,  661. 
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19.  The  preliminary  proofs  presented  to  an  insurance  company,  in  compliance 
with  the  condition  of  its  policy  of  insurance,  are  admissible  as  prima  facie 
evidence  of  the  facts  stated  therein  against  the  insured,  and  on  behalf  of  the 
company.     lb. 

EXPERTS. 
See  Anhuity;  Suicide,  6,  10. 

FOREIGN  COMPANIES. 

See  Constitutional  Law;  War,  1. 

Validity  of  policy.  —  A  life  policy  issued  by  a  foreign  insurance  company 
is  not  rendered  void  by  the  neglect  of  the  company  to  comply  with  the  pro- 
visions of  the  act  of  April  16,  1867,  providing  for  the  incorporation  and  reg- 
ulation of  insurance  companies  ;  nor  will  such  neglect  in  an  action  brought 
against  the  company  on  the  policy  release  the  policy  holder  from  paying 
premiums  according  to  the  terms  of  the  policy.  Union  Mutual  Life  Insur- 
ance Co.  V.  McMillen,  384. 

FORFEITURE. 

1.  It  is  a  general  rule  that  forfeitures  are  not  favored,  and  that  provi- 
sions in  contracts  for  forfeitures  are  strictly  construed.  These  principles 
apply  to  forfeitures  in  policies  of  insurance  for  non-payment  of  premiums 
when  due.     Young  v.  Mutual  Life  Ins.  Co.  1. 

2.  Waiver.  —  Where,  subsequent  to  the  accruing  of  a  forfeiture  under  the 
conditions  of  a  lite  policy  for  non-payment  of  premiums,  the  insurer,  with 
knowledge  of  the  facts,  by  its  own  acts  or  those  of  its  agents,  recognizes  the 
contract  as  still  subsisting,  and  manifests  an  intent  not  to  take  advantage  of 
the  forfeiture,  and  does  no  act  prior  to  the  death  of  the  assured  indicating  a 
purpose  to  claim  a  forfeiture  —  the  court  will  be  justified  in  finding  a  waiver 
of  the  forfeiture.  In  such  cases,  the  liability  of  the  insurer  accrues  on  the 
death  of  the  assured,  and  it  is  too  late  afterwards  to  claim  for  the  first  time 
the  benefit  of  a  forfeiture.     lb. 

S.  NoN-FORPEiTURE  POLICY.  —  The  poUcy  in  question  contained  a  provision 
that  in  case  of  a  default  in  the  payment  of  premium  in  advance,  when  due, 
after  the  first  had  been  paid,  the  company,  upon  surrender  of  the  policy, 
would  issue  a  paid  up  policy  for  the  sum  purchasable  by  the  net  value  of  the 
old  one.  The  assured  effected  a  policy  October  15,  1870,  and  paid  the  first 
premium  in  January  following.  He  died  October  24,  1871,  having  made  no 
further  payment.  Held,  that  the  second  premium  was  due  October  15,  1871, 
but  that  the  assured  was  protected  by  the  non-forfeiture  clause  to  the  extent 
of  a  paid  up  policy  for  such  an  amount  as  the  net  value  of  the  policy  would 
purchase  as  a  single  premium.  Mound  City  Mutual  Life  Ins.  Co.  v.  Twin- 
ing, 75. 

4.  Forfeiting  stock.  —  An  incorporated  company  which  exercises  its  power 
to  forfeit  the  stock  of  the  subscriber  for  the  non-payment  of  a  call,  cannot 
afterwards  recover  upon  a  note  given  to  it  by  such  subscriber  for  a  previous 
unpaid  assessment  on  his  stock.     Ashton  v.  Burbank,  149. 
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5.  Suit  to  declare  policy  valid. — Action  sustained  to  have  the  plain- 
tiff's rights  upon  a  life  insurance  policy  payable  to  her  declared  unimpaired; 
the  defendants  having  declared  the  policy  lapsed  upon  insufficient  grounds. 
At  the  trial  below,  the  court,  in  addition  to  a  ruling  to  the  above  effect,  de- 
clared in  the  alternative  that  the  plaintiff  might  require  the  defendants  to 
execute  to  her  a  fuU  paid  up  policy.  Held,  erroneous.  Hayner  v.  American 
Life  Ins.  Co.  244. 

6.  Interest  on  ,loan  note.  —  The  law  will  not  permit  a  forfeiture  of  a 
policy  of  life  insurance  for  failure  to  pay  interest  on  a  loan  or  premium  note 
at  a  stated  time,  where  the  policy  provides  that  such  interest  may  be  deducted 
by  the  insurer  from  the  dividends  on  or  proceeds  of  the  policy.  St.  Louis 
Life  Insurance  Company  v.  Grigshy,  633. 

7.  Hypothecation.  —  In  such  case  the  policy  is  in  law  hypothecated  for  the 
payment  of  the  note  and  interest,  and  the  agreement  for  forfeiture  for  non- 
payment of  interest  at  a  stated  time  will  be  disregarded  as  a  condition 
making  a  pledge  irredeemable.     lb. 

8.  Relief  in  equity.  —  In  such  case,  relief  will  be  granted  in  equity,  where 
the  amount  in  default  is'  greatly  disproportionate  to  the  forfeiture,  and  com- 
pensation in  money  can  be  made.     lb. 

HYPOTHECATIOlSr. 

See  Forfeiture,  7. 

INDEMNITY. 

Not  contracts  op  indemnity.  —  The  better  opinion  is  that  policies  of  life 
insurance  are  not,  like  fire  and  marine  insurance,  contracts  of  indemnity. 
The  agreement  is,  that  upon  the  death  of  the  party  whose  life  is  insured  it 
will  pay  to  the  person  named  in  the  policy  a  certain  amount  therein  speci- 
fied.    McKenty  v.  Universal  Life  Insurance  Co.  153. 

INJUNCTION. 

Injunction  continued  to  restrain  the  defendants,  the  Bund,  and  Elsasser 
and  Seidel,  officers  thereof,  from  transferring  their  insurance  from  the  plain- 
tiff's office  to  that  of  the  New  York  Life  Insurance  Co.  World  Life  Insur- 
ance Co.  V.  The  Bund,  297. 

INSANITY. 

See  Suicide. 

INSTALMENTS. 

See  Premium,  1. 

INSURABLE  INTEREST. 

1.  A  woman  engaged  to  be  married  can  effect  a  valid  insurance  upon 
the  life  of  her  intended  husband.  Chisholm  v.  National  Capital  Life  Insur- 
ance Co.  162. 

2.  The  relation  of  father  and  son  is  sufficient  to  establish  an  insurable 
interest  in  the  life  of  the  father.     Kane  v.  Reserve  Life  Insurance  Co.  455. 
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INTEMPERANCE. 
See  Be  Camp  v.  New  Jersey  Life  Ins.  Co.  287. 

1.  Eepkesentations  made  to  procure  a  policy  of  life  insurance  (which  pol- 
icy provides  that  it  shall  be  void  if  such  representations  are  untrue)  that  the 
insured  is  temperate  as  to  the  use  of  intoxicating  liquors,  and  has  always 
been  so,  will  avoid  the  policy  and  discharge  the  insurer,  if  at  the  time  of 
procuring  such  insurance  the  insured  was  addicted  to  periodical  and  habitual 
"  spreeing,"  and  the  insurance  company,  and  its  agents,  and  examining 
physician  were  all  ignorant  of  such  fact  when  the  premium  was  accepted 
and  the  insurance  effected ;  no  premium  being  received  after  knowledge  of 
such  fact  came  to  the  company.  Mutual  Benefit  Life  Insurance  Co.  v.  Holt- 
erhoff,  375.     See  further  S.  C.  on  appeal,  395. 

2.  Habitual.  —  In  an  action  upon  a  life  policy,  the  court  charged  the  jury 
that  the  answer  "  Yes  "  to  the  question  "  Are  you  always  sober  and  tem- 
perate ?  "  was  not  untrue  unless  the  insured  were  addicted  to  habits  of 
habitual  drunkenness  ;  also  that  if  the  answer  were  false,  it  was  immaterial 
whether  the  insured  died  from  intemperance  or  .not.  Fox  v.  Penn  Mutual 
Life  Insurance  Co.  458. 

LAPSED  POLICY. 

Kenewal  op  lapsed  policy.  —  When  a  policy  has  lapsed  for  non-payment 
of  the  premium,  and  is  afterward  reinstated  upon  the  condition  that  such 
reinstatement  shall  be  void  if  the  assured  shall  not  then  be  in  sound  health, 
the  policy  and  the  representations  upon  which  it  is  based,  and  the  renewal, 
are  to  be  considered  together.  The  renewal  of  a  contract  necessarily  im- 
ports a  continuance  of  its  terms.    Day  v.  Mutual  Ben.  Life  Ins.  Co.  15. 

LATENT  DISEASE. 
See  Life  Association  of  Scotland  v.  Foster,  520. 

LAW  AND  FACT. 

See  Misrepeesbntation,  8. 

1.  Pbeliminaky  proofs.  —  When,  under  the  terms  of  a  policy  of  life  insur- 
ance, the  representatives  of  the  party  assured  are  to  furnish,  within  a  cer- 
tain time  after  the  death  of  the  assured,  "  due  proof  of  the  just  claim  of  the 
assured,"  — if  the  party  claiming  the  insurance  money  have  within  the 
time  furnished  answers  written  out  in  the  presence  of  the  insurers'  agent, 
to  certain  printed  questions  usually  furnished  by  the  insurer,  for  the  purpose 
of  seeing  whether  the  claim  is  just  or  not,  and  the  insurer  receive  and  keep 
the  questions  and  answers  without  any  suggestion  that  such  preliminary 
proofs  are  insufficient,  either  in  form  or  substance,  —  the  court,  in  a  suit 
for  the  insurance  money,  has  no  right  to  determine  as  matter  of  law,  that 
questions  and  answers  do  not  establish  the  justice  of  the  plaintiff's  claim, 
and  that  the  plaintiff  is  not  entitled  to  a  verdict.  Questions  and  answers 
so  given  furnish  some  evidence  that  the  claim  is  just;  and  the  matter  is 
proper  for  the  jury  even  though  the  contents  of  the  paper  do  not  as  yet  ap- 
pear.    Manhattan  Life  Insurance  Co.  v.  Francisco,  506. 
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2.  Disease.  —  Where  a  medical  man  testifies  that  the  "  disease  "  of  a  person 
who  had  died,  and  on  whose  death  a  claim  for  insurance  was  made,  "  had ' 
been  indigestion,  torpid  liver,  and  colic,  and  that  he  died  of  acute  hepatitis,'' 
and  several  other  persons,  the  acquaintances  of  the  deceased,  testify  that 
they  had  never  known  him  to  be  unwell,  or  if  so  more  than  very  slightly, 
and  that  they  considered  him  to  be  a  healthy  man,  an  instruction  to  the 
jury,  that  the  evidence  was  not  sufficient  to  enable  the  plaintiff  (who  was 
suing  for  the  insurance  money  on  a  policy  of  life  insurance,  previous  to  the 
granting  of  which  the  decedent  had  answered  in  reply  to  the  usual  questions 
that  he  had  "  no  sickness  or  disease  ")  to  recover,  was  held  to  have  been 
rightly  refused;  and  that  the  jury  were  rightly  instructed  that  it  was  for 
them  to  determine  whether  the  deceased  had  been  afflicted  with  any  sickness 
or  disease,  within  the  meaning  of  the  terms  as  used  in  his  answers  to  ques- 
tions put  to  him,  prior  to  the  issue  of  the  policy.    lb. 

LIMITATION. 

See  Conflict  of  Laws. 

MARRIAGE. 

Charge  to  jury  on  a  policy  for  the  benefit  of  wife.  Proof  of  marriage.  HoU 
abird  v.  Atlantic  Life  Insurance  Co.  181. 

MATERIAL  FACTS. 

See  Wakkanty,  10. 

MISREPRE  SENT  ATION. 
See  Evidence,  2. 

1.  Basis  OF  CONTRACT.  Application.  False  answers. — WLere  a  pol- 
icy of  life  insurance  stipulates  that  it  shall  be  void  if  any  of  the  statements 
in  the  application  shall  be  found  in  any  respect  untrue,  and  where  the  appli- 
cation contains  an  instruction  to  the  applicant  to  answer  each  question  "  to 
the  best  of  his  knowledge  and  belief,  briefly  and  explicitly,"  and  also  a 
statement  that  answers  made  to  the  questions  "  shall  form  the  basis  of  the 
contract  for  insurance,  and  also  that  any  wilfully  untrue  or  fraudulent 
answers  "  shall  avoid  the  policy,  held,  that  the  measure  of  truthfulness  re- 
quired by  the  policy  is  that  indicated  in  the  application,  and  that  a  mere  mis-' 
statement,  unless  wilful  and  fraudulent,  would  not  avoid  the  policy.  Wash- 
ington Life  Ins.  Co.  v.  Haney,  69. 

2.  Statements  IN  any  respect  untrue. — Knowledge  of  falsity  in  such 
case  not  necessary.     Holabird  v.  Atlantic  Ins.  Co.  181. 

3.  Untruthful  answers  to  material  questions  defeat  right  op 
RECOVERY.  —  Where  the  policy  itself  contains  a  condition  that  if  the  state- 
ments made  by  the  applicant  in  the  negotiations  for  the  policy  shall  prove 
untrue,  the  policy  shall  be  void,  untruthful  answers  to  material  questions 
relating  to  the  health  and  habits  of  the  assured  will  defeat  the  right  to 
recover  thereon,  though  the  matters  misrepresented  did  not  cause  or  con- 
tribute to  his  death.     Conover  v.  Massachusetts  Life  Ins.  Co.  187. 


716  INDEX. 


Misrepresentation. 


4.  Statute.  —  The  act  of  the  Missouri  Legislature  of  March,  23,  1874,  com- 
mented on  and  held  not  to  apply  to  the  case  in  judgment.     lb. 

5.  Spitting  op  blood.  — By  the  terms  of  a  life  policy  it  was  provided  that 
the  proposals,  answers,  and  declarations  of  the  assured  should  be  made  part 
of  it  "as  fully  as  if  they  had  been  therein  recited;  "  and  it  was  further 
declared  in  the  policy  that  if  they  should  be  found  in  any  respect  false  or 
fraudulent  the  policy  should  be  void.  In  the  series  of  questions  thus  annexed 
to  and  forming  part  of  the  policy  was  one  propounding  the  inquiry  whether 
the  insured  had  ever  had  certain  specified  diseases,  and  if  so,  how  long,  and 
to  what  extent,  among  which  were  enumerated  spitting  of  blood  and  diseases 
of  the  lungs,  to  which  the  insured  answered  in  writing,  "  No."  At  the  end 
of  the  series  of  questions  was  a  declaration  subscribed  by  the  assured,  stat- 
ing that  the  answers  given  were  correct  and  true,  and  that  the  statements 
made  by  him  should  form  the  basis  of  the  contract,  and  also  that  any  untrue 
or  fraudulent  answer,  or  any  suppression  of  facts  in  regard  to  his  health 
should  render  his  policy  void.  The  insurance  was  effected  in  January,  1867. 
It  appeared  that  in  November,  1865,  he  had  had  a  slight  hemorrhage  which 
continued  now  and  then  for  two  days;  that  in  March,  1866,  he  had  had  an- 
other, which  lasted  nearly  ten  days,  during  which  he  raised  blood  twice  a 
a  day,  morning  and  evening,  and  from  the  effects  was  confined  to  his  bed 
several  weeks ;  that  during  the  first  hemorrhage  he  spit  blood  more  than  ten 
times ;  and  that  he  thought  the  blood  came  from  his  lungs  at  both  attacks. 

«He  had  another  attack  of  hemorrhage  in  August,  1868,  and  in  September, 
1869,  he  died  of  consumption.  Hdd,  that  the  answer  of  the  insured  that 
he  had  never  had  a  disease  of  the  lungs  or  spitting  of  blood  was  untrue, 
and  the  policy  avoided.     Foot  v.  Mtna  Life  Insurance  Co.  204. 

6.  In  an  application  previously  made  for  an  insurance  upon  his  life  to  another 
company,  the  assured  had  made  known  to  the  agent  of  that  company  (who 
was  the  medical  examiner  in  this  application)  that  he  had  had  two  attacks 
of  spitting  of  blood.  Held,  that  this  did  not  change  the  effect  of  the  untrue 
answer.     76. 

7.  The  judge  at  the  trial  charged  that  the  answers  were  warranties  to  some  ex- 
tent, and  if  any  answer  was  untrue  and  was  known  to  he  untrue  at  the  time 
it  was  made,  the  warranty  was  broken,  and  the  policy  avoided.  Held,  that 
this  was  error.  The  provision  that  if  the  answers  should  be  found  in  any 
respect  false  or  fraudulent  the  policy  should  be  void,  was  not  a  waiver  or 
merger  of  the  previous  provisions  in  respect  of  the  truth  of  the  answers. 

n. 

8.  Question  or  pact.  Construction  op  language.  Declarations. 
—  In  an  application  by  plaintiff  for  insurance  on  the  life  of  her  husband,  she 
stated  that  he  was  in  good  health,  and  usually  had  good  health ;  that  she 
had  not  concealed  any  material  fact  in  relation  to  his  health.  To  a  question 
whether  his  parents,  brother,  or  sister  had  been  afflicted  with  scrofulous  dis- 
ease, she  answered  no.  To  another  question  she  answered  that  his  mother 
died  of  scrofula.  She  further  stated  that  one  of  his  brothers  died  of  an 
unknown  disease,  and  one  of  his  sisters  of  disease  of  the  blood.  She  was 
not  asked  if  her  husband  ever  had  scrofula.  The  insured  person  told  the 
examining  physician  of  the  company  that  his  mother  died  of  scrofula,  and 
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in  reply  to  a  question  said  he  never  had  any  of  that  disease  that  he  was 
aware  of.  He  died  about  nine  months  after  the  issue  of  the  policy  of  an 
abscess  caused  by  scrofula.  Evidence  was  given  tending  to  show  that  the 
insured  had,  on  several  occasions  some  years  previous  to  insuring,  been  in 
feeble  health.  Other  evidence  showed  that,  with  one  or  two  exceptions, 
his  general  health  had  always  been  good,  and  had  been  especially  so,  witn 
the  exception  of  a  slight  lameness,  for  syJ)out  four  years  immediately  preced- 
ing the  issue  of  the  poUcy.  Held,  that  the  question  whether  plaintiff  and 
the  insured  misrepresented  the  true  condition  of  the  health  of  the  insured 
was  one  of  fact  for  the  jury.  Held,  also,  that  the  statement  that  the  par- 
ents, brothers,  or  sisters  of  the  insured  had  not  been  afflicted  with  scrofu- 
lous disease,  taken  in  connection  with  the  statement  that  his  mother  died  of 
scrofula,  and  his  sister  of  disease  of  the  blood,  was  not  untrue  in  such  a  way 
as  to  avoid  the  policy.     Swift  v.  Massachusetts  Life  Insurance  Co.  300. 

9.  At  the  time  the  insured  was  examined  he  had  an  abscess.  Held,  that  it 
was  for  the  jury  to  determine  whether  he  acted  in  good  faith  in  the  repre- 
sentations that  he  had  no  symptoms  of  scrofula  that  he  was  aware  of.     lb. 

10.  It  was  in  evidence  that  the  word  "  unknown  "  disease  was  inserted  in  the 
appUcation  by  defendant's  agent,  in  lieu  of  the  statement  actually  made, 
that  the  party  did  not  know  of  what  disease  the  brother  died.  Held,  that 
it  was  for  the  jury  to  determine  what  construction  should  be  put  upon  the 
word  "unknown,"  whether  as  referring  to  the  knowledge  of  the  party,  or 
of  everybody,     lb. 

11.  Disease  or  kidneys.  —  An  appUcant  for  insurance  upon  his  life  stated 
that  he  had  no  disease  of  the  kidneys  or  bladder,  and  that  he  had  not  had 
any  sickness  within  the  last  ten  years.  His  family  physician  stated  that  he 
had  two  years  previously  prescribed  for  the  applicant  for  bilious  fever,  and 
that  the  applicant  had  no  symptoms  of  disease  of  the  Uver  or  kidneys,  or 
any  organic  disease.  The  applicant  signed  an  agreement  that  the  answers 
should  form  the  basis  of  the  contract  between  himseK  and  the  insurance 
company,  and  a  statement  that  he  knew  that  if  untrue  they  would  avoid  the 
poUcy.  For  some  years  previous  to  the  time  of  application,  applicant  had 
had  an  affection  of  the  kidneys,  but  his  family  physician  and  other  phy- 
sicians testified  that  it  was  not  organic.  Applicant  died  of  an  overdose  of 
laudanum.  Held,  that  the  statements  as  to  kidney  disease  were  untrue,  and 
avoided  the  policy.    Britlon  v.  Mutual  Benefit  Life  Insurance  Co.  326. 

12.  Paralysis.  —  The  application  for  a  policy  of  life  insurance  declared  that 
any  untrue  or  fraudulent  answers  or  suppressions  of  fact  should  render  the 
poUcy  void.  To  the  question  whether  the  applicant  ever  had  paralysis,  the 
answer  was  "  No."  In  an  action  on  the  policy  it  appeared  that  the  insured 
had  had,  previous  to  the  appUcation,  two  attacks  of  a  disease  which  his  phy- 
sician had  pronounced  to  be  paralysis.  He  manifested  alarm  and  apprehen- 
sion at  these  attacks  and  died  from  a  third  attack  in  less  than  a  year  after 
the  policy  was  issued.  Held,  that  the  poUcy  was  void.  Barteau  v.  Phoenix 
Life  Insurance  Co.  334. 

13.  The  inquiries  put  to  the  applicant  for  life  insurance  are  deemed 
to  relate  to  matters  which  affect  the  general  health  and  the  continuance  of 
life  and  not  to  temporary  and  occasional  physical  disturbances,  the  result  of 
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accidental  causes  to  which  all  men  are  more  or  less  subject.  But  in  regard 
to  a  disease  of  well  marked  symptoms  alarming  in  character,  which  all  well 
informed  persons  regard  as  affecting  the  general  health  and  as  threatening 
the  continuance  of  life  from  the  dangers  of  its  recurrence,  the  applicant  is 
bound  to  state  the  exact  truth.     76. 

14.  Consumption.  —  An  application  for  a  policy  of  life  insurance  contained 
this:  "  It  is  agreed  that  the  answers  to  the  annexed  questions  shall  be  the 
basis  and  form  part  of  the  policy  granted  on  this  appUcation,  and  if  the 
same  be  not  in  all  respects  full,  true,  and  correct,  the  policy  shall  be  void, 
and  all  money  paid  on  account  thereof  forfeited."  One  of  the  annexed 
questions  was  :  "  Have  the  parents,  uncles,  aunts,  brothers,  or  sisters  of  the 
party  been  afflicted  with  insanity,  consumption,  or  with  any  pulmonary, 
scrofulous,  or  other  constitutional  disease?"  This  question  was  answered 
' '  No. ' '  But  the  applicant's  brother  had  been  afflicted  and  died  with  con- 
sumption. Held,  that  the  policy  was  avoided.  Held,  also,  that  the  presump- 
tion was  that  the  applicant  understood  the  contents  of  the  application  signed 
by  her,  and  this  was  not  overcome  by  evidence  that  she  informed  the  agent 
who  took  such  appUcation  that  she  understood  her  brother  died  of  consump- 
tion.    Baker  v.  Home  Life  Insurance  Co.  355. 

15.  Waiver.  —  A  life  insurance  company  does  not  waive  the  consequences 
of  fraudulent  representations  on  the  part  of  the  assured  by  taking  premiums 
on  the  policy  subsequent  to  an  examination  of  the  assured,  made  two  years 
after  the  policy  was  issued  pursuant  to  an  application  for  another  insurance 
by  him.     Britton  v.  Mutual  Benefit  Life  Insurance  Co.  359. 

16.  Statements  by  an  applicant  for  insurance,  to  the  examining  physician,  in 
the  presence  of  the  company's  agent,  do  not  constitute  notice  to  the  com- 
pany,    lb. 

17.  Concealment.  —  The  insured  was  asked  if  he  had  ever  had  any  serious 
illness,  disease,  or  personal  attack.  He  answered,  "  Small-pox,  thirty  years 
since. ' '  Held,  that  if  he  had  had  a  fall,  resulting  in  serious  injury  to  his 
head,  the  fact  should  have  been  disclosed.  Snyder  v.  Mutual  Life  Ins.  Co. 
424. 

18.  In  answer  to  the  question  how  long  since  the  insured  had  been  attended  by 
a  physician,  and  for  what  disease,  he. replied,  "Not  for  twenty  years." 
Held,  that  if  he  had  had  a  serious  fall  about  five  years  before,  and  a  physi- 
cian employed  by  a  railroad  company  had  attended  him,  the  answer  was 
false  and  the  policy  void.     Ih. 

19.  Knowledge.  —  The  plaintiff  effected  a  policy  of  insurance  with  the  de- 
fendants on  the  life  of  K.  M.  T. ,  which  was  under  the  seal  of  the  defend- 
ants, but  the  plaintiff  was  not  made  a  party  to  it.  In  it  was  a  proviso, 
"That  if  the  declaration  under  the  hand  of  the  plaintiff  delivered  at  the 
defendants'  office  as  the  basis  of  the  insurance  is  not  in  every  respect  true, 
.  .  .  .  then  the  insurance  shall  be  void."  On  proposing  the  insurance, 
the  plaintiff  had  answered  in  writing  certain  questions,  and  at  the  foot  he 
had  signed,  as  the  person  proposing  the  insurance,  a  declaration,  "I declare 
that  the  above  particulars  are  truly  set  forth."  Held,  that  the  proviso  in 
the  policy  (by  the  terms  of  which  the  plaintiff  was  bound,  having  accepted 
it)  avoided  the  insurance  if  the  particulars  in  the  declaration  were  untrue  in 
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fact,  on  a  material  matter,  although  not  untrue  to  the  plaintiff's  knowledge. 
Macdonald  v.  Law  Union  Fire  §■  Life  Insurance  Co.  609. 

MISTAKE. 

1 .  Money  paid  under  mistake.  —  In  an  action  to  recover  back  money  paid 
under  a  mistake  of  fact,  the  circumstance  that  the  plaintifE  possessed  the 
means  of  ascertaining  the  truth  by  investigation,  but  had  negligently  omitted 
to  make  such  investigation,  ■wiU  not  prevent  a  recovery.  National  Life  In- 
surance Co.  V.  Jones,  272. 

2.  The  oflScers  of  a  life  insurance  company,  against  which  a  claim  upon  a 
policy  had  been  presented,  made  an  investigation,  from  which  they  were  led 
to  believe  that  a  defence  to  the  claim  existed,  upon  the  ground  of  false  and 
fraudulent  representations  and  concealment  of  the  insured  person  as  to  his 
health,  &c.  Notwithstanding  this  belief,  they  paid  the  claim,  upon  the 
grounds  in  part  that  an  unsuccessful  resistance  would  injure  the  reputation 
of  the  company,  and  prompt  payment  would  be  a  benefit  to  it.  Held,  that 
the  money  paid  could  not  be  recovered  back,  on  the  ground  that  the  pay- 
ment was  made  under  a  mistake  of  fact,  and  a  good  defence  to  such  pay- 
ment, by  reason  of  the  fraudulent  representations,  &c.,  actually  existed.     lb. 

3.  A  party  seeking  to  recover  back  money  voluntarily  paid,  and  without  any 
fraud  or  imposition  on  the  part  of  the  payee,  on  the  ground  that  the  payment 
was  made  under  a  mistake  of  fact,  must,  in  order  to  recover,  have  believed 
in  and  acted  upon  a  state  of  facts,  which  belief  turns  out  to  be  unfounded 
and  the  supposed  facts  untrue.  He  is  not  authorized  to  rescind  an  agree- 
ment merely  because  he  has  changed  his  mind  in  regard  to  a  matter  of 
policy,  or  has  come  to  a  better  position,  so  far  as  the  facilities  and  probable 
result  of  a  defence  to  the  payment  are  concerned,     lb. 

4.  Money  paid  by  the  plaintiff  to  the  defendant  (on  a  life  policy)  under  a 
bona  fide  forgetfulness  of  facts  which  disentitled  the  defendant  to  receive  it, 
may  be  recovered  back  in  an  action  for  money  had  and  received.  Kelly  v. 
Solari,  583. 

5.  It  is  not  sufficient  to  preclude  a  party  from  recovering  money  paid  by  him 
under  a  mistake  of  fact,  that  he  had  the  means  of  knowledge  of  the  fact ; 
unless  he  paid  it  intentionally  not  choosing  to  investigate  the  fact.    lb. 

NOTICE  OF  LOSS. 

See  Railway  Pass.  Assur.  Co.  v.  Burwell,  49;  Preliminary  proofs  ;  Pre- 
mium, 7. 

PAID  UP  POLICY. 

Surrender  or  old  policy.  —  In  an  action  on  a  policy  which  provided  that 
upon  its  surrender  within  thirty  days  after  an  unpaid  premium  became  due 
a  paid  up  policy  would  be  issued  in  exchange  for  it,  held  necessary  that  the 
original  policy  should  actually  be  surrendered  within  the  thirty  days.  Smith 
v.  Continental  Life  Insurance  Co.  421. 

PARALYSIS. 

See  Misrepresentation,  12. 
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PARTIES. 
See  Action  ;  Assignment,  3. 

PERMITS. 

.  Engaging  in  sea  service.  —  A  policy  of  life  insurance,  conditioned  that 
the  insured  should  not,  without  the  written  consent  of  the  insurers  first  ob- 
tained, engage  in  sea  service,  had  annexed  to  it  a  permit  to  engage  in  sea 
service  on  "  the  prior  payment  any  year  of  an  additional  premium;  "  and 
the  insured  paid  the  first  additional  premium.  Held,  that  the  policy  was 
forfeited  by  the  continuance  of  the  insured  in  sea  service  for  more  than  a 
year  without  payment  of  another  additional  premium.  Ayer  v.  New  England 
Mutual  Life  Insurance  Co.  128. 

.  Permit  to  pass  certain  limits.  —  The  Royal  Insurance  Company  of 
Liverpool,  through  its  agency  at  the  city  of  New  York,  issued  a  policy  upon 
the  life  of  one  George  B.  Waldron,  which  contained  a  condition  in  the  body 
of  the  policy,  which  provided  that  the  policy  and  insurance  should  be  sub- 
ject to  the  several  conditions,  restrictions,  and  stipulations  indorsed  thereon, 
in  the  same  manner  as  if  they  had  been  incorporated  in  the  body  of  the  pol- 
icy. The  policy  also  contained  another  provision,  as  follows  :  "  Provided, 
also,  that  in  case  the  said  assured  shall  at  any  time  depart  beyond  the  limits 
of  Europe,  without  the  previous  consent  of  the  said  company,  from  time  to 
time  duly  signified  by  indorsement  hereon,  then  this  policy  shall  cease  and 
be  void  to  all  intents  and  purposes  whatsoever,  and  all  premiums  or  moneys 
which  shall  have  been  paid  in  respect  thereof  shall  be  forfeited  to  the  use 
of  the  said  company."  The  following  memorandum  was  printed  on  the  pol- 
icy immediately  after  the  signatures  of  the  directors,  the  date  and  signature 
of  the  agent  being  written  in  said  printed  memorandum,  all  of  which  was  in- 
dorsed upon  said  policy  when  the  same  was  issued  :  "  Memorandum,  28th 
November,  1863  :  It  is  hereby  agreed  that  the  life  assured  by  this  policy 
shall  have  permission  to  reside  in  any  part  of  North  America,  to  the  north- 
ward of  thirty-six  degrees  and  thirty  minutes  of  north  latitude,  but  not  to 
the  westward  of  the  Rocky  Mountains,  and  likewise,  from  the  first  day  of 
November  to  the  first  day  of  July,  to  travel  and  reside  in  any  place  in  the 
United  States  south  of  the  above  limits,  but  not  to  the  westward  of  the 
Rocky  Mountains  ;  also,  to  pass  in  decked  vessels,  in  time  of  peace,  from 
any  one  port  of  Europe  to  another,  from  any  port  of  North  America  to 
another,  within  the  above  limits,  and  between  any  European  port  and  any 
North  American  port  within  the  said  limits,  anything  herein  contained  to 
the  contrary  notwithstanding."  Held,  that  the  prohibition  contained  in  the 
body  of  the  policy,  and  the  exceptions  and  conditions  contained  in  the  mem- 
orandum indorsed  thereon,  must  be  read  and  construed  together,  and  being 
thus  read  and  construed,  the  policy  is  to  be  considered  as  containing  a  con- 
dition that  would  read  as  follows :  "Provided,  also,  that  in  case  the  said  as- 
sured shall  at  any  time  depart  beyond  the  limits  of  Europe,  excepting  in 
travelling  or  residing  in  any  part  of  the  United  States  to  the  northward  of 
thirty-six  degrees  thirty  minutes  north  latitude,  and  in  any  part  south  of 
that  line  between  the  first  day  of  November  and  the  first  day  of  July,  then 
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and  in  such  case  this  policy  shall  cease  and  be  void,"  &c.  Such  a  policy  by 
its  terms  prohibits  the  assured  from  travelling  or  residing  in  any  part  of  the 
United  States  south  of  thirty-six  degrees  thirty  minutes  north  latitude,  be- 
tween the  first  day  of  July  and  the  first  day  of  November  of  any  year 
during  the  life  of  the  policy,  and  if'  assured  violates  its  provision  or  prohi- 
bition, the  penalty  is  that  the  policy  ceases  to  be  valid.  Rainsford  v.  Royal 
Insurance  Co.  193. 

3.  At  the  time  the  assured  made  his  application,  and  before  the  policy  issued, 
the  insurance  company  issued  to  the  assured  a  stipulation  or  permit  as  fol- 
lows :  "  It  is  understood  and  agreed  that  said  George  B.  Waldron  has- per- 
mission to  proceed  by  first-class  vessel  to  New  Orleans,  on  and  after  this 
date."  This  was  written  upon  the  foot  of  a  receipt  of  the  same  date,  given 
by  the  company  to  the  assured  for  his  premium  paid  on  his  proposal  or  ap- 
plication for  assurance.  The  assured  sailed  on  October  24,  1863,  from  New 
York  to  New  Orleans,  and  after  his  arrival  at  the  latter  place,  he  contiaued 
to  reside  there  until  August  23,  1864;  returning  to  New  York  August  31, 
1864.  The  company  claimed  that  the  policy  was  violated  by  this  residence 
in  New  Orleans,  and  refused  to  be  bound  by  the  same,  and  to  receive  any 
further  premium  on  account  thereof.  The  assured  died  in  February,  18C5, 
from  disease  of  the  brain,  which  first  showed  its  commencement  November 
1,  1864.  Held,  that  the  written  stipulation  or  permit  given  to  the  assured 
to  proceed  to  New  Orleans,  afiected  only  the  contract  between  the  company 
and  assured  at  the  time  the  permit  was  given,  and  was  not  intended  to  be 
incorporated  with  the  policy;  and  the  policy  could  not  be  reformed  so  as  to 
include  the  same  within  its  terms.  Also,  held,  that  the  permit  was  a  tem- 
porary condition  or  contract  to  enable  the  assured  to  proceed  to  New  Or- 
leans, between  its  date  (October  22)  and  November  1,  that  being  a  time  that 
the  agent  of  the  company  and  the  assured  assumed  would  be  prohibited  in 
the  policy  when  issued.     lb. 

4.  Permit  to  go  to  Cuba.  Evidence.  Yellow  feveb.  Epidemics.  — 
The  insured  effected  a  policy  prohibiting  him  from  going  south  of  certain 
limits  in  the  United  States  without  permission,  and  afterwards  obtained  a 
written  permit  "  to  proceed  to  Cuba  and  return  before  April  1,  1871;  he  to 
take  his  own  risk  of  death  from  epidemics."  The  insured  died  at  Havana 
of  yellow  fever,  in  February,  1871;  but  it  was  found  that  the  yellow  fever 
was  not  prevailing  as  an  epidemic  at  the  time.  Held,  that  evidence  could 
not  be  received  of  conversations  between  the  insured  and  the  president  of 
the  defendants  to  show  that  the  word  "  epidemic "  in  the  permit  was  in- 
tended to  cover  death  from  yellow  fever.  Also  that  evidence  was  properly 
excluded  by  which  the  defendants  attempted  to  show  that  yellow  fever  was 
regarded  as  an  epidemic  among  medical  men.  Pohalaski  v.  Mutual  Life  In- 
surance Co.  307. 

POLICY. 

SuKEBNDEB  OP  POLICY.  —  W.  procured  a  policy  for  the  benefit  of  her 
daughter,  and  having  paid  two  premiums  to  the  company,  surrendered  the 
policy  to  the  company,  in  consideration  of  $40.  Held,  that  this  was  effectual 
against  the  daughter.     Williams  v.  Washington  Life  Ins.  Co.  56. 
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PRACTICE. 

See  Action. 

Motion  to  strike  out  irrelevant  matter.  —  The  defendants  in  an  ac- 
tion upon  a  life  policy  pleaded  a  compromise  and  settlement.  The  plain- 
tiff replied  that  the  compromise  was  effected  by  false  representations  :  first, 
th5,t  the  policy  was  irregular  because  it  had  not  been  signed  by  the  proper 
officers;  secondly,  that  it  had  lapsed  for  non-payment  of  premium;  thirdly, 
that  there  had  been  collusion  and  false  statements  in  obtaining  the  policy  ; 
fourthly,  that  defendants  had  reinsured  part  of  the  risk  in  another  company, 
which  company  would  not  pay  on  this  suit,  and  that  plaintiff  would  have  to 
go  to  the  expense  of  another  suit.  Motion  granted.  Dunn  y.  Commonwealth 
Life  Insurance  Co.  394. 

PRELIMINARY  PROOFS. 
See  Law  and  Fact. 

1.  Proof  of  death.  —  Charge  to  the  jury  in  an  action  on  a  life  policy,  that 
if  no  formal  objection  was  made  to  the  evidence  of  death  when  adduced,  the 
defendants  cannot  now  object  to  its  insufficiency;  that  the  question  of  death 
is  to  he  determined  upon  the  preponderance  of  testimony ;  that  the  granting 
of  letters  of  administration  upon  the  estate  of  the  assured  is  prima,  facie  evi- 
dence of  his  death ;  that  the  motive  to  abscond  might  be  taken  into  consider- 
ation ;  and  that  the  mere  disappearance  without  apparent  motive  was  not  a 
ground  from  which  to  infer  death.  Instruction  also  as  to  identifying  a  party 
by  third  persons.     Tisdale  v.  Mutual  Benefit  Life  Ins.  Co.  58. 

2.  Notice  of  death.  Reasonable  time.  —  A  life  policy  provided  that 
payment  would  be  made  ninety  days  after  due  notice  and  proof  of  death. 
The  assured  died  in  September,  1863,  within  the  mihtary  lines  of  the 
"  Southern  Confederacy; "  the  insurers  being  domiciled  in  New  Jersey,  and 
having  in  1861  revoked  the  authority  of  their  Southern  agent,  through 
whom  the  present  policy  was  effected,  and  having  appointed  no  one  in  his 
place.  In  October,  1872,  proof  of  the  death  of  the  insured  was  furnished 
the  defendants.  Held,  that  as  with  reasonable  diligence  it  appeared  that 
proof  of  the  death  might  have  been  furnished  as  early  as  the  1st  of  January, 
1866,  the  notice  and  the  proof  given  were  too  late.  Spralley  v.  Mutual 
Benefit  Life  Insurance  Co.  84. 

3.  Waiver.  —  The  requirement  of  due  notice  and  proof  of  death  is  waived 
by  an  absolute  refusal  of  the  insurance  company  to  pay  the  sum  insured. 
McComas  v.  Covenant  Life  Ins.  Co.  184. 

4.  Waiver.  —  A  New  York  life  insurance  company  insured,  through  its 
agent  in  Rhode  Island,  a  poUcy  upon  the  lives  of  plaintiff  and  her  husband, 
payable  to  the  survivor.  The  policy  provided,  that  in  case  the  premiums 
should  not  be  paid  when  due  the  policy  should  be  void ;  but  no  place  of  pay- 
ment of  premiums  was  specified  in  the  policy.  At  the  time  the  insurance 
was  effected,  the  agent  stated  that  he  would  call  for  the  premiums,  and  he 
did  call  and  collected  two  premiums,  but  did  not  call  for  the  third,  which 
was  not  paid.     The  husband  having  died,  plaintiff  wrote  to  the  company 
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Stating  the  fact  of  his  death.  The  company  retained  the  letter  and  did  not 
request  any  other  notice  of  his  death.  In  an  action  on  the  policy,  held,  that 
the  company  must  be  deemed  to  have  waived  all  defects,  if  any,  in  the  pre- 
liminary proof  of  the  death  of  the  husband;  and  that  the  jury  having  found 
that  the  plaintiff  was  not  negligent  in  not  seeking  out  a  person  to  pay  the 
premium  to,  and  having  found  a  verdict  for  plaintiff,  the  judgment  thereon 
should  be  affirmed.  The  plaintiff  should  not  be  prejudiced  by  the  act  of  the 
agent,  although  the  policy  contained  a  clause  that  the  agents  of  the  com- 
pany were  not  authorized  to  "  make,  alter,  or  discharge  contracts,  or  waive 
forfeitures."     O'ReiUy  v.  Guardian  Life  Ins.  Co.  330. 

PREMIUM. 

.  Premium  PAYABLE  IN  INSTALMENTS.  —  The  policy  in  question  provided 
that  in  consideration  of  premiums  to  be  paid  on  or  before  a  certain  day,  or 
within  thirty  days  thereafter,  of  each  year,  or  (with  the  consent  of  the  com- 
pany) semi-annually,  quarterly,  or  thrice-yearly,  in  advance,  one  third  of 
which  premium  might  be  indorsed  as  a  loan ;  the  company  assured  the  ap- 
plicant and  agreed  to  pay  the  sum  insured  within  ninety  days  after  proof  of 
loss,  first  deducting  any  balance  of  the  year's  premium  unpaid,  (when  not 
paid  in  f uU  at  the  commencement  of  the  year, )  or  any  indebtedness  to  the 
company.  The  assured,  with  the  company's  consent,  elected  to  pay  his  pre- 
mium thrice-yearly.  Held,  that  the  payment  of  the  first  thrice-yearly  instal- 
ment did  not,  under  the  terms  of  the  policy,  give  him  a  credit  as  to  the  pay- 
ment of  the  other  instalment  to  the  end  of  the  year,  but  that  each  instalment 
must  be  paid  as  it  became  due,  or  the  policy  would  be  avoided.  Howard  v. 
Continental  Life  Insurance  Co.  8. 

!.  Patment  of  premium  before  due  to  sub- agent.  —  The  jury  in  this 
case  were  instructed  that  if  they  found  that  S.  was  employed  by  the  defend- 
ants to  deliver  the  policy  in  question  and  receive  a  half  year  premium 
thereon,  and  that  said  policy  was  delivered  by  him  in  May,  1871,  and  a  half 
year  premium  received  by  him,  and  that  thereafter,  during  the  same  month, 
S.  represented  himself  as  having  authority  from  defendants  to  receive  the 
premium  due  in  July  for  the  second  half  year,  and  that  relying  on  such  rep- 
resentation such  payment  was  then  made  and  a  receipt  from  S.  taken ;  and 
■if  the  jury  also  find  that  afterwards,  during  the  same  month,  T.,  acting  on 
behalf  of  assured,  called  at  the  office  of  defendants  and  exhibited  to  a  clerk 
of  the  company,  then  in  charge  of  the  office,  the  policy  and  receipt  given  by 
S. ,  and  inquired  of  him  in  regard  to  the  second  payment  and  receipt,  and 
was  informed  that  it  was  all  right,  then  they  were  justified  in  finding  that 
the  assured  had  a  right  to  rely  on  the  sufficiency  of  such  payment,  unless 
they  also  found  that  the  defendants  afterwards,  within  a  reasonable  time, 
repudiated  such  payment  and  receipt,  and  informed  the  assured  of  the  fact. 
Held,  correct,  though  the  policy  provided  that  agents  were  prohibited  from 
altering  and  discharging  contracts  or  waiving  forfeitures.  FaJirenkrag  v. 
Electic  Life  Ins.  Co.  42. 

(.  Non-patment  op  premium.  Receipt.  —  A  life  policy  provided  that 
if  the  "  premiums  shall  not  be  paid  on  or  before  the  day  above  men- 
tioned for  the  payment  thereof  at  the  office  of  the  company  ...  .  or  to 
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agents  when  they  produce  receipts  signed  by  the  president  or  secretary," 
the  company  should  not  be  liable.  Held,  that  if  payment  was  not  made 
within  the  time  mentioned  the  policy  was  void,  though  there  was  no  evi- 
dence that  a  receipt  was  produced  by  the  company's  agent,  and  payment 
refused  or  neglected.      Williams  v.  Washington  Life  Insurance  Co.  56. 

4.    NON-PAYMBNT  OF  PREMIUM.     NOTICE  OF.     POWBRS  OF  AGENT.      ClEBK. 

—  In  an  action  upon  a  life  policy  the  judge  charged  the  jury,  in  substance, 
that  if  it  was  the  custom  of  the  defendants'  agent  to  advise  parties  insured 
when  their  premiums  became  due,  and  such  had  been  the  custom  in  this  case, 
then  the  assured  had  the  right  to  expect  that  the  custom  would  be  observed 
in  the  case  in  question.  And  if  the  assured  had  removed  from  the  place  in 
which  he  was  insured,  and  so  informed  a  clerk  of  the  agent,  who  was  accus- 
tomed to  collect  the  premiums  of  the  assured,  this  was  notice  to  the  defend- 
ants of  the  change  of  residence,  and  they  were  bound  to  inform  him  of  the 
time  of  payment  at  the  new  place.  And  if  there  was  a  failure  to  pay  the 
premium  at  the  proper  time  by  reason  of  want  of  such  notice,  then  the  com- 
pany remain  liable,  notwithstanding  a  provision  declaring  the  policy  void  in 
case  of  non-payment  of  premium  when  due.  Mayers  v.  Mutual.  Life  Insur- 
ance Co.  62. 
6.  The  judge  also  charged  that  if  O.  was  employed  in  the  office  of  the  defend- 
ants' agent,  and  had  been  in  the  habit,  with  the  knowledge  and  assent  of  the 
agent,  of  collecting  premiums  on  the  present  pohcy,  and  had  been  permitted 
by  the  agent  to  procure  risks,  and  had  received  premiums  from  deceased 
several  days  after  due,  without  objection,  and  no  objection  was  made  by  the 
defendants,  then  it  might  be  infex-red  that  O.  was  acting  with  the  concur- 
rence of  the  defendants.  And  if  O.,  while  in  such  employ,  had  informed 
deceased  that  he  would  call  upon  him  for  the  premium,  and  deceased 
depended  upon  such  call  being  made,  this  would  excuse  him  from  not 
going  to  the  agent's  office  and  paying  the  premium  when  it  became  due, 
if  O.  had  at  various  times  called  upon,  and  by  authority  collected  the  pre- 
miums of,  deceased.  If,  however,  O.  had  left  the  employ  of  the  agent  at 
the  time  in  question,  and  this  fact  was  known  to  the  deceased,  it  was  other- 
wise.    Ih. 

6.  The  judge  further  charged  that  the  non-payment  of  the  particular  premium 
in  question,  at  a  certain  time,  was  fatal,  unless  by  the  declarations  and  con- 
duct of  the  defendant's  agent  the  deceased  had  reasonable  ground  to  believe 
that  a  strict  performance  was  waived.  Held,  that  the  charges  were  ricrht. 
lb. 

7.  Notice  of  pbemittm  due.  Non-payment  of  premium.  —  Where  the 
local  agent  of  a  life  insurance  company,  on  receiving  payment  of  the  first 
premium  due  on  a  policy,  represented  to  the  assured  that  the  company  were  in 
the  habit  of  giving  thirty  days'  notice  to  its  policy  holders  of  the  time  when 
each  premium  falls  due,  and  promised  that  he  would  give  such  notice,  and 
the  assured  died  two  days  after  the  second  premium  fell  due,  no  such  notice 

.:  having  been  given  to  him,  and  the  proof  failed  to  show  that  the  agent  had 
any  authority  to  make  such  an  agreement,  held,  that  the  beneficiary  could 
not  recover  on  the  policy.     Morey  v.  New  York  Life  Insurance  Co.  158. 

8.  Where  the  company's  receipt  for  the  premium  was  not  received  by  the  local 
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agent  to  whom  the  premium  was  to  be  paid  until  two  days  after  the  death 
of  the  assured,  held,  under  the  circumstances  above  stated,  that  the  benefi- 
ciary could  not  recover  on  the  policy.     Ih. 

9.  Where  by  express  agreement,  or  by  the  course  of  business  between  the 
parties,  it  is  understood  that  payment  wiU  be  made  to  the  local  agent,  and 
no  notice  has  been  given  in  sufficient  time  that  payment  shall  be  made  at 
the  office  and  principal  place  of  business  stipulated  in  the  contract,  a  tender 
of  payment  to  the  local  agent,  whether  received  by  him  or  not,  will  be 
available  to  the  policy  holder.     76. 

10.  PAYMB>fT  OF  PREMIUM.  Waivee.  —  A  Condition  of  a  life  policy  re- 
quiring payment  of  premium  on  a  certain  day  may  be  waived  by  a  custom 
of  the  company  to  receive  the  same  after  it  became  due ;  though  a  paper  be 
attached  to  the  policy  forbidding  the  altering  of  the  contract  or  the  waiv- 
ing of  forfeitures  by  the  company's  agent.  Thompson  v.  St.  Louis  Life  In- 
surance Co.  165. 

11.  Payment  of  premium.  —  The  premium  upon  a  policy  of  life  insurance 
is  considered  paid  to  the  company  when,  according  to  instructions,  it  is  de- 
livered to  an  express  company,  addressed  to  the  agent  of  the  insurers. 
Whitley  y.  Piedmont  §•  Arlington  Life  Insurance  Co.  361. 

12.  Non-payment  of  premium.  Note.  —  A  mutual  life  insurance  company 
insured  the  life  of  a  member,  for  a  certain  annual  premium,  to  be  paid  at 
the  beginning  of  each  year,  and  if  not  so  paid,  the  policy  was  to  cease  and 
determine,  the  insured  to  forfeit  all  moneys  paid  and  all  rights  under  such 
policy.  The  insured  paid  three  annual  premiums,  but  gave  his  promissory 
note  for  the  next  year's  premium,  the  taking  of  which  the  company  as- 
sented to,  payable  six  months  after  date,  bearing  interest  at  a  higher  rate 
than  the  rules,  &c.,  of  the  company  provided  for.  The  note  provided: 
"Being  for  premium  on  policy  No.  25,187,  and  if  not  paid  at  maturity, 
said  policy  is  to  be  void."  The  note  was  not  paid  at  maturity,  nor  did  the 
company  demand  payment  of  the  maker  on  the  day  it  became  due,  but 
urged  payment  at  other  times.  The  maker  was  solvent.  When  the  next 
year's  premium  would  have  fallen  due,  by  the  terms  of  the  policy,  upon  a 
tender  made  of  it  to  the  agent  of  the  company,  the  latter  refused  to  receive 
it,  claiming  that  the  risk  had  determined  by  reason  of  the  non-payment  of  the 
note,  and  demanded  back  the  receipt  given  for  the  previous  year's  premium, 
but  continued  to  hold  the  note.  In  an  action  brought  after  the  death  of  the 
insured,  to  recover  upon  the  policy :  Held,  that  the  payment  of  premiums  in 
cash,  as  required  by  a  policy  of  insurance,  or  by  note,  or  otherwise,  taken 
in  the  manner  the  policy  may  prescribe,  is  a  condition  precedent  to  the  con- 
tinuance of  the  policy,  and  if  not  paid  according  to  the  required  terms,  such 
policy,  ijjso  facto,  ceases  and  determines,  as  the  insured  has  the  option 
whether  he  will  continue  to  be  insured  in  such  company,  which  cannot  com- 
pel him  to  do  so,  or  recover  a  renewal  premium,  if  he  elects  not  to  con- 
tinue the  risk.  But  if  the  promissory  note  of  the  insured  be  accepted  by  the 
company  in  payment  of  suck  premium,  on  terms  other  than  those  prescribed 
in  the  policy  or  rules,  &c.,  of  the  company,  but  stating  that  it  is  given  for 
such  premium,  and  if  not  paid  at  maturity,  such  policy  is  to  be  void,  the 
terms  of  payment  become  a  condition  subsequent,  and   the  policy  is  only 
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void  at  the  option  of  the  company,  which  can,  if  it  choose,  recover  the 
amount  of  the  note  after  its  maturity,  the  risk  having  attached.  Mutual 
Benefit  Life  Insurance  Co.  v.  French,  369. 

13.  To  work  a  forfeiture  for  the  non-payment  of  such  a  promissory  note,  the 
company  must  demand  payment  of  it  on  the  day  it  hecomes  due,  during  the 
business  hours  of  the  day,  and  if  not  paid,  declare  the  policy  forfeited  or 
void ;  but  no  such  demand  of  payment  of  stipulated  annual  premiums,  in  the 
manner  required  by  the  terms  of  a  policy  of  insurance,  need  be  made.    lb. 

14.  Pailtjek  to  pay  pkbmiums.  —  Tyhen  a  life  policy  is  made  and  accepted 
upon  the  express  condition  that  if  the  annual  premium  is  not  fuUy  paid 
within  the  time  specified,  the  policy  "  shall  be  null  and  void  and  wholly  for- 
feited," the  failure  to  pay  the  premium  avoids  the  policy.  Union  Life  Ins. 
Co.  v.  McMillen,  384. 

15.  Waiver.  — When  the  policy  also  provides  that  no  agent  of  the  company, 
except  the  president  and  secretary,  can  waive  such  forfeiture,  authority 
conferred  upon  an  agent  before  the  premiums  become  due,  to  collect  them, 
does  not  impliedly  invest  him  with  authority  to  waive  the  forfeiture.    lb. 

16.  Notwithstanding  the  limitation  upon  the  power  of  agents  declared  in  the 
policy  in  respect  to  waiving  the  forfeiture,  the  company  is  competent  to 
invest  such  authority  in  any  of  its  agents.  The  authority  may  be  express) 
or  \t  may  be  implied  from  circumstances,  but  the  burden  of  showing  it  in 
either  case  is  on  the  party  claiming  its  exercise.     lb. 

17.  An  agent  having  no  authority  to  waive  the  forfeiture,  acting  in  the  inter- 
est of  the  assured,  received  the.  unpaid  part  of  a  premium  on  a  forfeited 
policy  after  the  Ufe  insured  had  ended,  for  which  he  gave  a  receipt  ante- 
dated, and  forwarded  the  money  to  the  company,  conceaUng  the  facts  as 
to  such  payment.  Held,  that  the  receiving  of  the  money  by  the  company 
in  ignorance  of  such  facts  was  no  ratification  of  the  act  of  the  agent  in  re- 
ceiving the  money.    lb. 

18.  The  fact  that  the  company,  on  tendering  back  the  money  so  received,  omit- 
ted to  return  certain  notes  given  in  part  payment  of  premiums,  but  which  the 
forfeiture  of  the  policy  rendered  uncollectible,  will  not  affect  the  rights  of 
the  parties  in  a  suit  on  the  policy;  nor  is  the  fact  that  the  notes  are  payable 
to  order  material,  where  they  show  on  their  face  the  consideration  for  which 
they  were  given.    lb. 

19.  Paymeistt  of  premium.  Dats  of  grace.  —  The  policy  in  question 
provided  that  no  premium  would  be  received  by  the  company  after  the  day 
named  for  payment  thereof  unless  the  insured  was  in  perfect  health  at  the 
time,  and  then  at  the  option  of  the  company.  The  policy  also  provided  that 
thirty  days'  grace  were  allowed  where  the  premiums  were  paid  annually; 
in  which  manner  they  were  payable  in  the  present  case.  The  premium 
which  became  due  March  5,  1871,  was  ordered  by  the  assured,  on  the  5th 
of  April  following,  to  be  sent,  in  a  package  dated  April  3d,  to  the  general 
agent  of  the  company,  —  the  assured  being  himself  sick  at  the  time.  The 
package  was  not  in  fact  sent  until  April  10th,  after  the  death  of  the  assured. 
Held,  that  there  could  be  no  recovery  upon  the  policy.  Donnald  v.  Pied- 
mont §■  Arlington  Life  Insurance  Co.  466. 

20.  Payment  of  premiums.  —  A  policy  issued  by  an  insurance  company  on 
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the  life  of  A  contained  a  provision  that  if  the  premiums  should  not  be  paid 
on  or  before  the  days  when  due,  at  the  office  of  the  company,  or  to  agents 
when  they  produce  receipts  signed  by  an  officer  of  the  company,  the  policy 
should  cease.  On  the  issue  whether  a  premium  due  on  a  certain  day  had 
been  paid  to  an  agent  of  the  company,  there  was  evidence  that  the  agent 
was  authorized  to  collect  premiums,  and  after  deducting  his  commissions  to 
invest  the  remainder  in  certified  checks  which  were  to  be  sent  with  his 
account  to  the  company  at  regular  periods  ;  that  a  few  days  before  the  pre- 
mium became  due  the  agent  was  indebted  to  the  firm  of  which  A  was  a 
member,  to  an  amount  exceeding  the  premium  ;  that  it  was  the  practice  of 
the  members  of  the  firm  to  pay  their  private  debts  with  funds  of  the  firm, 
and  A's  premiums  had  previously  been  so  paid  ;  that  the  agent  stated  to  A 
that  he  would  take  care  of  the  premium,  and  after  the  day  when  it  became 
due  stated  to  him  that  he  had  done  so  ;  that  the  agent  had  received  the  re- 
ceipt signed  by  an  officer  of  the  company,  and  had  so  informed  A,  but 
retained  it  as  a  voucher  against  A ;  that  the  agent  sent  the  company,  after 
the  death  of  A,  a  check  for  an  amount  including  this  premium  with  his 
account  ;  but  the  company  refused  to  receive  it,  and  returned  him  a  check 
for  the  amount  of  the  premium,  and  demanded  a  receipt.  Held,  that  the 
evidence  was  sufficient  to  warrant  the  jury  in  finding  that  funds,  which  the 
assured  had  a  right  to  control  and  apply  to  the  payment  of  the  premium, 
had  come  into  the  hands  of  the  company's  agent  before  the  premium  became 
due  ;  that  the  assured  directed  that  the  agent  should  apply  so  much  of  said 
funds  as  was  necessarj'  to  that  payment ;  and  that  the  agent  did  so  apply  it, 
and  that  the  jury  would  be  warranted  in  finding  a  verdict  for  the  plaintiff. 
CMckering  v.  Globe  Life  Insurance  Co.  638. 

21.  Transmission  op  premium  by  carrier.  —  When  a  debtor  delivers 
money  to  be  transmitted  to  his  creditor,  in  accordance  with  authority  given 
him  so  to  do  by  his  creditor,  and  the  money  is  lost  upon  the  way,  it  is  the 
loss  of  the  creditor.     Currier  v.  Continental  Life  Insurance  Co.  648. 

22.  The  plaintiff  waS  authorized  to  send  money  to  the  defendants  by  express, 
and  there  were  three  express  carriers  between  the  residence  of  the  plaintiff 
and  the  place  of  business  of  the  defendants  in  this  state :  the  plaintiff  sent 
the  money  for  the  last  premium  due  upon  his  life  insurance  policy  by  one  of 
these  expressmen,  who  embezzled  the  money  and  ran  away.  Held,  that  this 
was  a  sufficient  payment  of  this  premium  to  the  defendants.     lb. 

23.  Payment  of  premiums.  —  Construing  the  provision  of  the  policy  in 
suit  in  the  light  of  the  practical  construction  put  upon  similar  poUcies  by  the 
company  :  Held,  that  the  plaintiff  was  entitled,  on  electing,  to  discontinue 
the  payment  of  premiums  to  a  paid  up  policy,  without  first  paying  a  note 
held  by  the  company  for  part  premiums,  but  that  said  note,  with  interest, 
less  dividends,  was  to  be  deducted  from  the  amount  insured  when  the  policy 
became  payable.     Butcher  v.  Brooklyn  Life  Insurance  Co.  665. 

PREMIUM  NOTES. 
See  Premium,  12;  Warranty,  9. 
1.  The  unpaid  premium  notes  should  be  deducted  from  the  sum  payable 
by  the  policy.     McComas  v.  Covenant  Life  Insurance  Co.  184. 
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2.  Demand.  —  Plaintiff's  husband  assigned  to  her,  with  the  consent  of  the 
defendants,  a  policy  of  insurance  on  his  life,  issued  by,  them.  A  clause  in 
the  policy  provided  that  failure  to  pay  any  note  given  for  the  premium  should 
cause  the  policy  to  be  void,  without  notice  to  any  parties  interested  therein. 
At  the  time  for  payment  of  the  annual  premium,  (after  the  assignment  had 
been  made,)  defendants  took,  in  part  payment  thereof,  a  note  made  by 
plaintiff's  husband,  dated  December  11,  1869,  payable  four  months  after 
date,  without  grace,  and  having  a  clause  providing  that  the  policy  was  to  be 
void  in  case  the  note  was  not  paid^at  maturity,  according  to  the  contract  in 
said  policy.  No  demand  of  payment  of  the  note  was  made,  and  on  April 
12,  1870,  the  amount  of  the  note  was  tendered  to  the  defendants,  who  re- 
fused to  receive  it.  Held,  1.  That  no  demand  of  payment  of  the  note  was 
necessary;  2.  That  the  note  fell  due  on  AjSril  11,  1870;  3.  That  the  note 
not  having  been  paid  at  maturity,  all  the  rights  of  the  plaintiff  under  the 
policy  were  forfeited,  and  the  policy,  was  void  by  its  own  conditions.  Roeh- 
ner  v.  Knickerbocker  Life  Insurance  Co.  278. 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PROPOSAL. 

See  Application. 

REASONABLE  TIME. 
,See  Preliminary  Proofs,  2. 

RECEIPT. 

See  Premium,  3. 

1.  Acknowledgment  of  receipt  of  premium,  it  seems,  when  consid- 
ered as  constituting  part  of  the  contract  of  insurance,  cannot  be  disputed. 
Young  v.  Mutual  Life  Insurance  Co.  I.  • 

2.  Renewal  receipt.  —  Where  a  policy  is  issued  to  insure  the  life  of  a  per- 
son for  the  term  of  his  life,  in  consideration  of  the  premium  paid  and  to  be 
paid  annually  during  its  continuance,  a  receipt  given  for  the  annual  pre- 
mium, and  which  recites  that  the  policy  was  thereby  continued  in  force  for 
another  year,  does  not  constitute  a  new  contract,  but  merely  operates  to 
continue  the  old  one.     Mutual  Benefit  Life  Insurance  Co.  v.  Robertson,  25. 

3.  Paymknt  of  premium.  —  N.,  who  had  for  many  years  been  a  local  agent 
of  a  life  insurance  company,  held  a  policy  of  the  company  on  his  own  life  in 
the  name  and  for  the  benefit  of  his  wife.  Renewal  certificates  signed  by  the 
secretary  of  the  company  were  placed  in  his  hands,  to  be  used  ia  receiving 
payment  of  premiums  upon  policies  held  in  his  vicinity,  all  of  which  con- 
tained a  provision  that  they  should  not  be  valid  until  the  premium  was  paid 
and  tliey  were  countersigned  by  N.  as  agent.  Upon  the  payment  of  the 
premium  upon  the  policy  in  question  in  1866,  such  a  renewal  certificate  was 
taken  by  N.,  but  was  not  countersigned  by  him  as  agent.  N.  died  in  1867, 
and  after  his  death  a  similar  receipt  was  found  among  his  papers  for  the 
premium  due  in  1867,  but  was  not  countersigned  by  him.     Held,  in  a  suit  by 
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his  widow  on  tlie  policy,  that  the  court  committed  no  error  in  charging  the 
jury  that  the  receipt  under  the  circumstance  was  primd  facie  evidence  of 
the  payment  of  the  premium.     Norton  v.  Phoenix  Life  Insurance  Co.  619. 

RECEIVER. 

Funds  deposited  with  superintendent.  —  In  an  application  by  the  re- 
ceiver of  a  hfe  insurance  company,  for  an  order  directing  the  superintendent 
of  the  state  insurance  department  to  assign  the  funds  deposited  with  him  by 
the  company  for  the  security  of  policy  holders,  in  order  to  enable  the  re- 
ceiver to  resist  suits  for  disputed  claims,  held,  that  there  is  no  provision  of 
law  for  withdrawing  the  securities  in  the  hands  of  the  superintendent  for 
such  a  purpose.     Ruggles  v.  Chapman,  323. 

REINSURANCE. 

1.  Extent  of  liability.  —  The  C.  Co.  issued  policies  upon  the  life  of  H. 
to  the  amount  of  $15,000.  The  C.  Co.  reinsured  the  life  of  H.  in  two  other 
companies  for  $10,000.  Afterwards  another  company,  (the  H.  Co.,)  for  a 
valuable  consideration,  reinsured  all  the  then  outstanding  policies  of  the  C. 
Co.,  subsequent  to  which  H.,  the  person  insured,  died.  Held,  that  the  H. 
Co.  were  liable  to  the  holders  of  the  policies  for  the  whole  amount  insured 
thereby,  and  that  this  liability  was  not  affected  by  the  decision  of  arbitra- 
tors in  an  arbitration  between  the  C.  and  H.  companies,  to  which  such  hold- 
ers were  not  parties,  that  the  H.  Co.  was  liable  upon  such  policies  for  $5,000 
only.     Glen  v.  Hope  Life  Insurance  Co.  337. 

2.  An  agreement  by  the  H.  Co.,  in  the  contract  for  reinsurance,  to  indemnify 
the  C.  Co.  against  losses,  did  not  affect  the  right  of  the  policy  holders  to 
sue  the  H.  Co.  in  the  first  instance,    lb. 

RENEWAL  OF  POLICY. 
See  Lapsed  Policy. 

REPRESENTATIONS. 

See  Concealment  ;  Misrepresentation  ;  Warranty. 

Construction  of  answers.  —  Representations  and  statements  made  upon 
an  application  for  insurance  must  be  interpreted  according  to  the  fair  and 
obvious  import  of  the  words.  The  question  addressed  to  the  insured  by  the 
medical  examiner,  ' '  Have  you  ever  had  any  difficulty  with  your  head  or 
brain?  "  held,  therefore,  in  connection  with  the  question  as  put  to  the  med- 
ical examiner,  to  mean  any  functional  difficulty,  and  not  to  refer  to  mere 
temporary  and  occasional  disturbances,  such  as  headache.  Higbie  v.  Guar- 
dian Life  Insurance  Co.  234. 

RESTRICTIONS  UPON  RESIDENCE  AND  TRAVEL. 
See  Permits. 

SPITTING  OF  BLOOD. 
See  Misrepresentation,  5. 
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SUICIDE. 

1.  Insanity.  — In  an  action  upon  a  policy  providing  that  the  contract  should 
be  void  if  the  insured  should  die  by  his  own  hand,  the  court  charged  the 
jury  that  it  being  admitted  that  the  assured  had  committed  suicide,  the  bur- 
den was  on  the  plaintiff  to  show  that  he  was  insane  at  the  time  ;  and  that  if 
the  death  of  the  assured  was  caused  by  his  voluntary  act,  he  knowing  and 
intending  that  his  death  would  be  the  result  of  his  act,  and  when  his  reason- 
ing faculties  were  so  far  impaired  ^hat  he  was  not  able  to  understand  the 
moral  character,  general  nature,  consequences,  and  effect  of  the  act  he  was 
about  to  commit,  or  if  he  was  impelled  thereto  by  an  insane  impulse  which 
he  had  not  the  power  to  resist,  such  death  was  not  within  the  contemplation 
of  the  parties  to  the  contract,  and  the  insurers  are  liable.  Moore  v.  Con- 
necticut Life  Insurance  Co.  138. 

2.  Insanity.  —  In  an  action  upon  a  policy  conditioned  to  be  void  if  the  as- 
sured should  "die  by  suicide,"  the  court  charged  the  jury  that  if  the 
assured  was  impelled  to  the  act  of  self-destruction  by  an  insane  impulse, 
which  the  reason  that  was  left  him  did  not  enable  him  to  resist,  or  if  his 
reasoning  powers  were  so  far  overthrown  by  his  mental  condition  that  he 
could  not  exercise  them  on  the  act  he  was  about  to  do,  the  company  are  lia- 
ble ;  that  there  is  no  presumption  of  insanity  from  suicide,  and  the  plaintiff 
must  prove  insanity ;  and  that  the  burden  of  proof  to  show  that  the  death 
of  the  assured  was  by  suicide  and  not  by  accident  is  upon  the  company. 
Coverstonv.  Connecticut  Life  Insurance  Co.  169. 

3.  The  commission  of  suicide  does  not  raise  a  presumption  of  insanity. 
Coffey  V.  Home  Life  Insurance  Co.  224,  and  note,  233. 

4.  Insanity.  —  In  an  action  upon  a  life  policy,  held,  that  questions  pro- 
pounded af  the  trial  to  the  medical  examiner  of  the  defendants  as  to  the 
effect  which  certain  assumed  facts  would  have  had  upon  his  judgment  if 
they  had  been  disclosed,  were  incompetent.  Higbie  v.  Guardian  Mutual  Life 
Insurance  Co.  234.  • 

5.  To  prove  the  insanity  of  the  mother  of  the  insured,  a  witness,  having  tes- 
tified to  the  acts  and  declarations  of  the  mother  during  his  acquaintance  with 
her  several  years  before  she  died,  was  then  asked  whether  what  he  saw  and 
heard  from  her  struck  him  as  rational  qr  irrational.  Held,  incompetent.  Held, 
also,  that  (there  being  no  warranty  or  representation  concerning  the  sanity 
of  the  mother)  even  if  the  evidence  were  competent  to  show  the  mother's 
insanity,  it  would  not  establish  the  insanity  of  the  insured  or  an  unhealthi- 
ness  of  the  functions  of  his  brain.     lb. 

6.  Expert  testimony  is  received  only  when  the  witness  has  a  knowledge  of 
the  facts  necessary  to  enable  him  to  give  an  opinion  in  the  particular  case. 
lb. 

7.  Evidence  of  medical  men  was  received  to  show  that  the  state  of  health  in- 
dicated by  the  reported  examination  of  the  medical  examiner  was  inconsis- 
tent with  a  functional  derangement  of  the  brain.     Held,  proper,     lb. 

8.  The  statements  made  to  the  medical  examinee  not  having  been 
made  part  of  the  contract  or  of  the  application,  held,  that  their  untruth 
would  only  avoid  the  policy  so  far  as  they  were  material  and  innocent.     lb. 
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9.  Insanity.  —  In  an  action  upon  a  life  policy  conditioned  to  be  void  if  the 
insured  should  die  by  Jiis  own  hand,  held,  that  the  company  were  liable  if 
suicide  were  oommitted  at  a  time  when  the  faculties  were  so  impaired  that 
the  insured  was  not  able  to  understand  the  general  nature,  consequences, 
and  effect  of  the  act,  or  when  he  was  impelled  thereto  by  an  insane  impulse 
which  he  had  not  the  power  to  resist.  And  a  request  to  the  cou,rt  to  charge 
the  jury  that,  if  the  act  was  the  voluntary  and  wilful  act  of  the  deceased, 
he  having  at  the  time  sufficient  power  of  mind  and  reason  to  understand  the 
physical  nature  and  consequences  of  such  act,  and  having  at  the  time  a  pur- 
pose to  cause  his  own  death,  the  policy  was  avoided,  should  have  been 
granted.      Van  Zandt  v.  Mutual  Benefit  Life  Insurance  Co.  313. 

10.  Expert  testimony.  —  On  the  trial  the  following  question  was  put  by 
the  plaintiff  to  a  physician  against  the  defendant's  objection  :  "  Assuming 
that  a  person  had  that  form  of  insanity  which  you  denominate  melancholia, 
and  had  committed  suicide,  you  would  attribute  that  suicide  to  the  dis- 
ease?"    fleW,  that  the  question  should  have  been  excluded.     75. 

11.  Insanity.  —  The  evidence  offered  to  prove  the  insanity  of  the  insured  in 
this  case  at  the  time  of  committing  suicide  considered,  and  held  insufficient. 
McClure  v.  Mutual  Life  Insurance  Co.  320. 

12.  There  is  no  presumption  of  insanity  from  suicide.     lb. 

13.  Insanity.  —  In  an  action  upon  a  life  policy  declaring  that  it  should  be 
void  if  the  insured  should  die  by  his  own  hand,  held,  that  if  the  insured  pos- 
sessed sufficient  mental  capacity  to  form  an  intelligent  intent  to  take  his  own 
life,  and  was  conscious  that  the  act  he  was  about  to  commit  would  effect  that 
object,  it  avoided  the  policy.  If,  however,  his  mind  was  so  far  impaired  that 
he  was  incapable  of  forming  such  an  intent,  and  was  unconscious  of  the 
effect  of  his  action  upon  his  life,  a  recovery  could  be  had  on  the  policy. 
American  Life  Insurance  Co.  v.  Isett,  422. 

14.  ScriciDB  OK  MUKDEK.  —  Charge  of  the  court  to  the  jury  in  respect  of  the 
contention  whether  the  insured  committed  suicide  or  was  murdered;  the  pol- 
icy declaring  the  contract  void  if  the  insured  died  by  his  own  hand,  sane  or 
insane.     Snyder  v.  Mutual  Life  Insurance  Co.  424. 

15.  CoNSTHUCTiON.  —  A  poUcy  of  insurance  was  declared  to  be  void  if  the  in- 
sured should  ' '  become  so  far  intemperate  or  addicted  to  any  vice  as  to  im- 
pair his  health,  or  induce  delirium  tremens,  or  shall  die  by  suicide,  felonious 
or  otherwise,  sane  or  insane."  The  judge,  in  an  action  upon  the  policy, 
charged  the  jury  that  if  the  assured  took  his  life  while  in  an  insane  condi- 
tion of  mind  the  defendants  were  liable,  notwithstanding  the  attempt  to  avoid 
the  policy  under  such  circumstances.  Held,  erroneous.  Pierce  v.  Travel- 
lers^ Insurance  Co.  498. 

SUKKENDER  OF  POLICY. 
See  Paid  up  Policy;  Policy. 

TITLE  TO  FUND. 

See  Bankruptcy. 
1.  Will.  —  A  testator  had  insured  the  life  of  his  wife  for  his  own  benefit,  with 
a  provision  that  if  he  died  before  her  the  insurance  money  should  be  paid  to 
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their  children.  He  died  before  her,  leaving  no  children,  and  by  his  will  gave 
her  "all  the  residue  of  his  estate,  both  real  and  personal,  in  whatever  it 
might  consist  or  wherever  situated,  to  be  hers  without  restraint,  and  abso- 
lutely." Held,  1.  That  upon  the  death  of  the  wife  the  insurance  money 
became  payable  to  his  executor,  as  assets  of  his  estate.  2.  That  the  testa- 
tor's interest  in  the  policy  passed  to  the  wife  in  her  lifetime  by  the  residuary 
clause  in  the  will,  and  after  her  death  to  her  representatives.  Keller  v. 
Gaylar,  11. 

2.  The  fact  that  after  the  testator's  death  a  posthumous  child  might  be  born 
who  would  be  entitled  to  the  insurance  money,  and  that  thus  no  certain  in- 
terest could  vest  in  his  executor  until  that  contingency  was  passed,  did  not 
prevent  the  will  operating  upon  the  interest.  The  testator  had  at  his  death 
a  vested  interest  subject  to  be  divested  by  the  birth  of  a  child,     lb. 

3.  Had  the  testator  died  intestate  the  policy  would  have  passed  to  the  admin- 
istrator as  assets;  and  as  a  general  rule,  whatever  would  thus  pass  is  devis- 
able,   lb. 

4.  Will.  —  One  who  dies  insolvent  can  make  no  testamentary  disposition  of 
the  fund  accruing  from  an  insurance  policy  upon  his  life,  under  the  laws  of 
Maine,  if  he  leave  neither  widow  nor  child;  in  such  event,  the  insurance 
money  becomes  assets  for  the  payment  of  debts.     Hathaway  v.  Sherman,  93. 

6.  A  person  having  an  insurance  upon  his  life  and  dying  insolvent,  leaving  a 
widow  and  children,  may  bequeath  the  insurance  money  among  them  as  he 
pleases;  but  he  cannot  bestow  it  by  will  upon  any  other  persons.  The  power 
to  dispose  of  such  fund  by  will,  conferred  by  E.  S.  c.  75,  §  10,  is  limited,  in 
case  of  insolvency,  to  a  disposition  among  the  widow  and  children  of  the 
deceased.     lb. 

6.  An  intention  ^n  the  part  of  a  testator,  by  his  will,  to  dispose  of  the  fund 
arising  from  an  insurance  policy  upon  his  life,  will  not  be  inferred  from  the 
fact  that  his  bequests  were  ultimately  found  to  exceed  the  whole  amount  of 
his  estate  exclusive  of  this  fund;  nor  from  the  fact  that  he  designated  a  per- 
son as  the  legatee  of  the  residue  of  his  property  of  every  description  what- 
soever. The  testator's  intention  to  change  the  direction  which  the  law  gives 
to  this  very  peculiar  species  of  property  is  not  to  be  inferred  from  general 
provisions  in  his  will,  the  fulfilment  of  which  might  require  the  use  of  such 
money,  but  must  be  explicitly  declared.    lb. 

7.  Assignment  of  policy.  —  In  trover  for  the  conversion  of  a  life  policy  it 
appeared  that  the  assured  and  the  beneficiary  had  united  in  an  absolute 

■  sealed  assignment  of  the  policy  to  one  Webb;  and  that  Webb  gave  a  separ- 
ate receipt  for  the  assignment  in  which  he  stated  that  the  assignment  was  to 
be  void  upon  the  payment  at  maturity  of  a  certain  note  of  the  assio-nors, 
otherwise  that  the  assignment  was  to  continue  for  the  sole  benefit  of  Webb. 
The  note  not  having  been  paid  at  maturity,  held,  that  Webb  was  entitled  to 
the  policy.     Dungan  v.  Mutual  Benefit  Life  Insurance  Co.  104. 

8.  Will.  —  A  poUcy  on  the  life  of  a  man,  issued  for  the  sole  use  of  his  wife, 
or  in  case  of  her  death  to  his  children,  belongs  in  New  York  to  her  exclu- 
sively upon  his  death,  and  not  to  his  personal  representatives;  and  the  wife, . 
having  no  children,  may  dispose  of  the  policy  by  will.    Roe  v.  Mutual  Life 
Insurance  Co.  254. 
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WAGER  POLICY. 

See  Insurable  Interest. 

WAIVER. 

See  Forfeiture,   2;  Misrepresentation,  15;  Preliminary  Proofs, 
3,  4;  Premium,  10. 

A  corporation  may  waive  any  condition  inserted  in  its  regulations  or  by- 
laws for  the  benefit  of  the  company;  and  the  acts  of  such  company,  or  of  its 
agents,  are  competent  evidence  of  such  waiver.  Currier  v.  Continental  Life 
Ins.  Co.  648. 

WAR. 

1.  Foreign  company.  Agency.  —  A  partnership  in  the  business  of  an  in- 
surance agency  is  dissolved  by  the  death  of  one  of  the  firm.  Martine  v.  In- 
ternational Life  Insurance  Society  of  London,  259. 

2.  An  English  company  were  carrying  on  the  business  of  insurance  in  New  York 
before  the  late  war  in  this  country,  having  complied  with  the  laws  of  that 
State,  and  there  had  a  branch  board  of  directors  who  issued  policies.  The 
policy  in  question  was  issued  in  New  York,  before  the  war,  to  M.,  of  North 
Carolina;  and  the  premiums  were  regularly  paid  to  a  firm  of  agents  in  North 
Carolina,  representing  the  defendants,  until  and  for  the  year  1861,  when 
one  of  the  agents  died.  Afterwards,  until  the  death  of  the  assured  in  1864, 
the  payments  were  made  to  the  surviving  partner.  Held,  that  the  authority 
of  the  latter  ceased  upon  the  death  of  the  copartner,  but  that  the  contract 
was  riot  abrogated  by  the  war ;  nor  was  the  plaintiff  bound  to  make  a  tender 
of  the  unpaid  premiums  before  bringing  suit  upon  the  poUcj^  The  amount 
of  such  premiums,  however,  should  be  deducted  from  the  sum  payable  on 
the  policy.     lb. 

3.  Suspension  of  contract.  —  The  late  war  did  not  have  the  effect  of 
abrogating  contracts  of  insurance  between  parties  on  opposite  sides  of  the 
military  lines  previously  made,  but  only  suspended  their  operation.  New 
York  Life  Insurance  Co.  v.  White,  471. 

4.  The  effect  of  the  late  war  was  to  dissolve  contracts  of  life  in- 
surance previously  made  the  moment  the  parties  became  public  enemies. 
Tait  V.  New  York  Life  Insurance  Co.  479. 

5.  The  intervention  of  the  late  war  was  a  sufficient  excuse  to  the 
holder  of  a  policy  of  life  insurance  for  not  paying  his  premiums  as  they  ac- 
crued during  the  war,  the  insured  being  resident  and  domiciled  upon  one 
side  of  the  military  lines,  and  flie  insurer  upon  the  other.  Hancock  v.  New 
York  Life  Insurance  Co.  488. 

6.  Breach  before  time  of  payment.  —  A  contract  may  be  broken  before 
the  time  for  its  performance  arrives  by  a  party  to  it  repudiating  its  obliga- 
tion, and  declaring  that  he  will  not  perform  what  he  has  bound  himself  to 
do.  Therefore,  where  H.  was  insured  before  the  war,  and  paid  up  his  pre- 
mium regularly  and  duly  until  the  war,  but  was  separated  from  the  insurer 
during  the  period  of  the  war  by  the  military  lines,  and  as  soon  as  possible 
after  the  restoration  of  peaceful  relations  offered  to  pay  to  the  insurer  all 
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premiums  that  were  accumulated,  and  to  continue  paying  all  such  as  should 
accrue,  but  the  insurer  refused  to  receive  them,  and  repudiated  all  obliga- 
tion under  the  contract,  held,  that  H.  became  thereupon  immediately  en- 
titled to  an  action  against  the  insurer  for  such  interest  as  he  might  show  that 
he  had  acquired  in  the  policy,  though  the  insurance  was  payable  at  the  time 
of  his  death.  Ih. 
7.  Abeogation  of  contract.  —  The  plaintifE's  declaration  stated  that  W. 
effected  through  a  local  agent  an  insurance  on  his  life,  in  South  Carolina,  in 
the  year  1854,  with  the  defendants,  a  company  located  in  Connecticut;  that 
the  premiums  were  duly  paid  at  the  times  required  by  the  policy,  until  the 
outbreak  of  the  late  rebellion ;  that  upon  the  close  of  the  war  tender  was 
made  of  the  back  premiums,  which  had  not  been  paid  solely  by  reason  of 
the  existence  of  the  war;  that  this  tender  was  refused  and  the  policy  de- 
clared by  the  defendants  to  be  forfeited;  that  W.  died  in  1869,  whereupon 
demand  was  made  of  the  defendants  of  the  sum  insured,  less  the  premiums 
unpaid ;  that  this  demand  was  refused ;  and  that  this  action  upon  the  policy 
was  thereupon  brought.  Held,  on  demurrer,  that  the  defendants  were  not 
liable.      WortUngton  v.  Charter  Oak  Life  Insurance  Co.  673. 

WARRAIJTY. 

1.  Knowledge  of  pacts.  —  A  policy  of  life  insurance  contained  a  stipula- 
tion that  it  should  be  void  if  a  certain  declaration  made  by  or  for  the  per- 
son whose  life  was  insured,  "  and  upon  the  faith  of  which  this  agreement 
was  made,  shall  be  found  in  any  respect  untrue."  The  declaration  referred 
to  was  made  for  the  purpose  of  procuring  the  policy,  and  contained  answers 
to  certain  inquiries  respecting  the  health  of  such  person,  and  as  to  his  hav- 
ing had  cert^iin  diseases  therein  enumerated.  Held,  that  such  declaration 
constituted  a  part  of  the  contract,  and  the  statements  therein  were  made 
material  by  the  contract,  and  the  only  question  of  fact  respecting  the  same 
that  can  be  determined  by  a  jury  is  whether  such  statements  are  true  or 
false,  and  not  whether  they  are  material.  Held,  also,  that  it  was  misdirec- 
tion to  instruct  the  jury  that,  in  order  to  avoid  the  policy,  it  was  necessary 
to  show  that  the  assured  himself  knew  that  he  was  misrepresenting  in  mak- 
ing such  statements  —  the  question  being  upon  this  subject  whether  such 
statements  were  untrue  in  point  of  fact,  not  whether  the  assured  knew  them 
to  be  false.     Day  v.  Mutual  Benefit  Life  Insurance  Co.  15. 

2.  A  warranty  is  in  the  nature  op  a  condition  precedent;  it  must 
appear  on  the  face  of  the  policy ;  or,  if  in  another  part  of  it,  or  on  a  paper 
physically  attached,  it  must  appear  that  the  statements  were  intended  to 
form  part  of  the  policy  ;  or,  if  on  another  paper,  they  must  be  so  referred  to 
in  the  policy  as  clearly  to  indicate  that  the  parties  intended  them  to  form 
part  of  it.  A  warranty  cannot  be  created  or  extended  by  construction. 
Mutual  Ben.  Life  Ins.  Co.  v.  Robertson,  25. 

3.  Good  health.  —  Warranty  in  relation  to  ' '  good  health, ' '  and  being  ' '  free 
from  any  symptoms  of  disease,"  construed.  Swick  v.  Home  Life  Ins.  Co. 
176. 

4.  Warranty  that  the  assured  "  had  never  been  addicted  to  the  excessive  or 
intemperate  use  of  alcoholic  stimulants,"  and  that  he  "did  not  habitually 
use  intoxicating  liquors  as  a  beverage,"  construed.     lb. 
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5.  Distinction  pointed  out  between  untruthful  answers  to  specific  questions 
and  the  mere  failure  to  make  full  answers,  and  the  effect  of  such  failure 
under  the  provisions  of  the  policy  in  suit.    lb. 

6.  Burden  of  proof.  —  By  the  pleadings,  the  company  set  up  aflSrmatively 
as  a  defence  a  breach  of  specific  warranties  as  to  existing  facts,  and  this  was 
denied  by  the  plaintiff.  Held,  that  the  burden  of  proof  to  establish  this  de- 
fence was  upon  the  company.     Ih. 

7.  Statements  in  application,  when  not  warranties. —  Where  no 
specific  and  distinct  reference  was  made  in  the  policy  to  the  written  applica- 
tion, the  statements  in  the  latter,  although  it  referred  to  the  policy,  and  con- 
tained a  warranty,  were  considered  as  representations,  and  not  as  warran- 
ties.    Conover  v.  Massachusetts  Life  Insurance  Co.  187. 

8.  Statements  "in  any  respect  untrue."  —  In  a  policy  of  life  insur- 
ance, in  which  it  is  provided  that  if  the  declarations  of  the  insured,  "  upon 
the  faith  of  which  the  policy  is  made,  shall  be  found  to  be  in  any  respect 
untrue,"  the  policy  shall  be  void,  the  entire  truthfulness  of  such  declarations 
is  thereby  made  matter  of  warranty  or  condition  precedent  to  a  recovery 
upon  the  policy ;  and  to  avoid  the  policy  it  is  not  necessary  that  the  declara- 
tions should  be  fraudulent  as  well  as  false,  or  that  they  should  be  concern- 
ing a  matter  material  to  the  contract,  or  that  the  insured  should  have  issued 
the  policy  on  the  faith  of  the  declarations.  Brennan  v.  Security  Life  Insur- 
ance §•  Annuity  Co.  213. 

9.  Action  on  premium  note.  —  In  an  action  upon  a  promissory  note  given 
for  the  payment  of  premium  on  a  life  policy,  it  appeared  that  the  general 
agents  of  the  plaintiffs  had  employed  the  defendant  as  an  examining  phy- 
sician for  the  plaintiffs ;  that  the  defendant  thereupon  entered  into  a  con- 
tract with  the  plaintiffs  through  their  said  agents,  whereby  the  life  of  the 
defendant  was  to  be  insured  in  the  sum  of  $5,000,  that  the  defendant  agreed 
to  pay  the  plaintiffs  the  amount  of  the  annual  premiums  required  in  his  fees 
as  examining  physician;  and  that  upon  this  agreement  the  policy  and  note 
were  executed.  This  agreement  was  made  without  authority  from  the  plain- 
tiffs, and  without  their  knowledge,  assent,  or  subsequent  ratification.  Held, 
that  these  facts  constituted  a  good  defence  to  the  note.  Anchor  Life  Insur- 
ance Co.  V.  Pease,  215. 

10.  Materiality  of  facts.  —  A  life  insurance  policy  contained  a  provision 
that  fraud  or  intentional  misrepresentation  should  vitiate  it,  and  that  the 
statements  in  the  application  were  warranties  and  in  all  respects  true,  and 
that  no  fact  relative  to  the  insured  affecting  the  interest  of  the  company, 
which,  whether  material  or  not,  would  tend  to  influence  the  company  to  take 
the  risk,  was  suppressed  or  omitted.  The  application  upon  which  the  policy 
was  given  contained  a  provision  that  the  answers  to  the  questions  therein,  and 
the  statements  made  to  the  examining  physician  and  signed  by  him  and  the 
insured,  were  warranties  correct  and  true,  and  that  there  was  not  concealed 
or  unmentioned  therein  any  circumstances  in  relation  to  the  past  or  present 
state  of  the  health,  habits  of  life,  condition,  or  intention  of  the  insured,  or 
any  other  fact  concerning  him,  his  relatives,  or  ancestry,  with  which  the 
company  should  be  made  acquainted;  and  that  if  the  statements,  &c.,  were 
not  true  and  correct,  the  policy  should  be  void.     Certain  of  the  statements 
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in  the  application  were  incorrect.  It  was  stated  that  the  insured  never  had 
any  illness  or  local  disease,  while  he  had  had  some  years  previously  a  slight 
disease  of  the  eyes;  that  a  physician  had  never  attended  him,  when  three 
years  before  a  physician  had  attended  him ;  that  his  vocation  was,  and  had 
been,  a  travelling  agent,  when,  in  fact,  he  was  at  one  time  a  painter,  and 
had  been  in  the  army;  that  he  had  lived  in  New  York,  and  he  did  not  state 
the  fact  that  he  had  been  in  Virginia.  Held,  that  the  statements  were 
warranties,  and  being  untrue,  whether  as  to  material  matters  or  not,  the 
policy  was  avoided.     Fitch  v.  American  Life  Insurance  Co.  217. 

11.  Failing  to  disclose  material  facts.  —  A  person  signed  a  proposal 
for  an  assurance  on  her  own  life,  with  a  declaration  that  she  was  ' '  in  good 
health,  not  being  afflicted  with  any  disorder,  external  or  internal;  "  .  .  .  . 
' '  and  I  do  hereby  agree  that  this  declaration  shall  be  the  basis  of  the  con- 
tract." In  reply  to  the  question  put  by  the  medical  officer  of  the  assurance 
company  whether  she  had  rupture,  her  answer  was  "  No."  She  then  made 
a  statement  in  writing  that  the  answers  she  had  given  to  the  questions  were 
"faithful  and  true."  In  an  action  brought  by  the  assurance  company  for 
reduction  of  the  policy  which  had  been  granted,  on  the  grounds:  1.  Of 
breach  of  warranty ;  and  2.  Of  concealment  of  material  facts,  it  was  proved 
that  at  the  date  when  the  assurance  was  eflfected  the  assured  had  a  small 
swelling  on  the  groin,  which  was  a  symptom  of  rupture,  but  which  she  did 
not  know  to  be  so,  and  which  she  did  not  consider  of  importance,  and  did 
not  disclose.  Held,  1.  That  the  warranty  by  the  assured  of  the  truth  of 
her  statements  in  regard  to  her  health  was  not  a  warranty  that  she  had  no 
disease,  known  or  unknown,  but  merely  that,  so  far  as  within  her  own  knowl- 
edge, she  had  none;  and  2.  That  the  failure  to  disclose  the  material  fact  of 
the  swelling  on  the  groin  was  not  a  ground  for  reduction,  in  respect  that 
she  did  not  know  it  to  be  material,  and  that  persons  without  medical  knowl- 
edge could  not  be  expected  to  know  that  it  was  so.  Life  Association  of 
Scotland  v.  Foster,  520. 

12.  Concealment  of  circumstances  on  a  life  insurance  is  not  so  fatal,  if  the 
life  be  warranted  good,  as  if  it  be  a  common  insurance,  i.  e.  without  war- 
ranty.   Ross  V.  Bradshaw,  574. 

WIPE. 
See  Action,  4;  Assignment,  2. 

WILL. 
See  Title  to  Fund. 

YELLOW-FEVER. 

See  Permits,  4. 
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